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THE    COURT    OF     CHANCERY, 


OF  THE  STATE  OF  NEW  JERSEY, 


DEOEMBEB    TSBM,  ISit. 


OLIVER  S.  HALSTED,  CHANCELLOR. 


The  American  Life  and  Fire  Insurance  and  Trust 
Company,  v.  Peter  M.  Ryerson. 


When  a  Mortgage  \a  f  irec1o«ed  for  defaalt  of  payment  of  an  instalmenii  th* 
residue  of  the  mrtney  not  being  doe,  the  whole  premises  will  not  be  directed 
to  be  sold  unless  a  necessity  for  such  a  course  exists ;  and  when,  in  such 
case,  a  decree  has  been  entered  for  the  sale  of  the  whole  premises,  the  Court 
will,  in  its  discretion,  regulate  the  process  of  ezecntion  under  the  decree. 

A.  borrowed  money  of  B.,  on  an  agreement  making  it  payable  in  instalments; 
and  gaye  his  notes  for  the  payment  of  the  instalments,  and  a  Decree  in  this 
Court  against  A.  was  assigned  to  B.  as  collateral  secarity  for  the  paymeni 
of  the  notes.  The  decree  assigned  was  general,  that  the  mortgaged  prem- ' 
ises  be  sold  to  pay  the  whole  sum  mentioned  in  the  Decree,  and  that  a  Pi 
Fa  issue  for  the  sale  of  so  much  of  the  mortgaged  premises  as  would  be  suf- 
ficient to  pay  the  said  sum.  The  mortgaged  premises  were  manifestly  divi- 
tible.  An  instalment  having  become  due,  the  Sheriff  was  about  to  sell  nnder 
the  Decree,  to  raise  the  whole  sum.  He  was  restrained  by  order  of  the  Coort. 
And,  s^l^quently,  on  a  motion  to  vacate  the  order,  it  was  held  that  the  do- 
crte  coold  be  used  only  so  far,  and  at  such  times,  as  should  be  necajsary  to 
enforce  the  performance  of  the  principal  agreement,  (the  agreement  oq  which 
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the  mooej  was  borrowed  and  the  notes  giren,)  and  in  the  same  way  at  if  the 
Court  had  been  asked  to  direct  process  of  ezecation,  oo  the  Decree,  in  riew 
of  the  principal  agreement 

The  motion  to  vacate  the  order  was  denied,  and  a  sale  was  directed  of  so  much 
of  the  mortgaged  premises  as  would  be  sufficient  to  pay  the  instalment 
which  had  become  due. 

On  the  13th  Oct.  1840,  "  The  American  Life  and  Fire  Insu- 
rance and  Trust  Company"  filed  their  bill  against  Peter  M. 
RyerBon  and  wife,  and  others,  to  foreclose  a  mortgage,  dated 
July  10, 18S5,  given  by  Ryerson  and  his  wife  to  the  said  com- 
pany, to  secure  the  payment  of  a  bond  of  the  same  date,  given 
by  Ryerson  to  the  company,  conditioned  for  the  payment  of 
$20,000,  in  five  years  from  date,  with  interest,  payable  half 
yearly ;  with  a  provision  that  in  case  the  interest  should  at  any 
time  be  in  arrear  for  ninety  days,  the  whole  principal  should  be 
forthwith  paid.  Two  years  interest  were  due  when  the  bill  was 
filed.  To  this  bill  Ryerson  filed  an  answer,  on  the  24th  May 
1841,  setting  up  usury.  On  the  6th  of  July,  1842,  the  compa- 
ny made  an  assignment  to  Patrick  McCauley,  Geo.  F.  Talman 
and  Anthony  Barclay,  in  Trust,  &c. 

The  as^gmment  authorizing  two  of  the  trustees  to  act,  Barclay 
declined  accepting  the  ferust ;  McCauley  and  Talman  accepted. 
On  the  10th  of  October,  1844,  McCauley  and  Talman  and  "  The 
American  Life  and  Fire  Insurance  and  Trust  Company"  filed 
a  bill  called  an  original  bill  in  the  nature  of  a  supplemental  bill, 
stating  the  assignment,  &c.  To  this  bill  Ryerson,  on  the  5th 
of  March,  184^  filed  an  answer,  setting  up  the  usury  again,  and 
admitting  the  assignment  to  McCauley  and  Talman.  No  replica - 
tion  to  this  answer  was  put  in.  No  future  proceeding  was  had  in 
the  cause  till  September  18th,  1845.  On  this  la£t  mentioned  day 
a  decree  was  entered  for  $21,000  and  costs,  by  the  written  con- 
sent of  Ryerson,  stating  that  on  a  compromise  had  with  the  Com- 
plainants, he  had  agreed  to  withdraw  his  defence  and  consent  to 
a  decree  for  that  amount,  with  interest  from  September  6tb, 
1846 ;  ihis  written  consent  being  signed  July  26th)  1845. 

At  this  point  of  time,  according  to  the  petition  of  BfersofBy 
on  which  the  motion  is  made,  the  following  facts  occurred.  The 
petition,  after  stating  that  the  lands  covered  by  the  said  mortgage 
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imoant,  in  extent,  to  4,500  acres,  and  that  there  are  on  the  prem- 
iaes  a  forge,  grist  mill,  saw  mill,  several  farm  houses  and  dwell- 
ing houses  for  workingmen ;  and  that  he  had  commenced  build- 
ing a  furnace  on  the  premises  or  on  a  part  thereof;  and  that  it 
was  very  imp(»rtant  for  him  to  finish  the  furnace  and  commence 
making  iron ;  sets  forth  that  the  bonds  of  the  said  ^^  The  Ameri- 
can Life  and  Fire  Insurance  and  Trust  Company"  became  very 
much  depreciated,  and  that  he  found  he  could  buy  them  at  20  per 
cent  of  their  par  value.  That  he,  therefore,  made  an  arrangement 
with  Talman,  (one  of  the  assignees  of  the  Company,)  by  which 
Talman  agreed  to  take  the  bonds  of  tiie  loompany  for  £5000 
sterling  and  $400  in  cash,  in  payment  of  the  said  mortgage. 
That  having  made  this  arrangement,  he,  the  petitioner,  applied 
to  the  Ghreenwich  Bank  of  New  York  for  a  loan  of  money.  Thafe. 
the  said  Greenwich  Bank  then  held  a  claim  against  the  petition** 
er  for  over  ^8,000  which  had  been  always  disputed  by  the  petd-, 
tioner  as  being  upon  a  usurious  consideration,  and  which  had 
never,  on  that  account,  been  presented,  and  which  the  said  Bank 
considered  of  little  value,  and  which  they  had  before  that  time^ 
and  then  also,  offered  to  the  petitioner  to  settle  for  (lOOO.  That 
when  he  applied  to  the  said  Bank  for  a  loan  of  money,  as  af<^e- 
said,  he  stated  to  the  bank  his  anxiety  to  get  the  furnace  com- 
plete and  in  operation ;  and  that,  as  soon  as  he  could  do  so,  he 
would  be  in  the  receipt  of  money,  and  would  repay  them  the  mon- 
ey they  would  advance  him,  together  with  their  said  above  mo- 
tioned claim.  That  he,  the  petitioner,  would  not  have  agreed  to 
pay  the  said  claim  except  for  the  consideration  stated  in  his  pe«> 
tition,  and  which  he  considered  as  a  bonus  for  the  loan  and  in 
fact  a  usurious  consideration  for  the  same.  That  thereupon  the 
said  Bank  and  the  petitioner  came  to  an  agreement  to  the  effect 
following ;  that  the  Bank  would  loan  the  petitioner  $12,000^ 
and  Christian  £.  Detmold  should  lend  the  Petitioner  $1500  i^ 
and  that  out  of  this  money,  the  petitioner,  or  the  Bank  for  lim 
should  buy  up  the  said  Bond  and  mortgage  of  the  American  Lifei 
and  Fire  Insurance  and  Trust  Company  as  before  agreed  upon^^ 
and  that  $4000  of  the  money  should  be  expended  on  the  fur- 
nace whidi  the  petitioner  had  begun  to  build,  as  aforesaid,  to 
eomplete  the  same.    That  the  petitioner  being  iu  Yory  aeed^ 
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and  embarrassed  circumstances,  and  looking  to  the  starting  of 
his  furnace  to  extricate  himself,  was  obliged  to  submit  to  such 
terms  as  the  said  Bank  might  impose.  That  the  Bank  re- 
quired, 1st.  That  a  decree  should  be  entered  in  the  said  suit 
in  chancery,  in  favor  of  McCauley  and  Talman,  assignees  of 
the  American  Life  and  Fire  Insurance  and  Trust  Company,  on 
the  26th  of  July,  1845,  for  $21,000  besides  costs ;  that  they 
should  assign  the  said  decree  to  Christian  E.  Detmold ;  and  that 
Detmold  should  assign  it  to  Benj.  F.  Wheelwright,  the  Presi- 
dent of  the  said  Bank,  in  trust  for  the  said  Bank.  2d.  That 
the  Petitioner  should  give  his  nine  notes,  for  $1500  each,  to 
said  Detmold,  payable  in  6,  9,  12, 16,  18,  21,  24,  27  and  30 
months  from  date ;  all  to  be  dated  Sept.  12,  1845,  with  inter- 
est; and  that  the  last  eight  notes  should  be  endorsed  by  Det- 
mold to  the  Bank.  3d.  That  the  Petitioner  should  confess  a 
Judgment  in  the  Supreme  Court  of  New  York  for  $8487,  with 
costs,  the  amount  of  the  said  disputed  claim  of  the  said  Bank 
against  him ;  and  that  this  amount  should  form  a  part  of  the 
$21,000,  for  which  the  said  decree  should  be  entered.  4th. 
That  the  Petitioner  should  procure  an  assignment  to  the  Bank 
of  a  Judgment  for  $3,218  87,  which  A.  P.  Hopper  had  recov- 
ered against  the  Petioner  in  the  Supreme  Court  of  New  Jersey, 
a  part  of  which  had  been  paid ;  Hopper  to  have  all  the  monies 
to  be  raised  on  said  Judgment,  but  the  Bank  to  have  the  con- 
trol of  the  Judgment.  5th.  That  the  Petitioner  should  assign 
to  Wheelwright  a  lease  he  had  made  to  Stephen  Righter  of  the 
sidd  forge,  at  an  annual  rent  of  $500.  6th.  That  the  Peti- 
tioner shall  assign  to  Wheelwright  a  right  which  he  had  by  the 
will  of  his  father  to  dig  any  quantity  of  ore  from  the  Ringwood 
Great  Furnace  tract,  for  this  furnace;  which  tract  or  right  was 
not  embraced  in  said  mortgage.  That  all  this  was  done  as 
agreed  upon ;  and  that  the  Bank  agreed  not  to  issue  execution 
in  case  the  said  notes  should  be  paid,  as  by  reference  to  the 
agreement,  a  copy  of  which  is  appended  to  the  petition,  will 
appear.  That  the  Petitioner  has  since  expended  the  said  $4000 
on  the  furnace ;  and  that  he  found  that  it  was  necessary  to  ex- 
pend a  still  larger  sum  to  complete  it ;  and  that  beyond  the 
8aid  $4000  he  has  expended  the  further  0axa  <tf  $8000,  midng 
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the  snm  of  ^12,000  actually  expended  on  the  eaid  furnace, 
dam  and  property.  That  he  has  been  delayed  in  finishing  the 
said  furnace,  first,  by  the  difficulty  he  has  had,  in  his  embar- 
rassed circumstances,  to  raise  the  money  to  finish  it ;  and,  se- 
condly, by  the  sickness  which  has  prevailed  among  his  work-^ 
men,  twenty  of  them,  employed  there,  having  become  unable  to 
work,  fourteen  of  whom  he  sent  to  the  hospital  in  New  York ; 
and,  thirdly,  by'  the  sickness  of  the  Petitioner.  That  he  exr 
pects  to  get  the  furnace  in  operation  in  less  than  a  month  from 
the  date  of  his  petition ;  and  has  prepared  rising  50,000  bush- 
els of  charcoal  and  about  800  tons  of  iron  ore  to  carry  on  the 
furnace,  which  forms  no  part  of  the  $12,000  expended  on  the 
freehold.  The  petitioner  states,  that  he  believes  that,  when 
the  furnace  shall  go  into  operation,  he  can  clear  from  the  same,, 
and  the  use  of  wood  and  ore,  $350  a  week.  That  the  Bank 
knew  be  was  straining  ever^  nerve  to  get  the  furnace  into  ope- 
ration, and  that  he  was  expending  a  very  large  sum  of  money 
on  the  property  covered  by  their  mortgage.  That  only  two  of 
the  said  notes  are  due  and  payable  to  the  Bank,  amounting  to 
$8000.  The  Petitioner  states,  that  the  real  consideration  for 
the  Bank  to  make  the  said  loan  was  the  obtaining  the  said  De- 
cree for  $21,000,  and  the  securities  before  mentioned,  which 
embraced  the  said  unjust  claim  of  $8487 ;  by  reason  whereof 
the  Bank  obtained  security  for  $8487  beyond  the  amount  loan- 
ed by  it  to  the  Petitioner.  That  Wheelwright  has  caused  the 
whole  property  to  be  advertised  for  sale  under  the  said  Decree, 
on  the  12th  Oct.,  1846 ;  and  has  declared  and  threatened,  and 
the  Petitioner  says  he  has  no  doubt  he  intends  to  sell  the  whole 
unless  restrained,  not  only  for  the  amount  so  loaned,  but  also 
for  the  said  debt  of  $8487.  The  petition  prays  that  the  sale 
may  be  stayed  for  some  reasonable  time  after  the  furnace  shall 
go  into  operation  and  until  the  Petitioner  shall  have  time  to  file 
his  bill  to  open  the  said  decree,  or  obtain  such  relief  as  the 
Court  shall  direct,  and  for  such  further  and  other  relief,  &c. 

The  agreement  referred  to  in  the  petition  bears  date  Sept. 
12, 1845,  and  is  an  agreement  between  Peter  M.  Ryerson,  of 
the  first  part,  Christian  E.  Detmold,  of  the  second  part,  and 
the  Greenwich  Bank  of  the  third  part.     It  recftes  that  a  De- 
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cree  had  been  entered  in  the  Court  of  Chancery  of  New  Jersey, 
in  certain  causes  lately  pending  in  that  Court,  on  original  bill 
and  supplemental  bill,  between  the  American  Life  and  Fire  In- 
surance and  Trust  Company  and  McCaulay  &  Talman,  assignees, 
Complainants,  and  the  said  Ryerson  and  others,  Defendants, 
for  the  foreclosure  of  a  certain  Mortgage  given  by  Ryerson ; 
by  which  Decree  the  sum  of  $21,000  had  been  established  as 
the  amount  due,  besides  costs ;  which  Decree  had  been  assigned 
to  Detmold,  and  by  him  had  been  assigned,  by  one  instrument 
bearing  even  date  with  the  agreement,  to  Benj.  F.  Wheelwright, 
in  trust,  &c.  The  agreement  further  recites  that  Ryerson  was 
indebted  to  the  Bank  in  $8487,  with  the  costs,  on  a  certain 
Judgment  recovered  against  him  by  the  Bank,  in  the  Supreme 
Court  of  New  York,  on  the  said  12th  of  Sept.,  1845,  (the  date 
of  the  agreement.)  It  then  recites  that,  as  part  of  the  agree* 
ment  and  of  the  consideration  thereof,  Detmold  had  paid  to 
Ryerson  $4000,  and  doth,  by  the  said  agreement,  agree  to  pay 
to  Ryerson  the  further  sum  of  $4000,  as  the  same  may  be  re- 
quired for  completing  the  furnace  on  the  property  described  in 
tile  said  mortgage,  to  be  eicpended  by  and  under  the  directions 
of  Detmold.  It  then  recites,  that  Ryerson  had  made  and  de- 
livered to  Detmold  his  nine  several  promissory  notes  for  $1500 
each,  with  interest,  dated  on  the  day  of  the  date  of  the  agree- 
ment, payable,  severally,  in  6,  9,  12,  15, 18,  21,  24,  27  and 
80  months ;  the  same  being  for  part  of  the  monies  due  on  the 
said  Decree.  It  then  recites,  that  the  Bank  had  loaned  to  Det- 
mold on  the  last  eight  of  the  said  notes  $12,000 ;  that  said 
eight  notes  have  been  endorsed  by  Detmold  to  the  Bank ;  that 
a  certain  judgment  against  Ryerson,  in  the  Supreme  Court  of 
New  Jersey,  had  been  assigned  to  the  Bank  by  one  Andrew 
Hopper,  by  an  assignment  dated  Sept.  1, 1845,  for  the  purpo- 
ses mentioned  in  the  said  assigiunent.  And  then  the  parties 
to  the  said  agreement  agree  as  follows  :  that  is  to  say,  Ryer- 
son agrees  to  pay  Wheelwright,  trustee,  $1500  of  principal  on 
said  decree,  with  interest  on  the  whole  sum  of  $21,000,  de- 
creed to  be  paid  thereby,  in  6  months  from  the  date  of  the 
agreement ;  and  $1500,  of  principal,  with  all  interest  remain- 
ing due  on  the  amount  of  said  decree  unpaid,  at  the  expiration 
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of  every  succeeding  three  months  after  the  time  fixed  for  the 
first  payment ;  and  also,  at  the  time  of  the  last  payment,  $987, 
with  interest  and  costs,  on  the  said  Judgment  of  the  Bank 
against  Ryerson;  and  in  case  such  payments  are  made,  the 
said  Wheelwright,  trustee,  is  not  to  proceed  on  the  decree  to  a 
sale  of  the  premises,  and  the  Bank  is  not  to  proceed  on  the  said 
Judgments,  unless  compelled  by  Hopper  to  proceed  on  his  Judg- 
mmt  so  assigned  to  the  Bank ;  and  when  the  same  is  all  paid 
off  the  decree  is  to  be  assigned  to  Ryerson,  the  said  first  men* 
tioned  Judgment  to  be  cancelled  and  the  said  last  mentioned 
Judgment  to  be  re-assigned  to  Hopper.  And  in  case  of  default 
in  mfJdng  any  of  said  payments,  as  above  agreed,  the  parties 
are  to  be  at  liberty  to  proceed  on  the  decree  and  Judgmentii) 
without  first  having  recourse  to  the  personal  property  of  Ryer- 
son on  the  said  last  mentioned  Judgment.  The  agreement  then 
states,  that  it  is  expressly  xmderstood  that,  out  of  the  monies 
received  by  the  sidd  Wheelwright  as  aforesaid,  the  said  nine 
notes  are  to  be  paid  in  their  order,  as  they  may  respectively  be- 
come due,  and  the  balance  to  be  appropriated  towards  the  pay- 
ment of  the  remaining  $7500  of  the  decree,  and  the  sum  of 
$987  on  the  said  Judgment  of  the  Bank,  with  interest  and 
costs  ;  and  the  Bank  further  agree  not  to  proceed  in  any  man- 
ner on  the  said  notes  against  Detmold,  in  case  of  default  in  the 
payment  of  any  of  them,  till  Wheelwri^t,  trustee,  shall  have 
completely  exhausted  his  legal  and  equitable  rights  against  the 
mortgaged  premises,  under  the  said  ieoftee ;  and  the  Bank  fur- 
ther agree  with  Detmold  not  to  part  with  any  of  the  said  notes. 
And,  in  consideration  of  the  premises  and  of  the  assignment  of 
said  decree  by  Detmold  to  Wheelwright,  in  trust  as  aforesaid, 
and  of  $1  paid  by  Detmold  to  the  Bank,  the  Bank  acknowl- 
edges that  half  of  the  said  Judgment  in  New  York  against  Ry- 
erson belongs  to  Detmold,  and  that  he  is  to  be  paid  the  half  of 
all  sums  collected  or  paid  on  it. 

On  this  petition  and  copy  of  agreement  annexed,  an  order 
was  made  stuying  tiie  sale  till  the  further  order  of  the  Court. 

The  motion  now  is  that'  ti^  order  staying  the  sale  be  va- 
cated. 
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it.  Van  Arsdale  and  P.  D.  Vroom^  for  the  motion. 

A.  8.  Pennington  and  B.  Williamson^  contra. 

The  Chancellor.  It  is  manifest  from  an  examination  of 
the  agreement,  of  the  date  of  Sept.  12,  1845,  between  Ryer- 
Bon,  Detmbld,  and  the  Greenwich  Bank,  that  tiie  amount  of 
the  decree  entered  in  the  suit  in  this  Court,  in  favor  of  the 
American  Life  and  Fire  Insurance  and  Trust  Company  against 
Ryerson,  was  not  the  basis  of  the  said  agreement  between  Ry- 
erson,  Detmold,  and  the  Greenwich  Bank.  The  agreement 
States  that  a  decree  had  been  entered  in  favor  of  the  said  Comr- 
pany  for  $21,000 

That  the  decree  had  been  assigned  to  Detmold,  and 
by  him  assigned  to  Wheelwright  in  trust,  &c.;  that 
the  Bank  had,  on  the  day  of  the  date  of  the  agree- 
ment, recovered  a  Judgment  in  New  York,  against 
Ryerson,  for  8,487 


These  two  sums  amount  to  ^  $29,487 

And  yet  the  whole  sum  which,  by  the  agreement,  is 

to  be  paid  by  Ryerson,  is  $21,000 

But,  further,  in  addition  to  the  amount  of  the  decree,      21,000 
and  the  amount  of  the  Bank  Judgment,  8,487 

the  agreement  says  that  Detmold  has  paid  Ryerson  4,009 

and  agrees  to  pay  him  the  further  sum  of  $4000,  as 
the  same  may  be  required  for  completing  the  fur- 
nace, to  be  expended  by  and  under  the  direction  of 
Detmold,   '  4,000 

These  four  sums  amount  to  $37,487 

And  yet  the  whole  sum  which,  by  the  agreement,  is  to 

be  paid  by  Ryerson  is  $21,987 

What,  then,  was  the  basis  of  the  agreement.  The 
$18,500,  for  which  Ryerson  gave  his  nine  notes, 
bearing  the  same  date  with  the  agreement,  and  pay- 
able at  different  periods,  $18,500 
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and  the  amount  of  the  Bank  Judgment,  8,487 


make  the  exact  sum  of  $21,987 

the  payment  of  which  by  Ryerson  is  provided  for  by  the  agree- 
ment, and  on  the  payment  of  which  the  assigned  decree  is  to 
be  assigned  to  Ryerson  and  the  Judgment  of  the  Bank  to  be 
cancelled. 

But,  for  what  were  Ryerson's  notes,  for  $13,500,  given  1 
Were  they  given  for  or  to  secure  the  decree  assigned  to  the 
Bank  ?  Clearly  not ;  for  the  agreement  says  that  the  Bank 
loaned  $12,000  (to  Detmold,)  on  the  last  eight  of  them  :  Det- 
mold  retained  the  first  of  them.  It  is  clear,  then,  that  Ryer- 
son's  notes  for  $18,500  were  given  for  money  to  be  advanced 
on  them.  And  that  amount,  with  the  amount  of  the  Bank 
Judgment  entered  against  Ryerson,  amount  to  the  $21,987, 
which,  by  the  agreement,  Ryerson  is  to  pay. 

But  how  much  money  did  Ryerson  get,  or  get  the  benefit  of. 
The  agreement  says  that  Detmold  paid  him  $4,000 

and  agrees  to  pay  him  (in  the  manner  above  stated)  4,000 

These  sums,  with  the  amount  of  the  Judgment,  8,487, 


amount  to '  $16,487 

The  amount  to  be  paid  by  Ryerson,  by  the  terms  of 

the  agreement,  is  $21,987, 

being  $5,500  more  than  the  money  he  got  and  was  or  is  to  get 
and  the  amount  of  the  Judgment.  For  what  was  Ryerson  to 
pay  this  additional  $5,500 1  The  answer  is  plain.  The  de- 
cree in  the  case  of  the  American  Life  and  Fire  Insurance  and 
Trust  Company  vs.  Ryerson  was  to  be  arranged,  and,  instead 
of  being  cancelled,  was  to  be  assigned  to  the  Bank,  to  secure 
the  whole  money  advanced,  and  for  which  Ryerson's  notes  for 
$13,500  were  taken  ;  $8,000  of  which  was  paid  or  to  be  paid 
to  him,  and  the  residue  of  which  was  to  be  paid  for  the  said 
decree ;  and  if  $5,500  was  paid  for  the  decree,  then,  the 
lunount  paid  or  to  be  paid  Ryerson,  and  the  amount  paid  for 
the  decree,  amount  to  the  $13,500,  for  which  Ryerson  gave  his 
notes,  and  the  decree  was  to  be  an  additional  security  for  the 
amount  of  the  Bank  Judgment  and  for  the  $13,500  for  which 
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Ryerson  gave  his  notes  ;  this  $18>500  also  including  the  amouni 
paid  for  the  decree.  To'  carry  out  this  arrangement  Ryerson 
withdraws  his  answers,  filed  in  the  suit  in  this  Court,  of  the 
American  Life  and  Fire  Insurance  and  Trust  Company,  against 
him,  and  consents  that  a  decree  be  entered  therein  for  $21,000. 
The  amount  required  to  buy  the  depreciated  bonds  of  'that 
Company,  to  an  amount  sufficient  to  procure  the  assignment  of 
the  decree,  was  then  arranged  by  the  Bank  and  *the  assignment 
of  it  obtained ;  the  arrangement  was  completed  and  the  said 
tripartite  agreement  entered  into.  This  agreement,  when  ex- 
amined carefully,  is  itself,  notwithstanding  its  involution,  suffi- 
cient to  satisfy  us  that  the  substance  of  the  transaction  is  aa 
above  stated.  But  the  petition  of  Ryerson,  on  which  the  order 
now  sought  to  be  vacated  was  made,  states  distinctly  that  such 
was  that  arrangement ;  and,  for  the  purposes  of  this  motion^ 
must  be  taken  as  true. 

Whether  there  was  usury  in  this  agreement,  I  do  not  now 
find  it  necessary  to  express  an  opinion.  Indeed,  it  cannot,  from 
the  facts  before  us,  be  certainly  told,  as  it  seems  to  me.  We 
are  not  told  how  much  was  paid  to  get  the  assignment  of  the 
decree.  If  $5,500  was  paid  for  the  decree  and  $8,000  was 
paid  to  Ryerson,  that  would  make  the  $13,500,  for  which  Ry- 
ersons  notes  were  given.  This  would  leave  the  question  of 
usury  in  the  agreement  to  rest  on  the  fact,  as  stated  in  the 
agreement,  that  $4,000  of  the  money  was  to  be  paid  to  Ryer- 
son as  the  same  might  be  required  for  completing  the  furnace, 
to  be  expended  by  and  under  the  direction  of  Detmold ;  the 
notes  drawing  interest  for  the  whole  amount  from  their  date« 
Whether  there  was  usury  in  the  Bank  Judgment,  we  have  HO 
means  of  telling. 

On  the  petition  of  Ryerson,  so  far  as  it  rests  on  the  allega* 
tions  of  usury,  the  order  to  stay  the  sale  is  not  sustainable. 
The  petition  must  be  left,  in  that  respect,  to  such  otibier  course 
as  he  may  be  advised  to  adopt.  If,  indeed,  the  property  wa6 
manifestly  indivisible,  and  the  money  was  all  due,  and  the  par- 
ty having  the  control  of  the  decree  (which,  in  the  view  I  have 
taken,  is  to  be  regarded  as  only  an  additional  security  for  the 
payment  of  the  money)  was  about  to  sell  the  whole  property  to 
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raise  the  whole  money,  and  the  usury  was  made  manifest  by 
the  petition,  a  grave  question  would  be  presented.  A  party 
complainant  in  this  Court  may  have  relief  to  the  extent  of  the 
usury,  though  it  should  be  held  that  he  was  not  entitled  to  have 
the  securities  entirely  defeated ;  and  the  Court  might  order  a 
stay  of  sale  till  the  amount  of  the  usury  could  be  ascertained. 
But  I  do  not  think  it  necessary  to  go  farther  into  this  part  of 
the  case.  The  property  is  manifestly  divisible,  and  but  a  part 
of  the  money  is  due.  The  decree  which  has  been  assigned  to 
the  Bank  is  but  one  of  the  securities  for  the  money.  The  Court 
should,  in  my  judgment,  act  upon  the  principal  agreement  and 
allow  the  decr^  to  be  used  only  so  far  and  at  such  times  as 
shall  be  necessary  to  enforce  the  performance  of  the  principal 
agreement,  and  in  the  same  way  as  if  it  had  been  asked  to  di- 
rect process  of  Execution  on  that  decree  in  view  of  the  princi* 
pal  agreement.  The  decree,  as  entered,  was  general,  that  die 
mortgaged  premises  be  sold  to  raise  and  satisfy  the  whole 
$21,000,  and  that  a  fi.  fa.  issue  for  the  sale  of  so  much  of  the 
IHremises  as  would  be  sufficient  to  pay  that  sum.  The  officer 
to  whom  the  fi.  fa.  was  directed  was  not  authorized,  by  the  de* 
oree,  to  sell  only  enough  to  pay  what  was  due  under  the  terms 
of  the  agreement.  When,  therefore,  he  was  about  to  sell  the 
premises  to  pay  the  whole  sum  when  only  a  small  portion  of  it 
was  due,  Ryerson's  only  resort  was  an  application  to  the  Court 
to  stay  the  sale  as  proposed  to  be  made.  And  I  apprehend 
that  the  relief  which,  I  think,  ought  to  be  afforded  on  this  part 
of  the  case,  comes  within  the  principle  on  which  this  Court  uni- 
formly acts  in  ordering  sales  of  mortgaged  premises.  It  does 
not  direct  the  whole  to  be  sold  when  only  one  instalment  or 
portion  is  due,  if  a  part  of  the  premises  can  be  sold  to  pay  that 
instalment.  And,  in  this  case,  it  seems  to  me  it  would  be  man- 
ifest injustice  to  sell  4500  acres  of  land,  in  various  tracts,  and 
farms  and  dwelling  houses,  and  a  grist  mill,  saw  mill,  forge  and 
furnace,  to  pay  the  small  porticm  of  the  money  that  has  become 
due  under  the  said  agreement.  In  Campbell  and  others  vs. 
Macomb  and  others,  4  John.  Ch.  61,  534,  it  appeared,  by  the 
Master's  report,  that  there  was  due  to  the  Plaintifis,  as  trus- 
tees of  a  charity  school,  on  two  bonds  and  mortgages,  |l,575t 
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for  interest ;  that  the  principal  was  not  yet  due,  but  that  the 
bonds  had  become  forfeited  at  law  by  the  non-payment  of  th^ 
interest ;  and  that  there  was  due  to  the  complainant  Campbell 
$27)499  98,  on  two  Judgments ;  and  that  the  mortgaged  prem- 
ises were  manifestly  indivisible  and  could  not  be  sold  in  parcels. 
On  this  repd^t,  a  decree  was  entered  that  the  mortgaged  prem- 
ises, being  a  stone  dam  and  bridge,  be  sold,  and  the  proceeds 
be  applied  to  pay  the  interest  due  and  then  the  principal  of  the 
bonds  and  mortgages,  though  not  due,  and  the  residue  towards 
paying  Campbell's  Judgments.  Before  the  day  of  sale,  the 
owner  of  the  equity  of  redemption  paid  all  the  arrears  of  in- 
terest and  the  costs ;  and  thereupon  applied  to  the  Court  for 
an  order  staying  the  sale ;  and  it  was  granted.  A  petition  was 
then  presented  on  the  part  of  Campbell,  stating  that  he  was 
personally  bound  as  collateral  security  for  the  payment  of  the 
two  bonds  and  mortgages  {  that  he  held  two  Judgments  against 
the  Mortga,gor,  for  monies  advanced  and  for  his  indemnity  as 
such  security.  That  the  Obligor  and  Mortgagor  was  insolvent. 
That  the  security  for  the  principal  of  •  the  mortgage  debts  was 
much  impaired,  the  dam  having  been  much  injured  by  a  storm, 
since  the  filing  of  the  bill ;  and  prayed  that  the  Mortgagor  or 
the  owner  of  the  equity  of  redemption  be  ordered  to  give  secu- 
rity to  repair  the  dam,  or  pay  the  mortgage  debt ;  or  that  the 
order  staying  the  sale  be  vacated.  In  opposition  to  this  mo- 
tion, an  affidavit  was  read,  that  the  present  owner  of  the  equity 
of  redemption  was  rebuilding  the  dam,  and  would  probably  fin- 
ish it  in  two  months.  The  Chancellor  denied  the  motion.  He 
said  that  when  the  premises  are  indivisible  the  whole  may  be 
sold  and  the  proceeds  applied  to  pay  not  only  the  portion  due 
but  also  the  residue  of  the  debt,  though  not  due ;  but  that  this 
arises  from  the  necessity  of  the  case  ;  and  that  more  than  is 
due  is  not  to  be  raised  out  of  the  mortgaged  premises  when  that 
necessity  does  not  exist.  It  is  obvious  that  where  a  part  of  the 
premises  can  be  sold  to  pay  what  is  due,  the  necessity  of  sell- 
ing the  whole  does  not  exist.  In  that  case,  the  Chancellor  said 
that  though  there  was  a  regular  decree  for  the  sale  of  the  whole 
premises,  yet  there  could  be  no  doubt  of  the  power  of  the  Court, 
in  its  discretion,  to  regulate  the  process  of  execution  under  the 
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decree.  In  that  case,  the  necessity  for  the  sale  of  the  whole 
existed  at  the  time  of  the  decree ;  for  the  property  was  indiyisi* 
ble ;  but  the  ChanceUor  said^  that  necessity  was  avoided  before 
the  sale,  by  the  yolontary  payment  of  what  was  due ;  and^  that 
all  that  the  party  could  in  conscience  require,  was  that  the  de- 
cree might  remain  as  a  security  for  subsequent  defaults,  and 
afford  him  an  easy  and  prompt  remedy  when  they  occur.  He 
referred  to  the  case  of  Jndd  vs.  Evans,  6  Term.  Rep.^  899, 
showing  that  a  Court  of  law,  after  Judgment  and  Execution 
for  the  entire  debt,  will  relieve  the  defendant  on  his  paying  the 
instalment  due,  retaining  the  Judgment  as  a  security  for  future 
instalments. 

In  the  case  before  us,  it  cannot  be  that  there  is  any  necessity 
for  selling  the  whole  of  the  premises  to  raise  the  amount  that 
has  become  due  under  the  agreement ;  and  the  time  stipulated 
for  the  agreement  may  have  been,  %nd  probably  was,  a  most 
essential  consideration  with  the  Petitioner. 

The  motion  to  vacate  the  order  staying  the  sale  is  denied. 
This  I  suppose  to  be  all  that  I  am  called  upon  to  say  at  present. 
The  x>arty  holding  the  decree  may  desire  to  answer  the  petition, 
or  take  some  course  to  controvert  the  facts  stated  in  it,  and, 
thereupon,  move  again  to  vacate  the  order. 

Motion  denied. 
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Caroline  Lewis  v.  William  Lewis. 

Wliat  is  not  a  desertion,  nnder  the  act  eoncerning  diyorces. 

A  wife  cannot  convert  a  hosband's  not  contributing  to  the  support  of  the  fiun* 
ily  into  a  desertion  on  his  part  hj  remofing  to  another  place  and  taking 
board  and  refosing  to  raceiTe  him. 

The  petiticmer  states,  that  the  marriage  between  her  and  the 
defendant  took  place  in  London,  July  22, 1834  ;  that  the  Peti- 
tioner resided  in  L<md<m  at  the  time  of  the  marriage.  That 
shortly  after  the  marriage  her  husband  and  she  removed  to 
Liverpool,  where  they  lived  about  eleven  months,  when  he  left 
for  America.  That,  about  a  year  after,  she  followed  him  to 
America,  and  lived  with  him  in  New  York  for  about  four  years; 
since  which  she  has  lived  in  Morristown  in  this  State,  for  nearly 
six  years,  without  enjoying  the  society  and  support  of  her  hus- 
band, though  her  removal  to  and  residence  at  Morristown  were 
in  compliance  with  his  wishes,  and  for  the  purpose  of  enabling 
her  better  to  support  herself  and  children  by  her  own  individ- 
ual exertions ;  which  her  husband  had  wholly  n^lected  to  do. 
That  she  has  four  children,  the  eldest  nearly  eleven  and  the 
youngest  nearly  six.  That,  since  the  year  1837,  she  has  been 
compelled  by  her  own  exertions  to  support  herself  and  children. 
The  ground  on  which  a  divorce  is  asked  is,  continued  wilful  and 
obstinate  desertion  for  upwards  of  five  years, — ^i.  e.,  since  Feb- 
ruary, 1841. 

Mary  Barrett  testifies  that  she  went  to  live  with  the  parties, 
as  nurse,  in  New  York,  about  ten  years  ago.  That  for  some 
time  after  she  commenced  living  with  them,  the  defendant  made 
some  provision  for  the  support  of  the  family,  but  that  for  some 
years  before  she  left  New  York  for  Morristown,  with  the  peti- 
tioner, he  ceased  to  make  any  provision  for  the  family.  That 
during  this  time  he  was  idling  away  his  time  and  showed  no 
concern  about  providing  for  his  family.  He  was  roving  around, 
fihe  does  not  know  what  he  was  about.    That  he  irfts  no  advan- 
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tage  to  the  famOy,  but  a  great  annoyance  to  them.  That  he 
liyed  in  this  way  three  or  fonr  years  before  petitioner  moved  to 
Morristown.  The  design  in  moving  to  Morristown  was  to  be 
able  better  to  sapport  herself  and  children,  by  teaching  music. 
Since  the  petitioner  has  lived  in  Morristown,  the  defendant  has 
not  Kved  in  Morristown,  or  made  any  provision  for  the  support 
of  the  family  ;  but  has  lived  a  roving,  vagabond  life,  travelling 
about.  South  and  West.  His  habits  were  apparently  slothful. 
The  x)etitioner  moved  to  Morristown  in  February,  1841 ;  since 
which  time  the  defendant  has  made  no  provision  whatever  for 
his  family.  He  des€^%d  his  house  and  roved  about  the  country. 
He  was  generally  slovenly  in  his  personal  appearance,  and 
showed  evidence  of  his  being  idle.  During  all  the  time  peti- 
tioner has  lived  in  Morristown,  and  for  some  years  previous, 
she  has  wholly  provided  for  herself  and  children ;  having  re- 
ceived no  assistance  from  her  husband ;  having  provided  a  place 
of  living  for  herself  and  children,  and  lived  separate  from  hw 
husband.  That  she,  the  witness,  has  lived  with  the  petitioner 
for  the  last  ten  years,  up  to  April,  1846. 

John  /.  Cooper  testifies  that  he  has  known  the  petitioner  five 
years,  since  February,  1841.  She  came  from  New  York  to 
Morristown  to  reside,  at  that  time,  and  made  an  agreement 
with  witness  to  board  with  him,  with  her  nurse  and  four  child- 
ren. She  continued  with  him  three  years  and  better.  He  look 
it  that  she  supported  herself.  He  never  received  anything  for 
her  board  except  from  herself.  She  appeared  to  support  her- 
self by  teaehing  music.  No  provision,  that  he  knows  of,  was 
made  for  her  by  her  husband.  From  what  he  knows  of  him 
and  his  habits,  witness  donH  think  he  was  in  a  situation  to  aid 
her.  Witness  never  knew  him  to  be  in  any  business.  He  was 
here,  at  Morristown,  at  difierent  times,  a  year  apart.  The  last 
time  witness  saw  him  here,  he  said  he  had  been  ojDT  to  Georgia 
and  Cincinnati.  During  the  whole  time  petitioner  has  lived 
here,  up  to  this  day,  she  has  lived  in  the  condition  of  a  woman 
unprovided  for  and  deserted  by  her  husband. 

J.  W.  MUkty  Esq.  J  of  Morristown,  testifies  to  the  irre- 
proachable character  of  the  petitioner.  That  since  she  came 
to  Morristown  she  has  supported  herself  and  family  by  tea^^ 
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ing  music.  That  her  husband,  during  the  time  she  has  lived 
in  Moriistown,  has,  to  witness'  knowledge  and  belief,  furnished 
her  with  no  means  of  support.  Witness  has  seen  him  here 
several  times,  since  the  petitioner  lived  here.  His  only  object 
in  coining  here,  as  witness  learned  from  him  and  petitioner,  was 
to  get  money  from  her,  which  she  had  earned  by  her  exertions. 
From  what  witness  knows  of  petitioner's  husband  and  has  seen 
of  him,  and  from  the  reputation  he  bears,  witness  considers 
him  as  an  idle,  worthless  man,  pursuing  no  regular  business, 
leading  a  wandering  life ;  and  that  the  petitioner's  connexion 
with  him  is  a  great  detriment  to  her^e^nuid  children.  That 
during  the  whole  time  the  petitioner  has  resided  in  Morristown, 
she  has  lived  in  the  condition  of  a  woman  unprovided  for  and 
deserted  by  her  husband.  Witness  believes  that  the  Petition- 
er's comfort  and  happiness  and  the  welfare  and  education  of 
her  children  would  be  greatly  promoted  by  being  divorced  from 
her  husband. 

Ann  E.  Leryy  a  sister  of  the  petitioner,  testifies  that  she 
was  present  at  the  marriage  ;  that  it  took  place  in  London,  in 
July,  1834.  That  witness  came  to  America  four  years  ago, 
and,  shortly  after  her  arrival,  met  the  defendant  in  the  street, 
in  New  York,  when  he  immediately  asked  her  for  some  money, 
though  appearing  in  perfect  health  and  able  to  support  himself. 
When  witness  inquired  of  him  why  he  deserted  his  wife  and 
children  and  made  no  provision  for  their  support,  and  reminded 
him  of  his  good  circumstances  and  business  when  they  were 
married,  he  replied  that  he  never  intended  to  support  them ; 
that  he  meant,  at  the  time  of  the  marriage,  to  have  his  wife 

make  a  living  for  himself  and  family,  by  teaching  music.  That 
this  conversation  has  been  repeated  since.  From  these  con- 
versations, witness  learned  that  the  defendant  had  made  no  pro* 
vision  whatever  for  his  family  during  the  whole  time  he  had 
been  in  America,  as  well  as  from  the  statements  of  her  sister, 
the  petitioner.  When  witness  arrived  in  America,  the  peti- 
tioner was  living  in  Morristown,  teaching  music  for  the  support 
of  herself  and  children ;  the  defendant  was  not  living  with  his 
wife ;  and  witness  understood  from  him  that  he  had  not  so  lived 

for  two  or  three  years  before.    When  witaess  met  and  con- 
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versed  with  defendant,  as  above  stated,  on  her  arrival  in  Amer- 
ica, it  was  in  the  city  of  New  York,  where  the  defendant  said 
he  lived  apart  from  his  wife :  saying  that  he  had  not  lived  with 
her  for  a  long  time.  Witness  has  frequently  visited  Morris- 
town  and  staid  with  her  said  sister.  That  the  defendant  has 
wholly  deserted  and  failed  to  make  any  provision  for  her  and 
her  children.  The  defendant  would  sometimes  attempt  to  ex- 
tort money  from  his  wife,  and  collect  her  bills,  and  take  away 
her  property ;  and  did  so  a  number  of  times,  greatly  harrass- 
ing  his  wife  and  often  writing  abusive  letters  to  her ;  but  he 
never  sent  any  means  of  support  to  his  wife  and  children,  Jbut 
left  them  wholly  to  be  provided  for  by  his  wife.  That  defend- 
ant is  entirely  indolent  in  his  habits,  and  leads  a  roving,  vaga- 
bond life ;  spending  his  time  in  the  south  or  west ;  and,  from 
information  witness  has  received,  he  is  now  roving  in  Ohio  and 
Kentucky,  following  a  theatrical  company.  Witness  regards 
him  as  having  wholly  deserted  his  wife,  and  that  he  will  never 
hereafter  live  with  her  and  make  provision  for  the  support  of 
her  and  her  children. 

The  Chancellor.    The  evidence  in  this  case,  though  en- 
tirely expartey  does  not,  as  it  seems  to  me,  make  out  a  case  of 
desertion,  within  either  the  letter  or  spirit  of  our  Statute. 
Desertion,  to  be  a  cause  of  divorce,  must  be  a  wilful,  continued 
and  obstinate  desertion  for  five  years.     In  this  case,  the  parties 
were  married,  in  London,  in  July,  1834.     Shortly  after  their 
maniage,  they  removed  to  Liverpool,  where  they  lived  about 
eleven  months,  when  the  husband  came  to  America.     In  about 
a  year  the  petitioner  came  to  this  country,  and  they  lived  to- 
gether, in  the  city  of  New  York,  till  February,  1841.    The 
petitioner  states,  that,  for  the  first  year  after  she  came  to  this 
country,  he  contributed  partially  to  the  support  of  the  family, 
out  of  funds  then  in  his  hands ;  but  that  since  the  year  1837, 
she  has  been  compelled  by  her  own  exertions  to  support  herself 
and  children,  he  having  never  done  any  business  since  he  ar- 
rived in  America.    The  petitioner  states  that  her  removal  to 
Morristown  and  residence  there  were  in  compliance  with  his 
Irishes,  and  for  the  purpose  of  enabling  her  better  to  eup^^t^ 
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herself  and  children  by  her  own  exertions.  It  is  not  shown, 
either  by  the  petition  or  proofs,  whether  he  went  with  her 
when  she  went  to  Morristown.  The  witness  Cooper  states  that 
she  came  to  Morristown  in  February,  1841,  and  made  an  agree- 
ment with  him  to  board  with  him,  with  her  nurse  and  four  child- 
ren. Whether  he  went  with  her  or  not  when  she  first  went  to 
Morristown,  it  is  clear  that  her  going  there  with  his  consent 
and  for  the  purpose  stated  was  not  a  desertion  on  his  part. 
She  had  supported  herself  and  him  and  the  children,  for  some 
time  before  she  left  New  York ;  and  she  went  to  Morristown  to 
obtain  a  better  support,  the  petition  says,  in  compliance  with 
his  wishes. 

Was  it  understood  between  them  that  he  was  to  go  to  Morris- 
town too,  or  was  it  agreed  between  them  that  he  was  to  remain 
in  New  York,  or  go  elsewhere,  and  support  himself?  Was  he 
to  visit  her  at  Morristown,  or  did  she  forbid  his  visiting  her 
there?  There  is  nothing  to  show  that  there  was  anything  like 
desertion  on  his  part  when  she  left  New  York  for  Morristown. 
Has  anything  since  occurred  amounting  to  a  desertion  on  his 
part  ?  The  testimony  shows  he  has  been  at  Morristown  several 
times,  since  she  went  there ;  and  it  does  not  tell  us  whether  sho 
received  him,  or  refused  to  receive  him,  because  he  was  in  no  bu- 
siness, or  was  Idle  and  contributed  nothing  to  her  support  or 
that  of  the  children.  Was  that  a  desertion  on  his  part?  The 
sai^e  kind  of  desertion  had  taken  place  before  she  left  New 
York ;  for  he  had  not  contributed  to  the  support  of  the  family 
for  some  time  before  that.  A  wife  cannot  c<Mivert  a  husband's 
not  contributing  to  the  support  of  a  family  into  a  desertion  on 
his  part,  by  removing  to  another  place  and  taking  board  and  re- 
fusing to  receive  him  there.  The  case  seems  to  be  nothing  more 
nor  less  than  an  application  by  the  wife  for  a  divorce  on  the 
ground  that  the  hnsband  is  idle  and  contributes  nothing  to  her 
support  or  that  of  the  chil^en,  and  that  she  is  obliged  to  sup- 
port herself  and  them,  and  is  unwilling  that  her  earnings  should 
support  him. 

It  seems  to  me  it  would  be  a  dangerous  precedent  to  decree  a 
divorce  in  this  case.  The  prayer  of  the  petitioner  is  therefore 
denied. 
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David  Bray  v.  Mary  Ann  Bray. 

AUnooy  allowied  the  wife  pending  a  niit  by  the  hatband  for  a  divorce  for  alleged  adnl- 
lery,  on  the  denial  by  the  wile,  under  oath,  of  the  adoltery. 

The  amwer  of  the  wife  shoald  be  put  in  without  oath ;  and  the  denial  of  the  adultery 
ihoald  be  introduced  In  the  petition  for  alimony,  and  the  petition  be  under  oath. 

The  Chancellor.  The  bill  in  this  case  is  filed  by  the  hus- 
band for  a  divorce,  on  the  charge  of  Adultery.  The  wife  has 
pat  in  an  answer  denying  the  adultery ;  and  has  filed  her  peti- 
tion for  alimony  during  the  suit  and  for  a  reasonable  allowance 
for  counsel  fees  and  expenses,  to  enable  her  to  defend  the  suit* 
The  answer  and  petition  are  both  under  oath.  Our  statute  pro- 
vides that  answers  to  bills  for  divorce  shall  not  be  under  oath. 
But  on  application  by  the  wife  for  alimony  pendente  lite  and  an 
allowance  to  enable  her  to  defend  the  suit,  when  the  bill  is  filed 
by  the  husband  and  charges  adultery,  the  oath  of  the  wife 
denying  the  charge  of  adultery  seems  to  be  required,  to  entitle 
her  to  alimony  and  allowance.  I  think  the  correct  practice 
would  be,  to  file  the  answer  without  oath,  and  to  introduce  into 
the  petition  for  alimony  a  distinct  denial  of  the  adultery,  and 
swear  to  the  petition.  I  shall  consider  the  adultery  as  sufficient- 
ly denied  in  this  case. 

The  defendant  is  entitled  to  alimony  pendente  lite,  and  to  a 
reasonable  allowance  to  enable  her  to  defend  the  suit ;  2  Page 
109;  3  John's  Ch.  519 ;  1  Page  83 ;  2  do.  621. 

The  Court  sometimes  fixes  the  alimony  without  a  reference, 
where  affidavits  on  both  sides  have  been  presented  for  the  pur- 
pose of  enabling  the  Court  to  fix  the  amount.  It  has  not  been 
done  in  this  case,  and  there  must,  therefore,  be  a  reference. 

Order  accordingly. 
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Vanden  Bylandt  V.  Vanden  Bylandt. 

The  affidaTit  on  which  the  application  lor  a  iVe  Exeai  waa  made  in  a  divorce  caae  was 

made  before  the  petition  for  divorce  wai  filed. 
Ne  Exeat  denied.    The  proper  coorae  stated. 

On  petition  for  divorce  from  bed  and  board  for  cruel  treat- 
ment, and  stating  that  the  husband  designs  quickly  to  leave  the 
State  without  making  any  provision  for  the  support  of  the  Peti- 
tioner, and  praying  a  ne  exeat.  The  usual  affidavit  on  petitions 
for  divorce  is  subjoined  to  the  petition,  and  was  made  Nov.  12, 
1846.  Annexed  to  the  petition  is  an  affidavit  of  one  Romein, 
showing  the  intention  of  the  husband  to  leave  the  State  and 
abandon  the  petitioner.  His  affidavit  is  also  made  Nov.  12, 
1846.     The  petition  had  not  been  filed  on  the  same  day* 

G.  S.  Van  Wagener^  for  the  petitioner,  moved  for  a  ne  exeat* 

The  Chancelor.  It  would  be  irregular  to  grant  the  ne  ex- 
eat under  these  circumstances.  There  was  no  cause  or  proceed- 
ing in  Court  respecting  the  subject  of  the  affidavit  made  by  Ro- 
mein when  it  was  made.     1  Beat.  327. 

The  proper  course  is,  to  file  the  bill  or  petition  for  divorce, 
and  after  that  to  file  a  petition  for  the  ne  exeat j  supported  by 
the  necessary  affidavit,  sworn  subsequently  to  the  filing  of  the 
bill. 

Motion  denied. 
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Van  Sickle  v.  Ayres. 

If  when  a  payment  is  made  by  oifb  to  another  to  whom  he  b  indebted  on  Bond  and 
Mortp^age  and  on  other  acconnts,  the  debtor  makes  no  special  appropriation  of  the 
payment  to  the  Bond  and  Mortgage,  the  creditor  may  apply  it  to  the  other  account 

The  bill  in  this  case  is  for  the  foreclosure  of  a  mortgage,  dated 
June  17, 1843,  given  by  the  defendant  to  the  complainant,  for 
$1000,  payable  April  Ist,  1844,  with  interest.  The  answer 
admits  the  giving  the  bond  and  mortgage,  and  sets  up  that,  on 
or  about  January  25, 1845,  he  gave  the  complainant  an  order  on 
Jonas  Roloson,  for  about  $19  44,  on  which  the  complainant  re- 
ceived the  money ;  and  that  it  was  understood  between  him  and 
the  complainant,  when  the  order  was  given,  that  the  said  sum 
was  to  be  applied  by  the  complainant  as  a  payment  on  the  said 
bond  and  mortgage.  That  on  or  about  April  2,  1845,  he  sold  and 
delivered  to  the  complainant  10  sheep,  for  $22  50,  which  wafl 
to  be  applied  by  the  complainant  as  a  payment  on  the  bond  and 
mortgage.  That  on  or  about  April  14, 1845,  he,  at  the  request 
of  the  complainant,  assumed  and  paid  for  him  to  Britton  Ayres 
about  $21  38,  which  the  complainant  promised  to  apply  as  a 
payment  on  the  bond  and  mortgage.  That  on  or  about  March 
29,  1845,  he,  at  the  request  of  the  complainant,  gave  the  com- 
plainant his,  the  defendants'  note,  for  about  $60,  which  was 
given  by  the  defendant  and  received  by  the  complainant  to  be 
applied  as  a  payment  on  the  bond  and  mortgage ;  and  that,  after- 
wards, he,  the  defendant,  paid  the  note.  And  he  says  he  was 
informed  by  the  complainant,  and  believes  it  to  be  true,  and 
therefore  charges,  that  the  said  note  was  afterwards  transferred 
and  delivered  by  the  complainant  to  Azariah  Lewis,  in  payment 
for  a  wagon  bought  by  the  complainant  of  Lewis.  That  on  or 
about  May  15,  1845,  he,  at  the  request  of  Complainant,  assu- 
med and  paid  for  him  to  Henry  Fountain  about  $25,  which  the 
complainant  promised  to  apply  as  a  payment  on  the  bond  and 
mortgage.  That  the  complainant  is  indebted  to  him  $3  for  gate- 
age,  for  the  passage  through  a  gate  belonging  to  the  defendant^ 
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on  the  Paterson  and  Hamburgh  turnpike,  from  April  1, 1842,  to 
April  1, 1845. 

The  defendant  exhibited  interrogatories  to  the  complainant  in- 
quiring as  to  the  sereral  matters  set  up  as  payments,  and  wheth- 
er it  was  not  the  understanding  between  them  that  the  several 
items  should  be  applied  by  the  complainant  as  payments  on  the 
bond  and  mortgage.  The  complainant  admits  the  receipt  of  the 
scTeral  amounts  as  stated  in  the  answer,  except  that  the  sum 
which  he  requested  the  defendant  to  pay  to  Britton  Ayres  for 
him  was  but  020,  instead  of  $21  20,  as  stated  in  the  answer; 
and  except  his  gateage,  which  he  denies  owing  to  the  defendant ; 
but  the  complainant  answers  to  the  interrogatories,  that  the  said 
several  payments  were  made  by  the  defendant  to  be  applied  on 
other  unsettled  accounts  which  the  complainant  had  against  him ; 
and  that  it  was  so  understood  between  them,  when  the  payments, 
respectively,  were  made ;  and  that  neither  of  them  was  directed 
by  the  defendant,  or  received  by  the  complainant,  to  be  applied 
as  payments  on  the  bond  and  mortgage.  No  testimony  was  pro- 
duced on  the  part  of  the  defendant. 

The  case  was  submitted  without  argument. 

The  Chancellor.  If  at  the  time  of  the  making  of  the  sev- 
eral payments  claimed  by  the  defendant  to  have  been  made,  he 
was  indebted  to  the  complainant  on  other  accounts,  there  being 
no  proof  that  the  defendant  made  any  special  appropriation  of 
the  payments  to  the  bond,  the  complainant  had  the  option  to  ap- 
propriate them  towards  the  payment  of  his  other  account  against 
the  defendant. 

Let  it  be  referred  to  a  master,  to  inquire  and  report  whether, 
at  the  time  of  the  several  payments,  the  defendant  was  indebted 
to  the  complainant  on  other  accounts ;  and  whether  the  payments 
made  by  the  defendant  are  more  or  less  than  sufficient  to  pay 
such  other  indebtedness  ;  and  to  ascertain  what  is  due  the  com- 
plainant on  the  bond  and  mortgage,  after  crediting  thereon  the 
surplus,  if  any,  which  shall  be  found  to  remain,  of  the  pay- 
ments, after  discharging  such  other  indebtedness ;  the  defendant 
to  be  permitted  to  make  any  other  proof  of  the  said  payments 
Thich  he  may  think  necessary. 

Order  accordingly. 
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William  Winters  v.  Peter  D.  Henderson,  et  cU. 

When  a  Mortgagor,  after  giving  the  Mortgage,  aella  to  a  third  perMn  a  part  of  the 
mortgaged  premiees,  the  part  remaining  in  the  Mortgagor  ■hoold,  in  a  decree  for  nle, 
be  diieeted  to  be  told  first. 

On  a  foreelorare  bill  in  ■ocb  a  cane,  a  decree  wae  taken  In  the  general  form  for  the  nle 
of  to  much  of  the  mortgaged  premiset  at  would  be  laflirieni  to  paf  tlie  debt,  and  a 
jK/a  wat  imed  to  the  Sheriff,  commanding  him,  in  the  terms  of  the  decree,  to  make 
tale. 

On  the  petition  of  one  of  the  Defendants,  a  parchater  from  the  Mortgagor  of  a  part  of 
the  premitee,  and  the  fitctt  therein  stated,  an  injunction  was  allowed,  restraining  the 
sheriff*  from  telling  the  part  which  had  been  conveyed  to  ibit  Defendant  until  the  fur- 
ther order  of  the  cooct ;  and  It  was  subsequently  directed  that  the  part  remaining  in 
the  Mortgagor  should  be  first  sold. 

On  the  3th  December,  1824,  John  Winters  gave  to  Joanna  J. 
Shawger  a  mortgage  on  four  lots  separately  described  in  the 
mortgage.  On  the  8th  August,  1827,  the  mortgage  was  as- 
signed by  the  mortgagee  to  William  Winters,  the  complainant. 
On  the  same  8th  August,  1827,  the  tract  first  described  in  the 
mortgage  was  conveyed  to  Peter  D.  Henderson.  On  the  24th 
September,  1830,  the  administrator  of  the  mortgagor  conveyed 
the  three  other  tracts  described  in  the  mortgage  to  J.  J.  Shaw- 
ger, the  original  mortgagee,  who  had  previously  assigned  the 
mortgage  as  aforesaid.  John  Smith  and  Richard  R.  Smith  are 
in  possession  of  the  said  three  tracts,  claiming  title  under  deeds 
from  J.  J.  Shawger  and  the  heirs  at  law  of  the  mortgagor. 

The  bill  was  filed  June  19, 1845,  by  William  Winters,  for  the 
foreclosure  of  the  mortgage  and  sale  of  the  mortgaged  premises, 
against  Henderson  and  his  wife  and  the  Smiths  and  their 
wives. 

The  Smiths  filed  a  demurrer  to  the  bill,  Henderson  and  wife 
failed  to  appear,  and  a  decree  pro.  con.  was  entered  against  him 
on  the  18th  September,  1845.  The  demurrer  of  the  Smiths 
was  overruled  December  16, 1845.  They  neglected  to  answer ; 
and  in  March,  1846,  without  any  order  of  reference  to  a  Mas- 
ter for  the  purpose  of  getting  a  report  how  the  property  should 
be  sold,  a  final  decree  was  taken  against  all  the  defendants,  in 
the  general  form,  for  the  sale  of  so  much  of  the  mortgaged  prem- 
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ises  mentioned  in  the  bill  as  would  be  sufficient  to  satisfy  the 
mortgage ;  and  a  Ji,  fa.  was  issted  to  the  sheriff,  commanding 
him  to  make  sale. 

On  the  29th  August,  1846,  Henderson  filed  his  petition,  sta- 
ting, that,  immediately  after  the  service  of  the  subpoena  on  him, 
he,  being  ignorant  of  the  character  of  the  process  and  of  his 
duty  under  it,  and  believing  it  to  be  necessary  for  him,  personal- 
ly, to  appear  at  Trenton  to  answer  the  command  thereof,  and 
residing  in  a  thinly  settled  part  of  the  County  of  Morris,  made 
preparations  to  go  to  Trenton  according  to  the  command  of  the 
process.  That  on  his  way  to  Trenton,  passing  through  the  vil- 
lage of  Rockaway,  in  Morris  County,  he  applied  to  L.  A.  Chand- 
ler, Esq.,  a  Solicitor  of  this  Court,  and  showed  him  the  copy  of 
the  subpoena,  and  told  him  he  was  on  his  way  to  Trenton  to  an- 
swer the  same.  That  he  had  been  in  the  habit  of  advising  with 
said  Chandler  in  legal  matters,  and  relied  on  him  for  such  direc- 
tions as  were  necessary  to  defend  the  suit.  That  Chandler  told 
him  it  was  unnecessary  for  him  to  go  to  Trenton,  at  all,  to  an- 
swer the  subpoena.  That  relying  on  this  information,  and  being 
unacquainted  with  proceedings  in  Chancery,  and  imable  to  read 
or  write,  and  being  ignorant  of  any  such  mortgage,  he  desisted 
from  going  to  Trenton,  and  went  home,  and  laid  the  subpoena  by, 
believing  it  was  unnecessary  for  him  to  take  any  steps  to  answer 
it ;  and  that,  if  it  was  necessary  for  any  thing  to  be  done  by 
him,  the  said  Chandler  would  inform  him.  That  he  frequently 
saw  Chandler  afterwards,  but  that  he  did  not,  nor  did  any  other 
person  inform  the  petitioner  that  it  was  necessary  for  him  to  de- 
fend the  suit  in  any  way ;  nor  did  he  know,  suppose  or  believe 
it  was  necessary  to  do  so  till  after  he  heard  that  the  land  was 
advertised  for  sale  by  the  sheriff.  The  petitioner  then  states, 
that  the  sealed  bill  to  secure  which  the  mortgage  was  given  was 
paid  by  John  Winters,  in  his  life  time,  to  J.  J.  Shawger,  in  her 
life  time,  before  the  mortgage  was  assi^ed  to  William  Winters ; 
and  that  the  sealed  bill  remained  in  the  possession  of  one  John 
Hardy,  administrator  &c.  of  J.  J.  Shawger,  till  a  very  short 
time  before  the  bill  was  filed,  and  was  never  assigned  by  the  said 
Hardy  to  the  complainant.  The  petition  then  states  the  pro- 
ceedings had  in  the  cause;  that  under  the  Ji.  fa.  the  sheriff  had 
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adyertised  all  the  lands  mentioned  in  the  bill  for  sale  on  the  31  st 
Angost,  1846,  and  when  applied  to  by  the  Solicitor  of  the  peti- 
tioner, said  he  expected  to  sell  the  land  so  conveyed  to  the  peti- 
tioner, as  sot  out  in  the  bill,  first,  to  raise  and  satisfy  the  amount 
due  on  the  said  execution ;  that  when  he,  the  petitioned,  pur- 
chased the  said  first  described  tract,  on  the  8th  August,  1827, 
$200,  the  consideration  mentioned  in  his  deed  from  the  said  John 
Winters  and  his  wife,  the  mortgagors,  was  a  full  and  fair  price 
for  the  said  first  described  tract ;  and  that  the  said  John  Win- 
ters and  wife  conveyed  the  same  to  him  in  fee  simple ;  Winters 
warranting  in  the  deed  that  it  was  free  from  incumbrance,  and 
that  he  would  warrant  the  same  to  the  petitioner  against  all  per- 
sons whatever,  free  from  all  manner  of  incumbrance  ;  and  that 
the  said  deed  to  the  petitioner  was  recorded  July  1,  1828.  The 
petition  states  that  the  proceedings  and  decrees  in  the  said  fore- 
closure suit  was  a  surprise  upon  him  ;  and  insists  that  the  final 
decree  is  irregular,  inasmuch  as  it  appears,  by  the  complainant's 
bill,  that  the  conveyance  of  the  three  last  mentioned  tracts  was 
subsequent  to  the  conveyance  of  the  first  tract  to  the  petitioner, 
and  that  said  three  tracts  are  liable  to  be  first  sold  to  pay  the 
mortgage.  That  he  gave  a  note  with  security  for  the  J200,  the 
consideration  for  the  tract  bought  by  him,  which  note  was  after- 
wards paid,  under  the  firm  belief  that  the  tract  so  bought  by 
him  was  free  from  all  incumbrance. 

The  petitioner  prays,  that  the  decree  may  be  set  aside  or 
opened,  and  the  petitioner  be  permitted  to  answer  the  bill ;  or 
that  a  reference  may  be  ordered,  to  ascertain  the  priority  of  the 
conveyances,  and  whether  the  mortgaged  premises  can  be  sold 
in  parcels ;  and  that  the  decree  may  be  so  amended  as  to  order 
the  parts  of  the  mortgaged  premises  not  belonging  to  the  peti- 
tioner to  be  first  sold.  The  petition  was  sworn  to  in  the  usual 
form,  the  petitioner  subscribing  it  by  his  mark. 

A  copy  of  this  petition,  and  of  a  notice  of  the  motion  to  the 
Court,  were  served  on  the  solicitor  of  the  complainant  and  on 
the  solicitor  of  the  Smiths. 

On  reading  the  foregoing  petition,  and  a  further  petition  sta- 
ting the  service  of  a  copy  thereof  and  of  the  said  notice  as  afore- 
said, and  that  the  complainant's  solicitor  and  the  sheriff"  threat- 
o 
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ened,  notwithstanding,  to  proce^  to  sell  the  lands  of  the  peti- 
tioner, and  praying  an  order  staying  the  sale  till  the  further  or- 
der of  the  Court,  an  order  was  made  staying  the  sale. 

P.  D,  Vroam  moved  to  open  the  decree,  and  cited  7  Page 
609. 

jB.  W.  Whelpleyy  on  behalf  of  the  complainant,  cited  2  Green 
Ch.  R.  451. 

He  read  an  affidavit  made  by  Richard  R.  Smith,  stating  that 
before  the  time  for  answering  had  expired,  he,  for  himself  and 
wife  and  in  behalf  and  by  authority  of  John  Smith  and  wife,  in 
order  to  save  the  costs  of  putting^in  an  answer,  as  they  otherwise 
would  have  done  and  intended  to  do  in  case  the  arrangement  had 
not  been  made,  arranged  and  agreed  with  the  complainants  soli- 
citor that  no  answer  should  be  put  in  by  the  Smiths,  provided 
that  part  of  the  mortgaged  premises  which  was  in  Henderson's 
possession  should  be  first  sold ;  which  arrangement  was  entered 
into  between  him  and  the  complainant's  solicitor.  That,  at  the 
time  of  the  said  arrangement,  he  believed  that  those  parts  of 
the  premises  claimed  by  and  then  in  the  possession  of  the  Smiths 
were  not  liable  to  the  payment  of  the  mortgage  debt,  by  reason 
of  the  said  mortgage  having  been  paid  off;  and  considered  and 
believed  that  if  Henderson  did  not  and  would  not  resist  the  suit, 
the  part  of  the  premises  claimed  by  him  and  in  his  possession 
ought  to  be  first  sold,  and  would  be  sufficient  to  pay  the  decree 
and  costs.  That  if  the  decree  be  opened,  he  believes  that 
they,  the  Smiths  can  satisfy  the  Court  that  the  mortgage  had 
been  paid  off  long  before  the  filing  of  the  bill.  That  if  the 
Smiths  should,  unexpectedly,  fail  in  the  making  such  proof,  the 
deponent  verily  believes,  that  on  a  reference  to  a  Master  as  to 
priorities,  the  said  Smiths  can  establish  by  proof  that,  as  be- 
tween them  and  Henderson,  the  part  in  Henderson's  possession 
should  be  first  sold  to  pay  the  mortgage. 

Mr.  Whelpley  said,  that  he  made  no  bargain  or  arrangement 
with  the  Smiths.  That  their  solicitor  said  to  him,  that  Hen. 
derson  had  agreed  to  pay  the  mortgage ;  and  that  the  proper 
course  was  to  to  sell  Henderson's  part  first.  The  contest  was  be- 
tween the  defendants ;  and  he«  Mr.  W.,  was  not  bound  to  settle 
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tbQ  difference  between  them.  AH  Henderson  is  entitled  to  is, 
to  have  it  referred  to  a  Master,  to  report  how  the  property 
should  be  sold.  If  he  is  not  right  in  this,  yet  the  Court  should 
not  open  the  decree  except  on  payment  of  costs ;  and  Hender- 
son should  be  confined  to  the  case  he  makes  by  his  petition, 
that  is,  that  the  mortgage  has  been  paid  off.  He  should  not 
haye  leave  to  make  any  other  defence. 
Jkfr.  Vraom  replied. 

The  Chancellob.  If  the  debt  secured  by  this  mortgage  is 
still  subsisting,  the  lands  last  conveyed  are  liable  to  be  first  sold 
to  pay  it.  So  far,  then,  as  relates  to  this  mortgage  debt,  and 
the  estate  of  the  mortgagor,  and  the  rights  of  Henderson  as 
i^inst  that  estate,  the  administrator  of  the  mortgagor  could 
only  sell  the  three  tracts,  subject  to  the  whole  mortgage.  These 
three  tracts  were,  in  the  hands  of  the  purchaser  from  the  mortga- 
gmr's  administrator,  subject  to  the  same  equity  in  favor  of  Hen- 
derson that  they  were  subject  to  in  the  hands  of  the  morgagor. 
I  think  Henderson  is  entitled  to  relief.  Without*  putting  the 
action  of  the  Court  on  his  ignorance,  but  charging  him  with  full 
knowledge  of  the  mode  of  proceeding  in  a  foreclosure  suit,  and 
allowing  him  full  knowledge  of  his  equities,  as  we  must  also 
do,  he  had  just  grounds  for  relying  that  such  course  would  be 
taken  as  to  subject  the  three  tracts  last  conveyed  to  be  first 
sold ;  and  it  appears  to  me  that,  on  the  facts  stated  in  the  bill 
and  the  decree  as  it  stands,  it  would  have  been  proper  for  the 
complainant's  solicitor  to  direct  the  sheriff  to  sell  those  three 
tracts  first.  But,  it  seems,  the  Smiths  now  make  difficulty ; 
and  Henderson  seems  to  have  just  ground  to  apprehend  that  his 
tract  may  be  sold  first.  The  question  is  as  to  the  mode  in 
which  relief  can  be  extended  to  Henderson.  I  say  to  Hender- 
son, for  I  see  no  principle  on  which  any  relief  can  be  extended 
to  the  Smiths.  Indeed  they  have  asked  none.  But  if  they  had, 
the  only  relief  they  could  have  asked  would  have  been  the  open- 
ing of  the  decree,  and  permitting  them  to  answer  and  set  up 
that  the  debt  was  paid.  On  what  ground  could  they  ask  the 
Court  to  open  the  decree  1  They  appeared  and  demurred  to  the 
bill,  and  after  their  demurrer  was  overruled  failed  to  answer. 
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Nay,  they  say  they  intended  to  answer,  and  would  have  done  90 
and  have  set  up  that  the  mortgage  was  paid,  if  they  had  not 
thought 'they  had  made  an  arrangement  with  the  complainaat's 
solicitor  that  Henderson's  tract  should  be  sold  first.  Now,  tbe 
only  defence  that  would  have  answered  their  purpose  would  hiwro 
been  that  the  mortgage  had  been  paid  ;  and  if  they  had  so  little 
confidence  in  that  defence,  or  so  little  regard  for  the  rights  of 
Henderson,  as,  instead  of  answering,  to  take  their  chance  of  in- 
ducing the  sherifi*,  or  the  complainant's  solicitor,  to  sell  Hender- 
son's tract  first,  I  do  not  see  that  the  Court  ought,  or  that  it 
can,  on  any  recognized  principle  in  regard  to  opening  decrees, 
open  this  decree  in  their  favor.  I  do  not  see  that,  at  present, 
there  is  any  need  of  inflicting  on  either  of  the  parties  the  ex- 
pense of  opening  the  decree,  or  of  a  reference.  The  bill  states 
the  facts  sufficiently,  and,  as  against  the  Smiths,  it  should  stand 
as  confessed.  I  see  no  objection  to  making  an  order  on  the 
sheriff  to  sell  the  three  tracts  last  conveyed  first.  There  can 
be  no  doubt  they  will  bring  enough  to  pay  the  debt.  If  they 
should  not,  the  matter  may  be  again  agitated,  and  the  Court  will 
decide  whether  the  decree  shall  be  opened  to  let  Henderson  in 
to  defend.  If  it  be  said,  on  the  part  of  the  Smiths,  that  the 
Court  should  not  interfere  at  all,  unless  it  opens  the  decree  a^nd 
gives  them  an  opportunity  to  defend  :  I  do  not  think  they  stand 
in  a  position  to  ask  that  of  the  Court. 
Order  accordingly. 
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Ths  Nsw  York  Chemical  Manufactubing  Company  v. 

Aaron  Peck  et  al. 

AiiMiJUtttidgiiee  of  a  Mortgage  fint  io  exeentfon  and  regktry,  withoat  notice  of  an 
It  under  teal  between  the  fint  and  leeond  mortgageet,  that  the  second  moit 
•hail  be  eomidered  and  held  to  be  the  prior  incnmbrance,  no  change  being  made 
in  fhb  regiitry  of  tlie  mortgages,  hai  an  eqoity  luperior  to  that  of  the  tecond  mortgage 
•ech  an  agreement 

of  an  auwer  icnitinized. 

The  bill  in  this  case,  filed  January  18, 1843,  is  for  the  fore- 
ckMmre  of  a  mortgage,  dated  March  18, 1830,  given  by  A.  Peck 
to  Samuel  Condit,  to  secure  the  payment  of  a  promisory  note, 
ci  the  same  date,  given  by  Peck  to  Condit,  payable  on  demand, 
for  $1500,  with  interest.    The  bill  states  that  on  the  20th  Sep- 
tember, 1842,  Condit,  by  an  assignment  endorsed  on  the  mort- 
gage, for  a  valuable  consideration  to  him  paid  by  the  complain- 
ants, assigned  to  them  the  mortgage  and  the  note  referred  to 
therein.    That  the  complainants  have  heard  and  believe  it  to  be 
trae,  that  Peck,  on  or  about  May  1,  1830,  executed  another 
mortgage  on  the  said  property  and  other  property,  to  Samuel 
Dodd,  to  secure  $2400 ;  that  Dodd  had  since  died,  intestate, 
and  administration  of  his  personal  estate  has  been  granted  to 
Caleb  Baldwin  and  Jemima  Dodd.     That  Peck,  on  or  about 
February  15, 1831,  sold  and  conveyed  the  said  property  to  Wil- 
liam Peck  and  Elijah  C.  Pierson,  who  now  own  it.     That  on  the 
14th  April,  1840,  John  Taylor  recovered  a  Judgment  in  the 
Circuit  Court  of  Passaic,  against  A.  Peck,  C.  R.  Akers,  Elijah 
C.  Pierson,  Samuel  Condit  and  William  Peck  for  $111  94,  and 
on  the  20th  October,  1840,  another  judgment,  in  the  said  Court, 
against  the  same  persons,  for  $2500  48.    That  on  the  20th 
October,  1840,  Jonas  Smith  recovered  a  judgment  m  the  said 
Court  against  A.  Peck,  William  Peck,  Lewis  Dodd  and  Samuel 
Condit,  survivors  of  Samuel  M.  Dodd,  for  $794  53.    That  on 
the  27th  October,  1841,  Isaac  Baldwin  recovered  a  judgment,  in 
said  Court,  against  William  Peck,  Elijah  C.  Pierson  and  Sam- 
uel Condit,  for  11686  78.    That  the  Board  of  Chosen  Free- 
holders  of  the  County  of  Essex  had  a  yerdict  or  recoyered  a 
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judgment  against  the  said  A.  Peck,  William  Peck,  Samuel  Con- 
dit  and  others,  in  the  Circuit  Court  of  Essex,  in  1841,  for 
$5773  51,  besides  costs.  That  Mann  &  Hendrick  recovered 
a  judgment  against  the  said  William  Peck,  in  the  said  Court, 
on  the  9th  November,  1842,  for  $232  45.  That  on  the  9th 
November,  1841,  James  Manell  recovered  a  judgment,  in  tho 
Supreme  Court,'  against  William  Peck,  Elijah  C.  Pierson  and 
Samuel  Condit,  for  $510  50,  besides  costs.  That,  on  the  same 
day,  Elias  Tomkins  recovered  a  judgment,  in  the  same  Court, 
against  the  same  persons  for  $413  28,  besides  costs.  That  on 
the  22d  February,  1842,  Jonas  Smith  recovered  a  judgment,  in 
the  same  Court,  against  A.  Peck,  William  Peck,  Lewis  Dodd 
and  Samuel  Condit,  survivors  of  Samuel  M.  Dodd,  for  $761  83. 
That  on  the  same  day,  John  Taylor  recovered  a  judgment,  in 
the  same  Court,  against  A.  Peck,  C.  R.  Akers,  Elijah  C.  Pier- 
son,  Samuel  Condit  and  William  Peck,  for  $1976  64,  besides 
costs.  That  on  the  10th  May,  1842,  Isaac  Baldwin  recovered 
a  judgment,  in  the  same  Court,  against  William  Peck,  Elijah  *C. 
Pierson  and  Samuel  Condit,  for  $1652  19,  besides  costs.  The 
bill  charges  that  the  said  Samuel  Dodd,  E.  C  Pierson,  William 
Peck  and  the  said  several  judgment  creditors  had  notice  of  the 
complainant's  mortgage,  and  that  they,  severally,  took  their  mort- 
gage, deed  and  judgments  subject  to  the  mortgage  of  the  com- 
plainants ;  and  that  they  knew  it  was  unsatisfied.  That,  before 
filing  this  bill,  the  complainants  have  called  on  the  said  A.  Peck, 
and  demanded  payment  of  the  said  note,  and  he  refused  to  pay 
the  same ;  and  that  the  complainants  are  informed  and  believe 
that  he  is  insolvent  and  unable  to  pay  his  debs. 

The  administrators  of  Samuel  M.  Dodd,  deceased,  (in  the 
bill  called  Samuel  Dodd,)  put  in  an  answer  to  the  bill,  admitting 
the  indebtedness  of  A.  Peck  to  Samuel  Condit,  and  the  giving 
of  the  note  and  mortgage,  and  the  record  of  the  mortgage,  and 
the  assignment,  for  a  valuable  consideration,  of  the  note  and 
mortgage  by  Samuel  Condit  to  the  complainants,  and  the  record 
of  the  assignment ;  and  stating  that,  on  the  1st  of  April,  1830> 
A.  Peck,  being  indebted  to  Samuel  M.  Dodd,  since  deceased,  in 
$2400,  made  his  note,  of  that  date,  for  the  said  sum,  payable 
to  the  said  Samuel  M.  Dodd  or  order,  on  demand,  with  interest ; 
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and  that  on  the  Ist  of  May,  1830,  to  secure  the  said  note,  the 
said  A.  Peck  executed  and  delivered  to  the  said  Dodd  his  mort- 
gage, of  the  last  mentioned  date,  on  certain  lands  therein  descri- 
bed, (describing  them,)  which  mortgage  was  acknowledged  on  the 
15th  and  recorded  on  the  18th  of  September,  1830,  at  5  minutes 
after  4  P.  M.    That  the  lot  first  mentioned  in  this  mortgage  is 
the  same  land  and  premises  described  in  the  mortgage  set  out  in 
the  coipplainant's  bill.     That  Samuel  M.  Dodd  died  October 
24, 1831,  intestate;  that  on  the  20th  November,  1831,  admin- 
istration of  his  personal  estate  was  granted  to  these  defendants, 
and  that  the  said  note  and  mortgage  to  the  said  Samuel  M.  Dodd 
came  into  the  possession  of  such  administrators.     They  admit 
that  A.  Peck,  on  or  about  February  15,  1841,  sold  and  con- 
veyed to  William  Peck  and  Elijah  C.  Pierson  the  said  land  and 
premises  described  in  the  mortgage  set  out  in  the  complainant's 
bill,  and  first  described  in  the  said  mortgage  to   Samuel  M. 
Dodd ;  and  that  said  William  Feck  and  Elijah  C.  Pierson  were 
^e  owners  of  the  same  at  the  time  of  the  filing  of  the  complain- 
ant's bill.     That  on  or  about  August  26,  1836,  while  the  said 
Samuel  Condit  was  the  holder  of  the  mortgage   so  given  by 
A.   Peck  to  him,   these  defendants  released  the  lot  secondly 
described  in  the  said  mortgage  to  Samuel  M.  Dodd  to  the  ow- 
ners thereof  according  to  law,  from  the  operation  and  lien  of  the 
Baid  mortgage  held  by  the  defendants ;  and  that  the  said  release 
was  made  with  the  knowledge,  approbation  and  consent  of  the 
said  A.  Peck  and  the  said  Samuel  Condit.     That,  afterwards, 
on  the  said  August  26, 1836,  the  said  Samuel  Condit  still  being 
the  holder  of  the  said  note  and  mortgage  given  by  A.  Peck  to 
him,  and  these  dcfendents  being  still  the  holders  of  the  said  note 
and  mortgage  given  to  their  said  intestate,  the  said  Samuel  Con- 
dit made  and  entered  into  an  agreement  in  writing  under  his  hand 
and  seal  to  and  with  these  defendants,  of  the  date  last  mention- 
ed, whereby  he  stipulated  and  agreed,  for  the  consideration  there- 
in expressed  and  referred  to,  to  and  with  these  defendants,  that 
the  said  Samuel  M.  Dodd  mortgage  should  be  considered  and 
held  as  the  first  lien  on  the  lot  described  in  the  mortgage  from 
Peck  to  Condit,  notwithstanding  the  prior  date  and  execution  of 
the  said  mortgage  from  Peck  to  the  said  Condit ;  which  said 
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agreement,  with  its  recitals,  is  of  the  following  purport  and  ef- 
fect that  is  to  say,  (setting  it  out.)  It  recites  the  two  mortga- 
ges, giving  their  dates ;  and  states  that  he,  the  said  Condit,  has, 
for  certain  good  causes  and  considerations,  agreed  to  give  prior- 
ity to  the  mortgage  to  Dodd,  and  then,  in  consideration  of  the 
promises  and  of  $1,  to  him  paid,  consents,  covenants  and  agrees 
to  and  with  the  said  administrators  &c.  of  Samuel  M.  Dodd,  that 
the  Dodd  mortgage  shall  be  considered  and  held  as  the  prior  lien 
&c.  The  answer  then  states,  that  this  agreement  was  made  and 
entered  into  by  Condit  with  a  full  knowledge  that  these  defend- 
ants had  made  the  release  herein  before  mentioned,  and  of  the 
effect  and  purport  thereof;  and  with  the  full  knowledge  and  ap- 
probation of  the  said  A.  Peck,  William  Peck  and  Elijah  C. 
Pierson,  at  the  time  of  the  making  thereof. 

By  the  consent  of  the  Solicitors  of  the  respective  parties,  the 
affidavit  of  A.  Peck,  one  of  the  defendants,  was  read  on  the 
hearing.  He  states  that  he  was  discharged  as  a  bankrupt,  March 
31,  1843.  That  the  agreement  of  Samuel  Condit,  (being  the 
agreement  that  the  Dodd  mortgage  should  be  held  and  consider- 
ed the  first  lien  on  the  premises  described  in  the  mortgage  to 
Condit,  and  which  was  assigned  to  the  complainants,)  was  made 
and  delivered  by  him  to  the  administrators  &c.  of  Dodd,  at  the 
instance  and  request  of  William  Peck  and  Elijah  C.  Pierson,  to 
induce  and  as  a  consideration  to  the  said  administrators  to  make 
and  deliver  the  release  to  John  Peck ;  John  Peck  being  then  the 
owner  of  the  part  released  to  him,  and  the  said  William  Peck 
and  Elijah  C.  Pierson  being  then  the  owners  of  the  residue  of 
the  mortgaged  premises.  That  the  making  and  delivering  of  the 
said  agreement  was  the  only  inducement  or  consideration  for  the 
execution  and  delivery  of  the  said  deed  of  release ;  that  the  said 
agreement  and  deed  of  release  were  made,  executed  and  deliver- 
ed, respectively,  on  or  about  the  day  they  bear  date,  in  good  faith 
and  for  the  consideration  aforesaid,  and  with  the  full  purpose 
and  expectation  of  all  the  parties  thereto,  as  declared  by  them 
at  the  time,  to  give  priority  to  the  mortgage  of  the  sidd  adminis- 
trators over  that  of  the  said  Samuel  Condit. 

John  Q.  Jones^  swQm  for  the  complainants,  says,  he  was  cash- 
ielr  of  the  New  York  Chemical  Maaufactaring  Company  daring 
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tiie  whole  month  of  September,  1842,  and  for  some  years  pre- 
vious ;  that  the  said  company  took  the  said  note  and  mortgage, 
(the  note  and  mortgage  to  Condit,)  for  a  full  and  valuable  con- 
sideration, as  cash ;  they  were  taken  by  order  of  the  Board  of 
Directors  of  the  said  company ;  the  whole  6f  the  negotiation  and 
the  purchase  of  assignment  of  said  note  and  mortgage  was  made 
by  him,  the  deponent,  in  behalf  of  the  said  company.  That 
prior  to  and  at  the  time  of  making  the  agreement  for  the  pur- 
chase of  said  note  and  mortgage,  it  was  represented  to  him,  as 
cashier  for  the  complainants,  that  the  said  mortgage  was  the  first 
incumbrance  on  the  property  described  in  it.  He  so  represented 
it  to  the  board  of  directors,  and  the  board  took  it  on  that  under- 
standing. That  the  complainants  would  not  have  taken  this 
mortgage  but  for  the  representations  made  to  them  that  it  was 
the  first  incumbrance.  That  the  complainants  first  heard  of  the 
secret  agreement  made  by  Samuel  Condit  to  give  priority  to  the 
Dodd  mortgage  after  the  filing  of  the  bill  in  thfti  cause. 

A.  S.  Pennington^  for  the  complainants.  He  cited  6  Coweti 
147 ;  John.  CA.  Rep.  441,  479 ;  1  P.  Wms.  497 ;  1  Eq.  Cos. 
Ah.  321 ;  2  Vern.  726 ;  6  Ves.  192 ;  13  lb.  132 ;  3  Russel  1; 
2  Simons  75 ;  2  Vent.  337 ;  2  Dessau.  519 ;  1  Dow's  Rep.  50; 
Pow.  on  Mort.  295 ;  Talbot  187  ;  1  Atk.  571 ;  6  Hdst.  116 ; 
2  Pick.  184 ;  4  Taunton  683 ;  6  Cranch  133 ;  1  Sumner^s  Rep. 
509 ;  2  Wash.  Rep.  233,  255 ;  1  Munf.  Rep.  533 ;  8  Cowen 
260 ;  Saxton,  461 ;  Story's  Com.  on  Eq.  372,  7,  9 ;  1  Foubl. 
Eq.  206,  266 ;  19  East.  66,  71. 

A.  C.  M.  Pennington^  for  the  defendants.  He  cited  2  Sto^ 
ry's  Eq.  362 ;  3  Meriv.  86 ;  2  Vern.  692,  764 ;  1  Ves.  122 ; 
1  Ves.  Jr.  247 ;  4  J6.  7  12 ;  1  Harr.  fy  John.  320 ;  3  Monroe 
432  r  1  Dallas  23;  2  Murphy's  Rep.  30;  1  Page  319;  12 
Wheat.  605 ;  6  Cond.  U.  S.  Rep.  662 ;  3  lb.  554 ;  1  Wheat. 
233 ;  9  Cowen  409 ;  5  iJ.  353 ;  2  Yeates  23 ;  2  John.  fiep. 
595 ;  1  Pen.  Rep.  23 ;  6  Hdst.  116. 

The  Chakcellor.    On  the  18th  March,  1830,  Aaron  Peck 
gave  his  note,  of  that  date,  to  Samuel  Condit,  for  $1500  paya- 
ble on  demand,  with  interest ;  and,  to  secure  the  payment  of  it^ 
executed  and  delivered  to  Samuel  Condit  a  mortgage,  of  thl9 
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same  date,  on  a  tract  of  land  in  Orange.  On  the  1st  May^ 
1*630,  A.  Peck  executed  and  delivered  to  Samuel  M.  Dodd  a 
mortgage  to  secure  the  payment  of  a  note  given  by  Peck  to 
Dodd,  for  $2400,  payable  to  Peck  or  order,  on  demand,  with 
interest.  This  second  mortgage  covered  the  tract  contained  iu 
the  first  mortgage  and  another  tract  of  land.  On  the  15th  Feb- 
ruary, 1831,  A.  Peck  conveyed  both  tracts  to  William  Peck  and 
Elijah  C.  Pierson ;  and  it  would  seem  that  William  Peck  and 
Elijah  C.  Pierson  afterwards  conveyed  to  John  Peck  the  second 
tract  mortgaged  to  Dodd,  and  which  was  not  mortgaged  to  Con- 
dit.  Samuel  M.  Dodd  died  in  October,  1831,  and  administra- 
tion of  his  personal  estate  was  granted  to  Caleb  Baldwin  and 
Jemima  Dodd.  On  the  26th  August,  1836,  the  administrators 
of  Samuel  Dodd  released  the  lot  secondly  described  in  their 
mortgage  from  the  operation  and  lien  of  their  mortgage.  The 
answer  of  the  administrators  says,  that  the  release  was  made  to 
the  owners  thereof  according  to  law ;  and  that  the  release  was 
made  with  the  knowledge,  approbation  and  consent  of  A.  Peck 
and  of  Samuel  M.  Condit.  Afterwards,  on  the  said  26th  August, 
1836,  (in  the  language  substantially  of  the  answer,)  the  said 
Samuel  Condit  made  and  entered  into  an  agreement  in  writing 
under  his  own  hand  and  seal  to  and  with  the  defendants,  of  the 
date  last  mentioned,  whereby  he  stipulated  and  agreed,  for  the 
considerations  therein  expressed  and  referred  to,  to  and  with  the 
defendants,  (the  administrators  ,)  that  the  said  Dodd  mortgage 
should  be  considered  and  held  as  the  first  lien  on  the  lot  descri- 
bed in  the  mortgage  to  Condit,  notwithstanding  the  prior  date 
and  execution  of  his,  Condit's  mortgage.  The  answer  says,  that 
this  agreement  was  made  and  entered  into  by  Condit  with  a  full 
knowledge  that  the  said  defendants  had  made  the  said  release, 
and  with  the  full  knowledge  and  approbation  of  the  said  A.  Peck, 
William  Peck  and  Elijah  C.  Pierson.  The  agreement  states 
the  two  mortgages,  and  that  he,  Condit,  had  agreed,  for  certain 
good  causes  and  considerations,  to  g^ve  priority  to  the  Dodd 
mortgage ;  and  then,  in  consideration  of  the  premises  and  of  $1, 
to  him  paid,  consents,  covenants  and  agrees  to  and  with  the  said 
administrators  of  Samuel  M.  Dodd,  deceased,  that  the  Dodd 
mortgage  shall  be  considered  and  held  to  be  the  prior  lien.    In 
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April,  1840,  a  judgment  for  $1114,  94,  and  in  October,  1840, 
another  judgment  for  {2500  Mrere  recovered  by  John  Taylor,  both 
against  A.  Peck,  C.  R.  Akers,  Elijah  C.  Pierson,  Samuel  Con- 
dit  and  William  Peck.     On  the  20th  October,  1840,  Jonas  Smith 
recovered  a  judgment  against  A.  Peck,  William  Peck,  Lewis 
Dodd  and  Samuel  Condit,  survivors  of  Samuel  M.  Dodd,  for 
$794  53 ;  and  other  judgments  for  large  amounts  were  recover- 
ed, in  1841,  against  the  said  Peck,  Pierson  and  Condit.    In 
February,  1842,  Jonas  Smith  recovered  another  judgment  against 
A.  Peck,  William  Peck,  and  Lewis  Dodd,  deceased,  for  $761  88 ; 
and  on  the  same  day,  John  Taylor  recovered  a  judgment  against 
A.  Peck,  C.  R.  Akers,  Elijah  C.  Pierson,  Samuel  Condit  and 
William  Peck,  for  $1976  64 ;  and  on  the  10th  May,  1842,  Isaac 
Baldwin  recovered  a  judgment  against  William  Peck,  Elijah  C. 
Pierson  and  Samuel  Condit,  for  $1652  19.     Oh  the  20th  Sep- 
tember, 1842,  Samuel  Condit,  by  an  assignment  endorsed  on  the 
said  Mortgage  given  by  A.  Peck  to  him,  stating  his  assignment 
to  have  been  made  for  a  valuable  consideration  to  him  paid  by 
the  complainants,  assigned  his  said  mortgage  to  the  complainants 
and  the  note  referred  to  therein.     On  the  15th  February,  1843, 
the  complainants,  as  assignees  of  the  Condit  mortgage,  filed  their 
bill  for  the  foreclosure  of  that  mortgage  and  the  sale  of  the  pre- 
mises under  it,  as  the  prior  incumbrance,  making  the  administra- 
tors of  Samuel  M.  Dodd  parties  defendants  as  subsequent  mort- 
gagees.    These  defendants  set  up  the  agreement  of  Conc^lit  be- 
fore stated,  that  the  Dodd  mortgage  should  be  considered  the 
prior  incumbrance. 

There  can  be  no  doubt  that  if  Condit  had  not  assigned  his* 
mortgage,  but  had  himself  filed  the  bill  for  foreclosure,  the 
court  would  have  given  effect  to  his  agreement  under  seal,  if  pro- 
duced by  the  administrators  of  Dodd,  that  the  Dodd  mortgage 
should  be  considered  and  held  to  be  the  first  lien ;  whether  that 
agreement  was  considered  as  only  a  covenant  or  as  something 
more.  Nor  can  there  be  any  doubt  that  the  assignee  of  a  bond 
and  mortgage  takes  them  subject  to  all  equities  existing  in  favor 
of  the  mortgagor  against  the  mortgage.  But  the  question  invol- 
ved in  this  case  is  whether,  when  there  are  two  mortgagees,  ond 

}/Mt  aad  the  otJier  9ulK9eqnczit,  aad  the  8ub8e<iueixt  mort^Sigeo 
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takes  from  the  prior  mortgagee  a  writing  under  seal  that 
the  subsequent  mortgage  shall  be  considered  and  held  to  be  the 
prior  incumbrance,  but  no  change  is  made  in  the  regbtry  of  the 
mortgages,  and  the  mortgagee  whose  mortgage  is  prior  in  date 
and  registry  afterwards  assigns  his  mortgage  to  a  bona  fide  as- 
signee without  notice  of  the  agreement  between  the  two  mortga- 
gees, the  subsequent  mortgage  is  to  be  considered  the  prior  in- 
cumbrance as  against  such  assignee.  This  is  the  statement  of 
the  question  on  the  supposition  that  the  subsequent  mortgagee 
setting  up  the  agreement  and  the  assignee  of  the  mortgage  first 
in  execution  and  registry  are  both  innocent.  On  this  question, 
I  am  strongly  inclined  to  the  opinion'that  the  bona  fide  assignee 
of  the  mortgage  first  in  execution  and  registry,  without  notice  of 
the  agreement  between  the  mortgagees,  has  the  better  equity ; 
and  that  the  mortgage  so  assigned  to  him  should  be  decreed  to 
be,  in  his  hands,  the  first  incumbrance ;  and  that  the  subsequent 
mortgagee  should  be  left  to  his  action  against  the  first  mortga- 
gee for  a  breach  of  covenant.  If  such  an  agreement  should  be 
held  to  be  equivalent  to  the  actually  putting  the  second  mort- 
gage first,  notwithstanding  the  registry  to  the  contrary,  then  the 
second  mortgagee,  by  procuring  such  an  agreement  and  permit- 
ting the  registry  to  remain  unchanged,  puts  it  in  the  power  of  the 
first  mortgagee,  and  is  active  in  so  putting  it  in  his  power,  to  in- 
flict a  loss  on  an  innocent  assignee  of  the  first  mortgage.  No  dili- 
gence on  the  part  of  any  one  about  to  take  an  assignment  of  the  ix&t 
mortgage  would  protect  him,  or  apprise  him  of  danger.  If  he  goes 
to  the  mortgagor  to  inquire  of  him  if  he  has  any  equities  against 
the  mortgage,  be  is  answered  No,  and  that  the  money  is  all  due. 
If  he  goes  to  the  records,  he  finds  that  the  mortgage  he  is  about 
to  take  is  the  first  incumbrance.  These  are  the  only  sources  of 
inquiry  to  which  he  can  apply.  The  information  he  receives  is 
satisfactory,  and  he  takes  the  mortgage.  When  he  comes  to 
foreclose  his  mortgage,  if  the  second  mortgagee  produces  an  a- 
greement  between  him  and  the  first,  that  the  second  mortgage 
fihall  be  considered  and  held  to  be  the  first,  I  think  the  assignee 
could  truly  and  justly  answer  that  that  did  not  make  it  the  first ; 
that  the  first  mortgagee  still  kept  it  in  its  place  as  the  first,  in 
breach  of  his  agreement,  and  that  he,  the  second  mortgagee. 
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must  resort  to  his  remedy  on  the  agreement.     Indeed,  I  do  not 
see  that,  unless  there  be  a  change  in  the  registry,  there  could 
he  any  thing  but  a  coyenant  between  the  two  mortgagees.     The 
recording  of  such  an  agreement  would  not  have  the  effect  of  put- 
ting the  second  mortgage  first  as  against  third  persons.     What 
could  lead  a  third  person,  searching  for  mortgages  against  a 
mortgs^r  and  the  priorities  of  them,  to  look  for  an  agreement 
between  the  mortgagees  inverting  the  order  of  registry.     There 
has  been  no  effort  on  the  part  of  the  defendants  to  question  the 
bona  fides  of  the  assignment  to  the  complainants,  or  their  want 
of  notice.     It  seems,  on  the  contrary,  to  be  admitted  by  the  an- 
swer.    Under  these  circumstances,  and  supposing  the  defend- 
ants to  be  equally  innocent  in  other  respects,  the  loss,  I  think, 
should  fall,  (if  any  is  to  be  sustained,)  on  the  defendants,  the 
second  mortgagees.     They  should  be  left  to  their  remedy  on  the 
covenant.     On  principle,  the  case  seems  to  me  to  be  with  the 
complainants ;  and  several  adjudged  cases  referred  to  on  the 
argument  sustain  the  principle.     In  Murray  and  others  againsf 
Lylhum  and  others^  decided  by  Chancellor  Kent,  2  John.  Ch. 
Rep.  441,  one  Winter  held  certain  lands  in  trust.     The  cestui 
que  trust  filed  a  bill  against  Winters,  the  trustee,  charging  him 
with  a  breach  of  trust ;  and  obtained  an  injunction  restraining 
him  from  acting  as  trustee,  and  from  selling  any  of  the  trust  es- 
tate or  assigning  any  securities.     Winter,  notwithstanding,  sold 
part  of  the  trust  estate  to  Sprague,  and  took  his  bond  and  mort- 
gage for  the  purchase  money,  and  afterwards  assigned  Sprague's 
bond  and  mortgage  to  Lylbum.     The  question  was  whether  Lyl- 
bum,  the  assignee,  was  accountable  to  the  cestui  que  trust  for 
ihe  bond  and  mortgage,  as  Winter,  the  assignor,  would  have 
been  had  he  kept  it.     No  doubt  the  bond  and  mortgage  in  the 
hands  of  the  assignee,  Lylbum,  were  subject  to  any  equities  ex- 
isting in  favor  of  Sprague,  the  mortgagor,  against  Winter,  the 
mortgagee  and  assignor.     But  the  bond  and  mortgage  in  Win- 
ter's hands  were  subject  to  another  equity ;  not  an  equity  of  the 
mortgagor,  but  an  equity  of  a  third  person,  the  cestui  que  trusty 
who  could  have  subjected  them,  in  Winter's  hands,  to  the  trust ; 
as,  in  tlie  case  before  us,  the  administrators  of  Dodd  might,  by 
virtue  of  the  agreement,  have  postponed  Condit's  mortgage  to 
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diem,  if  it  had  remained  in  Condit's  hands.  The  question  was, 
whether  the  bond  and  mortgage,  in  the  assignee's  hands,  was  sub- 
ject to  such  an  equity  of  a  third  person,  not  a  party  to  them,  be- 
cause they  were  subject  to  it  in  the  hands  of  the  assignor.  The 
Chancellor  said,  that  the  rule  that  the  assignee  of  a  chose  in  ac- 
tion takes  it  subject  to  the  same  equity  it  was  subject  to  in  the 
hands  of  the  assignor  is  generally  understood  to  mean  the  equity 
residing  in  the  obligor  or  debtor,  and  not  an  equity  residing  in 
flome  third  person  against  the  assignor.  That  one  about  pur- 
chasing a  bond  from  the  obligee  can  always  go  to  the  obligor  and 
ascertain  what  claims  he  may  have  against  the  bond ;  but 
that  he  may  not  be  able,  with  the  utmost  diligence,  to  ascer- 
tain the  latent  equity  of  some  third  person  against  the  ob- 
ligee ;  that  he  has  no  object  to  which  he  can  direct  his  enquiries ; 
and  that,  for  this  reason,  the  claim  of  the  assignee  without  no- 
tice was  preferred  in  the  late  case  of  Redfem  v.  Ferrier^  1  Dotr, 
50,  to  that  of  a  third  party  setting  up  a  secret  equity  against 
the  assignor ;  thus  sanctioning  the  decision  in  Dotr,  in  which  Lard 
'  Eldon  said  that  if  it  was  not  to  be  so  no  assignments  could  ever 
be  taken  with  safety.  The  case  we  have  in  hand  is  much  strong- 
er in  favor  of  the  bona  fide  assignee  than  the  case  put  by  Chan- 
cellor  Kent.  The  holders  of  the  Dodd  mortgage  are  chargeable 
with  permitting  the  registry  to  remain  imaltered  to  mislead  an 
innocent  person ;  and  besides,  they  have  a  covenant  from  the 
other  mortgagee  which  was  broken  by  his  assignment,  if  the  as- 
fiignmcnt  is  good  and  the  mortgage  first  in  execution  and  registry 
is  entitled  to  preference.  In  Moore  v.  Holcombe^  3  Leigf{  597, 
Holcombe  sold  land  to  Moore,  and  took  no  security  for  the  pur- 
chase money.  Moore  then  sold  the  land  to  F.  and  took  his 
bond  for  the  purchase  money ;  then  assigned  the  bond  to  a  bona 
fide  assignee  having  no  notice  of  Holcombe's  claim  to  a  lien  on 
<ihe  land  for  the  purchase  money  due  from  Moore  to  him.  It 
^as  held  that  though  the  bond,  in  the  hands  of  Moore,  the  as- 
ffidgnor,  might  have  been  subject  to  Holcombe's  equity,  yet  that 
Holcombe  could  not  assert  his  equity  against  Moore's  assignee 
>of  the  bond ;  that  though  a  bond  in  the  hands  of  an  assignee  is 
subject  to  any  equity  of  the  obligor,  it  is  not  subject  to  any  equi- 
ty of  a  third  person  not  party  to  the  bond  of  which  he  had  no 
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noiioe.  The  esse  of  Dearie  y.  Hall^  8  Russell  1,  is  authority  for 
the  oomplainaiits  in  this  case.  One  having  a  beneficial  interest 
in  money  in  the  hands  of  tnistees  assigns  it  to  A.,  but  no  no- 
tice of  the  assignment  is  given  to  the  tnistees ;  he  afterwards 
proposes  to  sell  the  same  interest  to  B. ;  B.  inquires  of  the  trus- 
tees as  to  the  nature  of  the  title  and  the  amount  of  the  interest, 
and  receiving  no  intimation  of  any  prior  incumbrance,  completes 
the  xmrchase  and  gives  the  trustees  notice.  It  was  held,  and  I 
think  rightly,  that  B.  had  a  better  equity  than  A. 

For  myself,  I  should  be  satisfied  to  let  the  result  to  which  J 
have  come  in  this  cause  rest  on  the  ground  on  which,  thus  far,  I 
have  put  it.  But,  perhaps,  it  is  the  duty  towards  the  parties,  of 
%  court  whose  decisions  are  subject  to  the  review  of  a  higher 
tribunal,  to  state  every  view  that  occurs  to  it  which  may  have  an 
influence  on  the  decision  of  the  cause,  one  way  or  the  other. 
This  is  a  case  which,  in  view  of  the  facts  as  they  are  claimed  to 
•exist  on  the  part 'of  the  defence,  may  be  said  to  be  of  a  v^ry  ex- 
traordinary character ;  so  much  so  as  to  impress  the  idea  that 
the  defence  should  be  examined  with  care.  The  view  to  which 
I  have  alluded  as  bemg  proper  to  be  suggested  respects  the 
answer  of  the  defendants.  It  appears  to  me  there  is  an  evident 
halting  in  it  as  to  several  important  matters.  They  say  that,  on 
the  26th  August,  1836,  they  released  the  lot  secondly  described 
in  their  mortgage,  to  the  owners  thereof  according  to  law,  from 
the  operation  and  lien  of  their  mortgage;  and  that  the  said  re- 
lease was  made  with  the  knowledge,  approbation  and  consent  of 
A.  Peck  and  of  Samuel  Condit.  That  afterwards,  on  the  said 
26th  August,  1836,  Condit  made  and  entered  into  an  agreement 
in  writing,  under  his  hand  and  seal,  to  and  with  the  defendants, 
-dated  the  day  and  year  last  aforesaid,  whereby  he  stipulated  and 
agreed,  for  the  considerations  therein  named  and  referred  to,  to 
and  with  these  defendants,  that  the  said  Dodd  mortgage  should 
be  considered  and  held  as  the  first  lien  on  the  land  described  in 
tiie  mortgage  to  Condit,  as  by  the  said  agreement,  now  in  the  po- 
session  of  these  defendants,  will  appear.  That  the  said  agree- 
ment was  made  and  entered  into  by  Condit  with  a  full  knowledge 
that  these  defendants  had  made  the  said  release.  In  a  subse- 
^^leiit  part  of  the  answer  tiiey  say,  that  the  said  agreement  was 
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made  and  entered  into  by  and  between  the  said  Samuel  Condit 
and  these  defendants,  with  the  full  knowledge,  consent  and  ap- 
probation  of  the  said  A.  Peck,  William  Peck  and  Elijah  C. 
Pierson,  at  the  time  of  the  making  thereof* 

On  looking  at  the  writing  called  the  agreement  of  Condit,  we 
find  it  makes  no  reference  whatever  to  the  release  given  by  these 
defendants.  It  states  the  two  mortgages,  and  that  he,  Condit, 
has  agreed,  for  certain  good  causes  and  consederations,  to  give 
priority  in  payment  to  the  Dodd  mortgage ;  and  then  declares, 
that  in  consideration  of  the  premises  and  of  $1,  to  him  paid, 
(without  saying  by  whom,)  he  has  thereby  consented,  covenanted 
and  agreed  to  and  with  the  said  administrators  of  Dodd,  that 
the  Dodd  mortgage  shall  be  considered  and  held  as  the  prior  lien 
on  &c.  This  writing  is  signed  by  Dodd  only.  The  release  ex- 
ecuted by  these  defendants  recites  that  A.  Peck,  on  the  1st  May^ 
1880,  had  executed  and  delivered  to  Samuel  M.  Dodd  a  bond 
and  Mortgage  for  $2400  and  interest  on  certain  premises  in  Or-» 
ange,  one  of  which  is  a  lot  &c ;  (describing  the  second  lot  men- 
tioned in  that  mortgage ;)  and  then  declares  that  they,  for  a  good 
and  valuable  consideration,  and  of  $1  to  them  paid  ^^by  John  Peck 
the  present  owner  of  the  said  lot,"  release  the  same  from  the 
operation  of  the  said  mortgage.  The  two  instruments  are  sepa- 
rate and  distinct  from  each  other,  neither  having  any  reference 
to  the  other.  Now,  as  to  the  character  of  the  answer,  it  is  to 
be  remarked,  first,  that  it  does  not  allege  that  there  was  any  con- 
nexion between  the  two  writings,  or  that  one  was  executed  in 
consideration  of  the  other.  It  is,  indeed,  inconceivable  how  are- 
lease  by  the  holders  of  the  Dodd  mortgage,  to  John  Peck,  of  a 
lot  covered  by  that,  the  subsequent  mortgage,  which  the  Condit 
prior  mortgage  did  not  cover,  could  be  a  consideration  for  Con- 
dit's  giving  priority  to  the  subsequent  mortgage  over  his,  on  the 
only  lot  his  mortgage  covered,  the  only  security  he  had.  There 
is  something  in  that  which  ordinary  men,  dealing  upon  ordinary 
principles  and  motives,  can  not  understand.  But  Condit 's  agree- 
ing and  covenanting,  that  the  subsequent  mortgage  should  be 
considered  and  held  as  the  prior  incumbrance  on  the  lot  covered 
by  the  first  mortgage,  might  be  an  inducement  or  consideration 
for  the  holders  of  the  subsequent  mortgage  to  release  from  its 


1846*]  N.  T.  CHEM.  MAN.  CO.  t^.  PECK,  tt  ol.  49 

operation  the  lot  covered  by  it  which  was  not  covered  by  the  first 
mortgage.  But,  if  that  agreement  was  the  consideration  of  the 
release,  it  is  extraordinary  that  it  was  not  stated  in  the  release ; 
and  still  more  extraordinary  that  it  was  not  so  stated  in  the  an- 
swer to  be  sworn  to  by  these  defendants. 

Again,  the  answer  does  not  state  that  these  defendants  were, 
or  that  either  of  them  was  present  when  Condit  ^%ade  and  en- 
tered into''  the  agreement,  (to  use  the  language  of  the  answer,) 
nor  that  there  had  been  any  previous  negotiation  between  Con- 
dit and  them,  or  either  of  them,  in  reference  to  the  subject  mat- 
ter of  the  release  and  agreement,  or  either  of  them.  If  the 
two  were  connected,  and  the  release  was  given  by  these  defend- 
ants in  consideration  of  Condit's  writing,  called  the  agreement, 
the  counsel  for  these  defendants  would  certainly  have  obtained 
that  information  from  the  defendants  :  he  could  not  have  failed 
to  make  the  inquiry.  And,  if  he  was  so  informed,  it  is  not 
conceivable  that  the  astute  draftsman  of  their  answer  could  have 
put  the  answer  in  the  shape  he  has  given  it. 

Again,  it  is  not  alleged  in  the  answer  that  the  writing  called 
Condit's  agreement  was  delivered  to  these  defendants.  A  slight 
reading  of  the  answer  might  make  the  impression  that  it  was  de- 
livered to  the  defendants.  The  making  the  agreement,  or  wri- 
ting called  an  agreement,  is  spoken  of  in  several  different  places 
in  the  answer ;  but  in  each  of  them  there  is  an  absence  of  the 
allegation  of  delivery,  a  circumstance  which  we  have  not  a 
right  to  overlook.  In  each  of  the  different  places  the  allegation 
is,  that  Condit  made  and  entered  into  an  agreement  to  and  with 
these  defendants.  This  seems  to  be  going  far  for  the  defendants 
to  swear  to,  if  they  were  not  present  at  the  time  the  writing  was 
made,  and  it  was  not  delivered  to  them ;  for  an  agreement  in  its 
proper  legal  sense  requires  the  mind  and  assent  of  two  persons. 
A  reference  to  the  language  of  the  answer  and  of  the  writing 
itself  will  show  on  what  ground  the  language  of  the  answer  was 
adopted.  The  answer  says,  that  he,  Condit,  made  and  entered 
into  an  agreement  in  writing,  under  his  hand  and  seal,  to  and 
with  the  defendants.  By  turning  to  the  writing  we  find  that  the 
answer  uses  the  language  and  form  of  expression  of  the  writing. 
The  writing  says.  Be  it  known  &c.,  that  I  have  consented,  cov- 
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enanted  and  agreed  to  and  with  C.  and  J.  Baldwin  and  J.  Dodd 
administrators,  &c.  The  answer  says,  he^  Condit,  made  and  en- 
tered into  an  agreement  to  and  with  &c. ;  and  in  tliis  form  the 
defendants  swear  to  the  answer.  We  are  not  at  liberty  to  say, 
under  these  circomstances,  that  the  defendants  intended  to  say, 
or  that  the  draftsman  supposed  they  would  be  understood  as  say- 
ing, by  the  language  adopted,  either  that  the  defendants  were 
present  when  the  writing  was  made,  or  had  ever  made  any  nego- 
tiation or  arrangement  for  such  a  writing,  or  that  that  writing 
was  delivered  to  them.  Indeed  if  they  had,  and  the  writing  had 
been  delivered  to  them,  it  is  hardly  supposable  that  they,  having 
executed  a  release  of  the  other  lot,  would  have  been  satisfied  to 
let  the  registry  remain  as  it  was.  If  the  writing  was  delivered 
to  them,  and  they  were  satisfied  to  let  the  registry  remain  as  it 
was,  they  must  be  considered  as  relying  on  the  covenant  of  Con- 
dit.  But  the  only  thing  like  an  allegation  of  delivery  in  the 
whole  answer  is  the  allegation  that  the  writing  ^^is  now,"  that  is 
at  the  time  of  making  the  answer,  in  the  possession  of  these  de- 
fendants. 

But  I  am  glad  that  I  have  been  able  to  decide  the  cause  very 
satisfactorily  to  my  own  mind,  by  the  application  of  a  just  and 
equitable  general  principle ;  and  have  not  been  obliged  to  put 
the  decision  of  a  case  so  unexampled  in  some  of  its  features  on 
the  defects  in  the  answer  on  which  I  have  felt  it  my  duty  to  make 
the  foregoing  comments. 

I  am  of  opinion  that  the  complainants'  mortgage  is  entitled  to 
preference. 

Decree  accordingly. 
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Lewis  F.  R.  Gregory  v.  Richard  Stillwell  and  Peter  P. 

Brown. 

BQl  tot  ipedfic  psrlbnuanoe,  and  iojonction  themipoo.  ExteoMon  of  time  ftv  making 
paynenti.   InjandkMi  diaolvad  on  amwer. 

kM  a  geneial  ndt,  an  injanction  will  not  be  dinoWed  witboat  the  anewer  of  the  defend- 
not  on  whom  the  ^rvvmiNfli  of  the  bill  rests.  But  if  the  answering  defendant  is  able 
horn  his  own  connection  with  the  sobject  matter  and  consequent  knowledge,  to  lay 
the  fects  befiue  the  eoort  which  shew  that  the  complainant  has  no  equity,  the  injonc- 
lioD  may  be  dissolTed  withont  the  answer  of  soch  other  defendant 

The  bill,  ezliibited  by  Lewis  F.  R.  Gregory,  June  8, 1846, 
states  that  Ebenezer  B.  Gregory,  by  two  deeds,  one  dated 
September  27, 1839,  and  the  other  dated  November  6,  1889, 
sold  and  oonyeyed  to  the  complainant  several  tracts  of  land  in 
fte  township  of  Jefferson,  county  of  Morris ;  and  the  township  of 
West  Milford,  coimty  of  Passaic ;  three  of  which  are  described 
in  the  bill,  one  situated  at  New  Foimdland  in  the  township  of 
West  Milford,  county  of  Passaic,  and  the  other  two  situated  at 
New  Foundland,  and  each  partly  in  Morris  and  partly  in  Passa- 
ic county ;  and  that,  by  virtue  of  the  said  conveyances,  the  com- 
plainant entered  into  and  possessed  the  said  lands  and  premises. 
That  there  is  on  the  premises  a  valuable  forge  and  iron  works  in 
full  operation.  That  on  the  12th  November,  1839,  Richard 
Stillwell  recovered  a  judgment,  in  the  Supreme  Court  of  this 
State,  against  the  said  Ebenezer  B.  Gregory,  for  $350  88  dam- 
ages and  $33  26  costs,  and  that,  thereupon,  a  fi.  fa.  was  issued 
to  the  sheriff  of  Passaic,  under  which  the  said  lands  were  sold 
and  bought  by  Stillwell,  on  the  25th  August,  1840,  for  $10,  and 
a  deed  therefor  made  accordingly,  by  the  sheriff  to  Stillwell. 
That  Stillwell,  by  virtue^  of  the  said  deed;  claimed  to  have  title 
to  all  the  said  tracts,  as  well  the  part  thereof  situated  in  Morris, 
as  the  part  thereof  situated  in  Passaic.  That  the  complainant, 
for  the  purpose  of  quieting  the  said  claim  of  Stillwell,  and  of 
procuring  a  complete  and  proper  title  for  the  said  premises,  pro- 
posed to  Stillwell  to  buy  of  him  all  his  right  and  title  thereto ; 
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and  that  it  was  therefore  agreed  between  Stillwell  and  the  com- 
plainant, that  Stillwell  would  sell  and  convey  to  the  complainant 
all  his  right  to  the  said  lands,  when  the  complainant  should  pay 
him  the  amount  of  his  said  judgment  against  E.  B.  Gregory,  and 
the  costs  and  sheri£f's  fees  thereon,  and  the  amount  due  on  a  note 
which  Stillwell  then  held  against  E.  B.  Gregory,  for  $325,  da- 
ted December  21,  1838,  with  the  interest  thereon.  That  Still- 
well was  about  entering  into  an  article  of  agreement  with  the 
complainant  accordingly,  when  Peter  P.  Brown  proposed  to  Still- 
well to  make  a  lease  of  the  premises  to  the  complainant  for  a 
oertain  rent,  and  to  insert  therein  a  clause  for  the  sale  and  con- 
veyanoe  of  the  premises  to  the  complainant  on  the  terms  afore- 
aaid.  That  Stillwell,  on  such  suggestion,  preferred  that  form 
of  agreement ;  and  that  the  complainant  being  told  it  was,  in  ef- 
fect, the  same  thing  as  an  ordinary  article  of  agreement  for  sale, 
assented  to  it.  That  thereupon,  an  agreement  in  writing  be- 
tween Stillwell  and  the  complainant  was  executed,  to  the  tenor 
and  effect  following :  (setting  out  the  agreement.)  It  is  dated 
September  2, 1840,  and  witnesseth,  that  Stillwell  agrees  to  lease 
to  the  complainant  for  one  year,  the  Carthage  forge  in  Passaic, 
together  with  one  lot  of  10  acres,  one  lot  of  10  1-2  acres  and  one 
lot  of  6  or  7  acres  situated  in  Passaic  and  Morris  counties,  (be- 
ing the  lots  described  in  the  bill,)  together  with  all  the  interest 
said  Stillwell  has  in  said  lands  and  forge  in  and  about  said  Car- 
thage forge ;  and  that  the  complainant  agrees  to  pay  therefor  to 
Stillwell,  $102  50,  the  receipt  whereof  is  acknowledged  in  the 
agreement ;  and  Stillwell  further  agrees  with  the  complainant, 
that  he  will  sell  and  convey  to  the  complainant  all  the  right,  prop- 
erty, claim  and  demand  that  he  then  had  or  might  thereafter 
have  to  any  lands  that  were  then  in  the  possession  of  Gregory, 
the  complainant,  when  said  Gregory  paid  him  the  amount  of  his 
judgment  against  E.  B.  Gregory,  and  a  note  for  $325  which  he 
held  against  £.  B.  Gregory ;  and  Stillwell  agrees  that  the  $102 
60  then  paid  as  rent,  and  $51  paid  by  the  complainant  to  the 
sheriff  of  Passaic,  be  counted  and  allowed  as  so  much  paid  on 
the  said  judgment ;  and  the  ballance  due  on  the  said  judgment 
the  complainant  agreed  to  pay  in  four  months  from  the  date  of 
the  article ;  and  the  said  note  and  the  interest  thereon  he  agreed 
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to  pay  in  June,  1841.     And  Gregory  agreed,  that  if  default  was 
made  in  the  said  payments,  he  would  deliver  up  to  Stillwell  the 
possession  of  the  forge  and  premises,  pond  and  pondage.    And 
Stillwell  further  agreed  to  contest  the  suit  in  chancery  then  com* 
menced  by  A.  Bell,  and,  if  possible,  prevent  Bell  from  foreclo* 
sing  on  said  forge  lots ;  and  if  it  was  necessary  for  Stillwell  to 
answer  Bell's  bill,   Gregory  agreed  to  be  at  the  expense  of 
the  answer.     The  bill  states  that  the  said  article  is  now,  as 
the  complainant  is  informed  and  believes,  in  the  custody  of  said 
P.  P.  Brown.     That  at  the  time  of  executing  the  said  agreement, 
ho,  the  complainant,  paid  to  Stillwell  the  said  $102  40,  and  to 
the  said  sheriff  the  said  $51.    That  just  before  the  next  pay- 
ment became  due  on  the  said  agreement,  it  was  represented  to 
Stillwell,  at  the  request  and  on  the  behalf  of  the  complainant 
that  the  complainant  could  not,  without  great  difficulty,  make 
the  said  payment  by  the  time  it  would  bacome  due ;  and  that 
Stillwell  replied,  as  the  complainant  is  informed  and  believes 
and  charges,  that  it  was  of  no  consequence  that  the  payment 
should  be  made  when  due ;  that  he  did  not  need  the  money ;  and 
that  any  other  time  would  answer  his  purpose  quite  as  well ;  and 
that  the  complainant  could  have  his  own  time  for  payment,  or 
words  to  that  effect.     That  the  complainant,  relying  on  such  ex- 
tension of  time  for  making  the  said  payment,  did  not  prepare  to 
meet  the  same  when  due.     That  afterwards,  on  or  about  June 
1, 1841,  and  before  the  last  payment  became  due,  Stillwell  was 
applied  to,  on  behalf  of  the  complainant,  in  relation  to  the  con- 
veyance of  the  premises  to  the  complainant,  pursuant  to  the  said 
agreement;  and  that  Stillwell  then  said  that  the  complainant 
had  not  complied  with  the  agreement,  and  that  he,  Stillwell, 
would  not  fulfil  it  on  his  part ;  that  he  had  had  trouble  enough 
about  it  and  would  have  nothing  more  to  do  with  it,  or  words  to 
that  effect.    That  it  was  then,  on  the  behalf  of  the  complainant, 
represented  to  Stillwell  that  the  complainant  was  informed  that 
he,  Stillwell,  had  conveyed  or  agreed  to  convey  his  interest  in 
the  premises  to  the  said  Brown ;  and  that  Stillwell,  as  the  com- 
plainant is  informed  and  believes,  denied  it.    That  Brown,  on 
being  inqiiired  of  on  behalf  of  the  complainant,  also  denied  that 
Stillwell  had  agreed  to  convey  his  right  in  the  premises  to  him^ 
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Brown.  That  at  the  time  of  the  execution  of  the  said  agree- 
ment Brown  was  present  and  advised  Stillwell  about  it ;  and  that 
after  the  agreement  was  executed  Brown  took  the  charge  and 
custody  of  it,  and  had  full  notice  and  knowledge  of  its  contents. 
That  the  complainant  has  since  been  informed  and  believes  and 
charges,  that  Stillwell,  on  the  same  day  the  agreement  between 
him  and  the  complainant  was  executed,  contracted  with  said 
Brown  to  sell  him  the  said  premises ;  and  afterwards,  on  or 
about  November  1, 1841,  conveyed  the  same  to  said  Brown,  by 
deed  of  that  date  or  some  other.  That  the  complainant  has 
since  applied  and  requested  him  to  fulfil  the  said  agreement  be- 
tween the  complainant  and  Stillwell,  and  to  convey  the  premises 
to  the  complainant  on  the  terms  mentioned  in  the  said  agree- 
ment ;  and  that  the  complainant  was  and  still  is  ready  and  wil- 
ling, and  that  he  offered  to  said  Brown,  to  fulfil  the  agreement 
on  his  part,  and  to  pay  him  the  amount  due  on  the  said  agree- 
ment, on  his  making  to  the  complainant  a  conveyance  of  the 
premises  in  the  same  manner  as  Stillwell  had  agreed  to  convey 
the  same ;  but  that  Brown  wholly  refused  so  to  do,  and  claims 
to  hold  the  right  and  title  in  and  to  the  said  premises.  That  on 
the  26th  October,  1841,  Robert  Morrell  recovered  a  judgment 
in  the  Circuit  Court  of  Passaic  against  said  P.  P.  Brown  and 
H.  Brown  and  Henry  M.  Brown,  for  $215  95  damages  and  costs. 
That  on  the  80th  Octcfter,  1841,  the  executors  of  A.  Schuyler 
recoverd  a  judgment  in  the  same  court  against  said  P.  P.  Brown 
for  $144  73 ;  and  that  there  is  a  suit  pending  in  the  said  court 
in  favor  of  Elizabeth  Boyd  against  the  said  Brown,  in  which 
judgment  may  be  rendered  &c.  That  said  judgments  are  in- 
cumbrances on  the  premises ;  and  that,  by  reason  thereof,  Brown 
has  rendered  himself  unable  to  convey  to  the  complainant  the 
said  premises  in  the  same  manner  as  Stillwell  might  and  ou^^t 
to  have  done.  That  the  complainant,  by  himself  and  his  ten- 
ants, has  been  in  the  peaceable  possession  and  enjoyment  of  the 
premises  and  the  forge  and  works  thereon  since  the  time  of  ex- 
ecuting the  said  agreement,  and  still  is  in  such  possession  and 
enjoyment.  That  Brown,  on  or  about  November  20, 1845,  oom- 
menced  an  ejectment  in  the  Circuit  Court  of  Passaic  against 
John  B.  Vanderen  and  Elias  Sergeant,  to  reeorertlie  powesBMS 
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of  the  said  premises  ;  and  that  the  complainant  was  permitted 
to  appear  to  the  said  action,  to  defend  the  same,  as  landlord. 
That  neither  Stillwell  nor  Brown,  nor  any  person  for  them,  ever 
demanded  from  the  complainant  payment  of  the  money  the  time 
for  paying  which  was  so  extended  by  Stillwell,  or  gave  any  no- 
tice of  rescinding  the  said  agreement.     The  complainant  char- 
ges that  Stillwell  never  intended  to  fulfil  the  said  agreement, 
hut,  on  the  day  of  executing  it,  sold  his  interest  in  the  premises 
to  Brown ;  and  that  Stillwell  and  Brown  both  endeavored  to  con- 
ceal their  agreement  from  the  complainant  till  the  time  of  ma- 
king the  said  payment  had  elapsed.     That  the  said  agreement 
between  Stillwell  and  the  complainant  was  meant  and  intended 
as  an  agreement  for  the  sale  of  the  premises,  and  has  been  con- 
sidered and  acted  upon  as  such  to  the  present  time.     That  no 
mention  has  been  made  to  the  complainant  by  Stillwell  or  Brown, 
or  any  person  for  them  or  either  of  them,  of  any  rent  being  due 
from  the  complainant  for  the  premises,  or  of  the  complainant  be- 
ing merely  a  tenant  of  the  premises ;  but  that  the  possession  of 
the  complainant  has  been  under  and  by  virtue  of  his  prior  title 
and  of  the  said  agreement,  in  the  character  of  a  purchaser,  and 
that  the  complainant  has,  ever  since  the  execution  of  the  said 
agreement,  used  the  premises  as  his  own  and  made  great  improve- 
ments thereon,  and  done  all  the  repairs  to  the  forge ;  and  not 
only  the  small  repairs  which  it  is  customary  for  tenants  to  make, 
but  also  the  large  repairs,  that  is  to  say,  such  as  cost  over  $5, 
which  it  is  customary  for  the  landlord  to  make  ;  and  has  expend- 
ed in  and  about  the  premises  more  than  $400 ;  and,  among  oth- 
er improvements  and  repairs,  has  put  in  new  hot-blast-pipes,  a 
new  hammer  wheel,  and  a  new  anvil.     The  bill  prays  a  specific 
performance  of  the  said  apreement,  and  a  conveyance  of  the 
premises,  on  the  complainant's  paying  the  residue  of  the  pur- 
chase money,  with  the  interest  thereon ;  and  an  injunction  a- 
gainst  the  further  prosecution  of  the  ejectment. 
The  injunction  was  granted. 

Pefer  P.  Brown  put  in  an  answer  to  the  bill.    Stillwell  did 
notaatwer. 

Th»  answer  of  Brown  0tate8>.  that  he  mpposes  it  to  be  true 
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that  E.  B.  Gregory  executed  and  delivered  to  the  complainant 
the  two  deeds  stated  in  the  bill,  and  says,  that  the  record  of  the 
deeds  shews  that  they  were  both  acknowledged  November  15, 
1889,  and  recorded  December  5,  1839.  He  admits  that  Still- 
welly  on  the  12th  November,  1839,  recovered  against  E.  B*  Greg- 
ory the  judgment  stated  in  the  bill,  and  that,  on  a  fi.  fa.  issued 
thereon,  the  sheriff  sold  the  premises,  so  far  as  they  were  within 
the  county  of  Passaic,  to  Stillwell,  and  executed  and  delivered 
to  him  a  deed  thereof;  and  he  says  that,  at  the  said  sale,  the 
sheriff  sold  other  lands  which  were  bid  off  by  one  Samuel  S. 
Gregory,  the  father  of  the  complainant,  for  about  $51 ;  but  that 
he  has  heard,  and  supposes  it  to  be  true,  that  the  deed  for  the 
same  was  made  out  by  the  sheriff  to  the  complainant.  That  the 
said  judgment  of  Stillwell  was  on  a  note  from  E.  B.  Gregory 
to  him  for  $325 ;  and  that  Stillwell  held  another  note  against  E. 
B.  Gregory  for  the  further  sum  of  $325 ;  both  of  which  notes 
were  secured  by  a  mortgage  given  by  E.  B.  G.  to  Stillwell  on 
the  property  described  in  the  deeds  from  E.  B.  Gregory  to  the 
complainant.  He  insists  that  by  virtue  of  the  sale  to  Stillwell 
he  acquired  all  the  equity  of  redemption  of  E.  B.  Gregory  in 
the  lands  lying  in  Passaic,  and  that,  thereby,  all  the  right  of  the 
complainant  to  the  lands  lying  in  Passaic  was  extinguished,  as 
the  judgment  of  Stillwell  was  prior  to  the  conveyance  to  the 
complainant ;  but  he  admits  that  Stillwell  claimed  a  right  to  the 
property  lying  in  Morris,  by  virtue  of  his  said  mortgage.  He 
admits  that  Stillwell,  after  the  said  conveyance  from  the  sheriff 
to  him,  was  applied  to  by  the  complainant  to  purchase  the  prop- 
erty ;  but  he  denies  that  the  complainant  made  the  application 
for  the  purpose  of  quieting  any  title  he  had  to  the  property  in 
Passaic,  so  bought  by  StiHwell ;  for,  he  says,  all  the  title  the 
complainant  previously  had  was  extinguished  by  the  sheriff's  sale. 
He  says  that  Stillwell,  after  his  purchase  at  the  sheriff's  sale, 
proposed  to  him,  the  defendant,  to  sell  to  him  the  said  property 
for  the  amount  of  his,  Stillwell's  claim  against  E.  B.  Gregory ; 
that  he  stated  to  Stillwell  that  he  thought  the  property  was  worth 
the  amount,  and  that  he  would  be  willing  to  buy  it  at  that  price  ; 
but  that  he  thought  Stillwell  ought  to  give  the  complainant,  or 
some  of  the  Stillwell  family,  the  right  to  purchase  it,  and  giya 
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them  a  chance  to  pay  for  it ;  and  that  he  advised  Stillwell  to  do 
so,  and  declined  making  tibie  purchase  on  that  account ;  but  that 
he  then  agreed  with  Stillwell,  that  if  he,  Stillwell,  would  sell  to 
the  complainant  and  give  him  a  chance  to  pay  for  it,  and  the 
complainant  should  not  comply  with  the  terms,  that  on  the  com- 
plainant's failure  to  pay,  he,  the  defendant  would  buy  the  prop- 
erty ;  and  that  the  defendant  and  Stillwell  entered  into  an  agree- 
ment to  that  effect.  That,  thereupon,  Stillwell  and  the  com- 
plainant entered  into  a  verbal  agreement.  That  the  plan  of 
leasing  the  property  for  a  year  was  proposed  by  StillwelPs  coun- 
sel, and  he,  the  defnndant,  approved  it ;  and  it  was  agreed  upon 
by  all  parties.  That,  after  this  conversation,  Stillwell  came  to 
him  and  wished  him  to  go  with  him  to  see  the  complainant  and 
have  the  agreement  concluded.  That  this  defendant  did  so ; 
and  the  complainant's  father,  Samuel  S.  Gregory,  drew  up  the 
agreement,  and  it  was  then  signed  by  both  partiea';  but  it  was 
not  under  seal ;  and  the  agreement  was  then  placed  in  his  hands 
for  safe  keeping,  and  is  yet  in  his  possession.  The  answer  then 
gives  a  copy  of  it.  The  substance  of  it  is  set  out  in  the  bill. 
He  insists  that  by  the  agreement  no  sale  was  made ;  but  that  it 
only  gave  the  complainant  a  privilege  of  purchasing,  if  he  should 
determine  to  do  so,  by  making  the  payments  at  the  times  men- 
tioned ;  and  that  in  the  mean  time,  and  until  he  paid,  he  was  to* 
remain  as  tenant  of  Stillwell ;  and  that  if  he  did  not  pay,  he 
would  surrender  the  property.  He  admits  that  he  has  heard 
and  believes  that  the  complainant  paid  Stillwell  the  $102  50, 
and  says  that  nothing  more  has  been  paid  on  the  said  agreement ; 
but  he  has  heard  and  believes,  that  the  complainant  paid  $51  to 
the  sheriff  of  Passaic  for  the  property  bought^by  S.  S.  Gregory 
at  the  sheriff's  sale,  and  conveyed  to  the  complainant  by  the 
sheriff;  that  being  paid  for  a  different  property,  and  which  he 
was  bound  to  pay  at  the  time  of  making  the  agreement  afore- 
said. He  says  he  has  never  heard  that  any  person  had  applied 
to  Stillwell,  for  the  complainant,  or  for  any  other  person,  or  in 
any  way,  to  obtain  a  postponement  of  the  time  of  payment  un- 
der said  agreement,  or  that  Stillwell  said  it  was  of  no  conse^ 
quenee  &c.,  (in  the  words  of  the  bill,)  and  says  he  does  not  be- 

ieve  tiist  Stillwell  made  any  such  promise  or  had  any  itach  con- 
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Torsalum  m  is  stated  in  the  bill ;  and  he  insists  that,  if  any  such 
piomiie  was  made,  it,  being  without  his  knowledge,  cannot  e£fect 
Imkf  he  being  a  bona  fide  purchaser  without  notice*  He  says 
Aftt  be  has  nerer  heard  that  on  or  about  Junejl,  1841,  or  at 
any  other  time,  Stillwell  was  applied  to  on  behalf  of  the  com- 
plainant, in  relation  to  the  conveyance  of  his  right  and  interest 
in  the  premises  to  the  complainant  under  the  said  agreement ;  or 
of  the  ccmversation  of  Stillwell  respecting  the  same,  save  by  the 
bill ;  or  that  Stillwell  had  been  applied  to  to  know  if  he  had  sold 
to  this  defendant ;  nor  does  he  recollect  that  he  was  asked  by 
the  complainant,  or  any  person  on  his  behalf,  as  to  his  having 
bought  the  property,  or  of  his  having  agreed  to  buy  it ;  but  that, 
lifter  the  times  of  payment  had  expired,  he  informed  the  com- 
plainant that  he  had  bought  the  property,  or  had  agreed  to  buy 
it)  and  that  the  complainant  made  no  objection  to  it.  He  admits 
that  after  the  time  of  payment  to  be  made^by  the  complainant 
in  case  he  chose  to  take  the  property  had  expired,  Stillwell  in- 
formed him  that  the  complainant  had  not  complied  with  the 
agreement,  and  that  he,  Stillwell,  considered  the  article  void, 
and  that  this  defendant  must  take  the  property;  to  which  the 
defendant  agreed,  the  defendant  considerin^hat  the  complain- 
ant was  unable,  by  reason  of  his  embarrassed  circumstances,  to 
take  the  property ;  that  he  had  abandoned  the  agreement,  and  that 
it  was  at  an  end ;  and  this  defendant  admits  he  bought  the  proper- 
ty from  Stillwell,  and  that  the  same  was  conveyed  to  him  by  deed 
dated  August  12,  1843,  acknowledged  and  delivered  the  same 
day  and  recorded  September  19,  1843.  He  says,  that  up  to  the 
date  of  the  recording  of  said  deed,  the  complainant  had  not,  so 
far  as  this  defendant  knows  or  believes,  applied  to  Stillwell  for 
a  deed,  or  tendered  any  money  to  him  for  a  deed  under  said  agree- 
ment ;  nor  had  the  complainant  before  that  time  applied  to  this 
defendant  for  a  deed,  or  tendered  any  money  to  him,  or  notified 
this  defendant  that  he  claimed  any  right  under  the  said  agree- 
ment ;  although  this  defendant  had  long  before  informed  him 
that  he,  this  defendant  had  bought  the  right  of  Stillwell  in  said 
property ;  and  that  the  complainant  never  did  so  till  June,  1846^ 
a  few  days  before  filing  his  bill ;  when  the  complainant  asked 
ibis  defendant  for  a  deed  for  the  forge  property,  rrtating  that  be 
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was  ready  to  fulfil  his  contract  with  Stillwell ;  but  that  he  diew* 
ed  no  money  to  this  defendant ;  and  this  defendant  declined  giT* 
ing  him  a  deed,  considering  that  he  had  no  right  to  the  proper^ 
He  says,  that  after  the  failure  of  the  complainant  to  pay,  and 
after  this  defendant  had  agreed  to  take  the  property  from  Still- 
weU,  he  applied  to  his  counsel  to  bring  ejectment  to  recover  from 
the  complainant  the  possession  of  the  lands  lying  in  Passaic,  and 
was  advised  by  his  counsel  that  the  complainant  was  entitled  to 
notice  to  quit ;  and  thereupon  the  defendant,  as  assignee  of  Still- 
well,  although  before  he  had  received  his  deed,  caused  a  notice 
to  be  served  on  the  complainant,  as  follows :  ^^You  are  hereby 
required  to  quit  the  premises  held  under  me,  now  in  your  occu- 
pation, on  the  2d  September  next,  that  being  the  end  of  a  year's 
occupation,  or  you  will  be  held  to  be  a  trespasser  and  liable  to 
all  the  consequences.     Dated  June  1, 1843.    Signed  Peter  P. 
Brown,  assignee  of  Richard  Stillwell."     That  the  said  notice 
was  directed  to  the  complainant  and  served  on  him  June  6, 184S. 
He  says  that  at  the  date  of  the  agreement,  the  complainant  lived 
with  his  father,  S.  S.  Gregory,  within  200  yards  of  the  forge^ 
and  continued  to  live  with  him,  at  that  place,  till  the  spring  of 
1844  or  1845.     That  after  the  said  notice  had  been  served  oa 
the  complainant,  and  while  the  complainant  so  lived  with  his 
father,  his  father  applied  to  this  defendant  to  purchase  of  him 
the  said  property,  and,  as  an  inducement  to  this  defendant  ta 
seU,  stated  to  him  that  the  said  notice  to  quit  was  not  in  some 
respect  legal  or  in  due  form,  and  that  this  defendant  would  have 
difficulty  in  getting  the  complainant  out  of  possession.     That, 
said  S.  S.  Oregory  repeatedly  called  on  this  defendant  to  buy^ 
said  property ;  and  this  defendant  finally  agreed  to  sell  to  said 
S.  S.  Gregory  all  the  property  conveyed  to  him  by  Stillwell,  for 
$1000.    That  the  sum  included  a  private  debt  of  said  S.  S*. 
Gr^ory  to  him,  after  deducting  $500,  which  this  defendant  gave 
up  to  said  S.  S.  Grregory ;  and  this  defendant  also  assigned  ta 
him  certain  notes  or  judgments  amounting  to  between  $500  and 
$700,  they  not  being  of  much  value  to  this  defendant,  though  of 
Mme  value  to  said  S.  S.  Gregory.    That,  thereupon,  this  de- 
fandaat  sold  and  conveyed  the  said  property  to  the  said  S.  S« 
Chr^BM7,  by  deed  dated  September  1, 1848;  and  the  defendant 


60  GREGORY  V.  STILLWELL,  €t  al.  [dEC, 

belieres,  and  then  believed,  that  said  S.  S.  Gregory  was  acting 
in  this  matter  with  the  knowledge  and  approbation  of  tibie  com- 
plainant ;  and  that,  after  this  sale  by  this  defendant  to  said  S. 
S*  Gregory,  the  complainant  had  notice  of  such  purchase,  and 
that  he  then  stated  that  his  father  had  purchased  the  forge  prop- 
erty, but  that  he  did  not  believe  his  father  would  be  able  to  pay 
for  it.  He  says,  that  since  he  gave  the  said  notice  to  quit,  the 
complainant  has  never  set  up  any  claim  to  the  property,  or  ever 
called  on  him,  till  June  as  aforesaid.  That  S.  S.  Gregory,  after 
receiving  the  said  deed  from  this  defendant,  entered  inio  posses- 
sion of  the  premises,  and  leased  the  same,  or  that  part  thereof 
being  the  forge  property,  to  Foster  Landing,  by  lease  under  seal, 
dated  September  6th,  1843 ;  who  held  it  under  said  S.  S.  Greg- 
ory and  paid  rent  to  him  ;  and  that  he  continued  over  a  year  as 
tenant  to  said  S.  S.  Gregory.  Then,  said  S.  S.  Gregory  work- 
ed the  forge  himself  for  some  time  ;  and  in  June,  1845,  he  leas- 
ed it  to  John  B.  Vanderen,  who  has  ever  since  then  been  in  pos- 
session under  the  said  lease  from  S.  S.  Gregory,  and  has  paid 
the  rent  to  him.  That  said  last  mentioned  lease  was  for  one 
year.  That  both  Landing  and  Vanderen,  by  their  said  leases, 
agreed  to  pay  S.  S.  Gregory  three  hundred  of  iron  for  every  ton 
of  iron  made  in  said  forge,  as  rent ;  and  that  S.  S.  Gregory  has 
never  paid  this  defendant  one  cent  on  said  purchase.  That  S. 
S.  Gregory,  on  the  day  he  received  his  deed  from  this  defendant, 
executed  a  bond  for  $1000  and  a  mortgage  on  the  same  property 
to  this  defendant,  to  secure  the  consideration  money ;  and  he 
having  failed  to  pay,  this  defendant  foreclosed  the  said  mortgage, 
and  obtained  a  decree  for  the  sale  of  the  property.  That  an  ex- 
ecution was  issued  under  the  said  decree,  and  the  property  sold 
by  virtue  thereof;  and  this  defendant  bought  it  and  received  the 
deed  therefor ;  and  after  receiving  the  said  deed,  brought  an 
ejectment  against  the  said  Vanderen,  the  tenantj  under  the  said 
S*  S*  Gregory,  and  against  E.  Sargeant,  a  workman  in  possession 
of  the  forge  who  was  employed  by  said  Vanderen.  And  this 
defendant  denies  that  the  complainant  has  been  in  possession  of 
said  property  all  the  time  since  the  date  of  said  agreement ;  bat 
insists  that  since  the  said  sale  to  S.  S.  Gr^ry,  he,  the  said  S. 
S.  Gr^ry,  has  been  in  possession,  by  himself  or  his  tenantS) 
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as  before  stated.  That  Vanderen  and  Sargeant  entered  into 
consent  roles  in  the  ejectment,  and  the  cause  was  noticed  for 
trial  at  the  term  of  March,  1846.  That  at  that  term  the  com- 
plainant was  admitted  to  defend  the  suit  as  landlord,  on  condi- 
tion that  he  should  pay  the  costs  of  the  term  and  enter  into  con- 
sent rules  in  30  days,  or  judgment  should  be  entered  as  of  March 
term.  That  the  complainant's  attorney  afterwards  refused  to 
exchange  consent  rules ;  and,  at  the  June  term,  consented  that 
judgment  should  be  entered,  and  it  was  entered,  accordingly, 
against  the  said  Vanderen  and  Sargeant.  He  admits  the  judg- 
ments stated  in  the  bill  to  have  been  entered  against  him ;  but 
says  they  have  been  satisfied.  He  admits  the  complainant  made 
some  repairs,  and  put  some  improvements  on  the  said  forge ;  but 
what  amount  he  has  expended  the  defendant  cannot  say  ;  but  he 
says  that  the  said  forge  works  are  not  now  in  any  better  condi- 
tion than  they  were  at  the  date  of  said  agreement,  taking  them 
altogether. 

On  this  answer,  a  motion  was  made  to  dissolve  the  injunc- 
tion. 

jJ.  jS.  Pennington  for  the  motion. 

William  Hoisted  contra. 

The  Chancellor.  As  a  general  rule,  an  injunction  will 
not  be  dissolved  without  the  answer  of  the  defendant  on  whom 
the  gravamen  of  the  bill  rests.  But  if  the  answering  defendant 
is  able,  from  his  own  connection  with  the  subject,  and  consequent 
knowledge,  to  lay  facts  before  the  court  which  show  that  the 
complainant  has  no  equity,  the  injunction  may  de  dissolved  with- 
out the  answer  of  such  other  defendant.  The  equity  shewn  by 
the  bill  did  not  rest  on  the  extension  of  time  for  payment  alone. 
The  extension  alleged  would  not  have  been  sufficient  to  author- 
ize an  injunction.  The  only  extension  of  time  alleged  in  the 
bill  related  to  the  first  payment.  But,  at  about  the  time  when 
the  second  payment  became  due,  the  first  still  remaining  unpaid, 
the  complainant,  as  charged  in  the  bill,  applied  to  Stillwell  in 
relation  to  the  conveyance,  and  Stillwell  then  said  that  the  com- 
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plainant  had  not  complied  with  the  agreement,  and  that  he, 
Stillwell,  would  not  fulfil  it  on  his  part.  Here,  then,  was  an 
end  to  the  extension  of  time.  This  was  in  June,  1841 ;  and  the 
bill  was  not  filed  till  June,  1846.  But  the  bill  stated  that,  not- 
withstanding this  answer  of  Stillwell,  the  complainant  had  been 
permitted  to  remain  in  possession  four  years  and  upwards,  before 
the  ejectment  was  brought ;  and  that  he  had  expended  in  im- 
proyements  upwards  of  $400.  That  Stillwell  held  the  property 
Bome  time  after  June,  1841,  and  then  conveyed  it  to  Brown,  who 
had  full  knowledge  of  the  agreement  between  Stillwell  and  the  com- 
plainant; but  that  neither  Stillwell  nor  Brown  ever  asked  rent  from 
the  complainant,  and  that  the  complainant  was  considered  as  re- 
maining in  possession,  not  as  tenant,  under  the  leasing  part  of  the 
agreement,but  as  purchaser,  under  the  other  part  of  the  agreement. 
This  brings  the  equity  of  the  bill  within  the  reach  of  Brown's  an- 
swer* Stillwell  conveyed  to  Brown  in  August,  1843 ;  and  Brown 
swears  that  on  the  1st  of  September,  1843,  he  sold  and  convey- 
ed to  S.  S.  Gregory,  the  father  of  the  complainant,  and  with 
whom  the  complainant  had  lived;  and  that  thereupon  S.  S. 
Gregory  went  into  possession  of  the  premises  and  leased  the 
same,  or  a  part  thereof,  being  the  forge  property,  to  Foster 
Landing,  by  lease  dated  September  6,  1843 ;  and  that  in  June, 
1845,  he  leased  to  Vanderen,  who  has  ever  since  been  in  possession 
under  the  said  S.  S.  Gregory ;  and  Brown  denies  that  the  com- 
plainant has  been  in  possession  since  he.  Brown,  conveyed,  as 
aforesaid,  to  S.  S.  Gregory.  Brown  further  states,  that  when 
he  sold  to  S.  S.  Gregory,  he  took  his  bond  and  mortgage  for  the 
purchase  money,  and  that  S.  S.  Gregory  made  default  of  pay- 
ment ;  and  that  he.  Brown,  foreclosed  the  mortgage,  and  obtain- 
ed the  decree  for  the  sale  of  the  premises ;  and  that  the  same 
iras  sold,  accordingly ;  and  that  he  bought  them  at  the  sale ; 
snd  that  his  action  of  ejectment,  which  was  restrained,  was 
founded  on  the  deed  he  obtained  for  the  premises  under  the  said 
decree.  This  is  a  part  of  the  case  which  the  bill  did  not  give ; 
and  which  can  hardly  be  supposed  to  have  been  unknown  to  the 
complainant.  As  to  the  repairs  and  improvements,  the  bill  does 
not  state  when  they  were  made.  If  they  were  made  after  the 
deed  from  Brown  to  S.  S.  Gregory,  the  making  them  would  go 
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to  show  the  probable  truth  of  the  statement  made  by  Brown, 
that  the  deed  from  hun  to  S.  S*  Gregory  was  made  with  the  ap- 
probation of  the  complainant ;  and  to  show  that  the  deed  from 
Brown  to  the  complainant's  father  was  probably  for  the  com- 
plainant's, benefit.  Again,  the  complainant  had  the  use  of  the 
property  three  years  before  the  conyeyance  from  Brown  to  S.  S. 
Gregory.  How  much  was  done  in  the  way  of  repairs  and  im- 
proyements  within  that  period,  and  how  much  after  the  deed  to 
S.  S.  Chregory,  we  are  not  informed. 
Injmiction  dissolved. 


John  P.  Outwater  and  others  y.  Abraham  I.  Berry,  and 

others. 

^ftle  of  raal  etute  by  a  Trustee  tet  aside. 

SoppiemeDt  Bill,  mitiire  ol. 

Prooe«  on  the  original  bill  shoald  be  serreil  before  a  sapplemental  bill  ii  filed. 

CircmiHtaooee  undsr  which  the  want  of  sobpctna  on  the  original  bill  was  held  not  to 
^  food  ground  of  general  demurrer  to  the  sopplemental  bill. 

A  general  demurrer  bad  in  part  will  be  overruled. 

On  the  26th  January,  1844,  John  P.  Outwater  and  others, 
stockholders  of  ^^The  New  Barbadoes  Toll  Bridge  Company," 
for  themselyes  and  all  other  the  creditors  and  stockholders  of 
ihe  said  company  who  should  come  in  and  seek  relief  by  and  con- 
tribute to  the  expense  of  the  said  suit,  exhibited  their  bill,  sta- 
tii^  the  incorporation  of  the  said  company,  by  an  act  passed 
February  16, 1816,  and  setting  out  the  proyisions  of  the  act  and 
of  the  seyeral  supplements  thereto.  That  by  yirtue  of  the  last 
supplement  the  corporation  continued,  and  the  road  and  bridges 
•of  the  company  continued  to  be  used  as  a  line  of  public  trayel, 
4Hid  the  company  continued  to  keep  up  their  toll  gate  and  to  col- 
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leot  the  tolls.  That  the  company  had  not  completed  their  road 
and  bridges  on  the  18th  February,  1843,  as  required  by  the  last 
supplement ;  and  that  the  time  for  completing  the  same  has  not 
been  further  extended  by  any  act  of  the  Legislature ;  and  that  by 
reason  thereof  the  act  of  incorporation  ceased  and  became  of  no  ef  • 
feet,  and  the  corporation  became  dissolved  on  the  said  18th  Feb- 
ruary, 1843.  That  the  company  at  the  time  of  its  dissolution,  as 
aforesaid,  were  seized  and  possessed  of  considerable  real  and  per- 
sonal estate ;  and  that  large  sums  of  money  then  were  and  still  are 
due  to  it ;  and  that  the  aflfairs  of  the  company  then  were  and  still 
are  in  an  unsettled  state.  That  at  the  time  of  said  dissolution^ 
George  Van  Riper  was  or  pretended  to  be  president  of  the  compa- 
ny, and  John  A.  Berry,  Evander  Berry  and  George  Bell  were  or 
pretended  to  be  directors  thereof,  and  Abraham  I.  Berry  was  or 
pretended  to  be  treasurer  of  the  company ;  but  how  appointed, 
respectively,  except  as  afterwards  stated  in  the  bill,  the  complain- 
ants know  not,  and  have  no  means  of  discovering ;  nor  have 
they  been  able  to  discover  who  the  other  directors  and  officers  of 
the  company  were,  at  the  time  of  the  dissolution,  if  any  such 
there  were.  That  John  A.  Berry  and  Abraham  I.  Berry,  both 
before  and  at  the  dissolution,  and  from  thence  hitherto,  had  or 
pretended  to  have  the  entire  control  and  management  of  the  af- 
fairs of  the  company ;  that  they  began  to  exercise  such  entire 
control  in  May,  1837 ;  that  during  the  whole  of  that  period  they 
collected  all  the  tolls^  averaging  from  $1200  to  $2000  a  year, 
without  accounting  for  a  dollar ;  and  have  proceeded  therein  as 
if  they  were  the  only  parties  interested  in  the  company ;  and 
that  they  refuse  to  come  to  any  account.  That  when  said  John 
and  Abraham  assumed  such  control,  one  D.  K.  Allen  was  treas- 
urer of  the  company,  and  had  in  his  ha,nds  about  $1000  of  the 
money  of  the  company ;  and  that  said  John,  with  the  consent  of 
Baid  Abraham,  took  the  said  money  from  Allen  and  appropria- 
ted it  to  their  use,  and  applied  it  in  the  purchase  of  stock  of  the 
company.  That  the  said  John  did  not  take  a  transfer  of  the 
stock,  so  purchased,  in  his  own  name,  but  only  proxies ;  that  he 
also  transferred  stock  to  the  names  of  others,  who  paid  nothing 
for  it,  and  did  not  pretend  to  own  it ;  and,  after  such  transfer, 
took  their  proxies  for  the  same.     That  this  was  done  to  secure 
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to  himself  aa  large  a  nnmber  of  votes  as  possible.  That  this 
whole  scheme  was  devised  by  the  said  John  and  Abraham,  with 
the  fraudulent  intent  of  securing  to  themselves  the  exclusive 
control  of  the  affairs  of  the  company ;  and  that  it  did  so.  That 
during  the  period  they  had  such  control,  the  said  John  transfer- 
red stock  to  persons  who  did  not  pay  for,  or  pretend  to  own  it, 
solely  with  the  view  to  elect  such  persons  directors.  That  said 
nominal  directors  were  the  relations  of  said  John,  and  that  said 
Evander  Berry  and  Greorge  Bell  resided  and  still  reside  in  the 
State  of  New  York,  and  took  no  interest  or  concern  in  the  affairs 
of  the  company.  That  said  John  and  Abraham,  while  they  had 
such  control,  suffered  the  road  and  bridges  of  the  company  to  go 
'  to  decay,  by  reason  whereof  travellers  met  with  accidents  and 
losses.  That  before  the  dissolution,  a  suit  was  brought  in  the 
Supreme  Court  against  the  company  by  C.  G.  Jabin,  for  injuries 
sustained  by  him  while  travelling  the  road,  during  the  time  the 
said  John  and  Abraham  had  such  control  and  management ;  in 
which  action  a  verdict  for  $357  was  recovered  against  the  com- 
pany, in  January,  1843 ;  on  which  verdict,  judgment  was  enter- 
ed, March  1,  1843,  after  the  dissolution  of  the  company,  with 
$77  84  costs.  That  a  fi.  fa.  was  issued  on  the  judgment,  re- 
turnable to  February  term,  1844,  which  was  levied  on  so  much 
of  the  road  and  bridges  of  the  company  as  are  situated  in  the 
county  of  Hudson.  And  the  complainants  insist,  that  such 
judgment,  execution  and  levy,  after  the  dissolution  of  the  com- 
pany were  irregular  and  illegal.  That  the  said  John  and  Abra- 
ham have  not,  nor  hath  either  of  them,  accounted  for  the  said 
money  so  received  from  Allen,  or  any  part  of  it.  That  on  the 
17th  February,  1843,  there  was  recorded  in  the  clerk's  office  of 
Bergen,  a  deed  dated  February  15, 1843,  purporting  to  be  made 
by  the  company  to  Abraham  I.  Berry,  stating  that  the  said  act 
would  become  void  on  the  18th  February,  1843,  by  reason  of  the 
road  and  bridges  not  being  completed,  and  that  it  was  doubtful 
whether  the  trustees  of  dissolved  corporations,  designated  by  the 
act  entitled  ^'An  act  for  the  relief  of  creditors  against  corpora- 
tions,'' have  power,  after  the  dissolution  of  such  corporations,  to 
sell  and  convey  their  real  estate ;  and  that  it  was  equitable  and 
jiist  that,  on  the  dissolution  of  the  company,  their  real  estate 
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should  be  fairly  sold,  and  the  proceeds  thereof  paid  and  distrib- 
nted  to  the  creditors  and  stockholders,  in  the  manner  and  order 
mentioned  in  said  act ;  and  conyeying  to  said  Abraham  all  the 
lands  and  real  estate  of  the  company  and  their  rights  and  fran- 
chises, in  tmst,  until  the  dissolution,  to  permit  the  company  to 
receive  the  tolls,  and  after  the  dissolution,  in  trust  to  sell  the 
same,  in  such  parcels,  at  such  times  and  in  such  manner  as  may 
be  directed,  from  time  to  time,  by  the  persons  who  may,  at  the 
time  of  the  dissolution,  own  a  majority  of  the  stock ;  and  to  pay 
the  proceeds  to  such  person  or  persons  as  by  the  act  last  men- 
tioned are  declared  to  be  the  trustees  of  said  company  when  dis- 
Bolred ;  to  be  by  them  appropriated  as  the  other  property' of  dis- 
solyed  corporations  is  in  said  act  directed  to  be  appropriated  by 
such  trustees ;  he,  the  said  Abraham,  first  retaining  the  expen- 
ses of  the  sales  and  of  executing  the  trust ;  which  deed  was 
signed  by  Greorge  Van  Riper,  the  seal  of  the  county  being  afllx- 
ed ;  the  acknowledgement  stating  that  he  had  signed  and  sealed 
it  by  the  order  of  the  directors. 

The  bill  denies  this;  and  charges  that  the  said  deed  was 
fraudulent,  and  was  made  for  the  purpose  of  enabling  the  said 
John  and  Abraham  to  hare,  notwithstanding  the  dissolution  of 
the  company,  the  entire  control  and  enjoyment  of  the  property 
of  the  company.  That  the  said  John  and  Abraham,  since  the 
dissolution,  have  kept  and  still  keep  up  a  toll  gate,  and  collect 
tolls,  and  apply  the  money  to  their  own  use.  That  they  refuse 
to  account,  or  show  the  books  of  the  company.  That  since  the 
1st  of  January,  instant,  (January,  1844,)  adyertisements  have 
been  posted  up  in  two  or  three  places  in  the  county  of  Bergen, 
that  the  said  Abraham,  as  trustee  of  the  company,  will  sell  at 
public  auction,  on  the  5th  of  March,  1844,  at  &c.,  all  the  right 
and  title  to  the  road,  real  estate,  bridges  and  fixtures  of  the 
company.  The  bill  prays  an  account ;  and  that  the  complain- 
ants may  be  paid  what  is  due  to  them ;  and  that  the  said  deed 
may  be  declared  to  be  fraudulent  and  void ;  and  that  a  receiver 
may  be  appointed  &c.;  and  that  the  defendants  maybe  enjoined 
from  receiving  any  of  the  debts,  and  from  conveying  or  incum- 
bering any  of  the  property  of  the  company,  and  from  collecting 
any  tolls,  and  from  exercising  any  of  the  franchises  granted  by 
the  said  acts  of  the  Legislature. 
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On  this  bill,  an  order  was  made,  dated  January  26, 1844,  that 
the  defendants  show  cause,  on  the  10th  Febmary,  1844,  why  an 
injunction  should  not  issue  and  receivers  be  appointed  ;  and  that 
notice  of  the  hearing  be  given  by  service  of  a  copy  of  the  order 
on  such  of  the  defendants  as  reside  in  this  State. 

The  application  for  an  injunction  and  receivers  was  resisted ; 
and  on  the  hearing,  the  affidavits  of  John  A.  Berry  and  Abra- 
ham Berry  were  read  in  opposition ;  and  the  Chancellor,  on  the 
12th  April,  1844,  made  an  order  refusing  the  application,  and 
directing  the  complainants  to  pay  to  the  defendants,  John  A. 
Berry  and  Abraham  I*  Berry  their  costs  in  opposing  said  appli- 
cation. 

After  the  filing  of  this  bill,  the  sale  of  the  road  and  bridges, 
as  advertised  as  aforesaid,  was  adjourned  to  April  25, 1844 ;  and 
on  that  day,  the  said  Abraham,  acting  as  trustee  under  the  said 
deed,  struck  off  and  sold  the  same  to  the  said  John  A.  Berry, 
for  $910. 

On  the  SOtiii  August,  1845,  a  supplemental  bill,  or  bill  so  call- 
ed, was  filed  stating  the  contents  of  the  original  bill  and  the  pro- 
ceedings thereon ;  and  stating  that,  since  the  filing  of  the  origi- 
nal bill,  the  sale,  as  advertised  in  the  manner  stated  in  that  bill, 
was  adjourbed  to  April  25, 1844,  and  that  on  that  day  the  said 
Abraham  exposed  the  said  road  and  bridges  for  sale,  at  public 
auction,  under  the  following  conditions  of  sale,  giving  a  copy  of 
the  conditions  of  the  sale. 

The  8d  condition  was,  "Ten  per  cent,  of  the  purchase  mon- 
ry  to  be  paid  in  cash  at  the  close  of  the  sale,  and  the  residue 
upon  the  delivery  of  the  deed.'' 

The  4th  was,  the  deed  to  be  delivered  in  80  days,  and  would 
be  a  deed  of  bargain  and  sale,  with  covenants  against  the  acts  of 
the  grantor. 

The  5tli  was,  that  any  purchaser  neglecting  to  pay  at  that 
time,  should  forfeit  what  he  had  before  paid  and  his  right  to  the 
purchase,  and  be  liable  to  make  good  any  loss  on  a  re-sale. 

That  few  persons  attended  on  the  day  of  sale.  That  two  in- 
dividuab  whose  names  are  not  known  to  complainants,  were  evi- 
dently  hired  by  the  said  John  and  Abraham,  or  one  of  them,  to 
attend,  and  were  paid  for  their  attendance,  by  their  direction,  or 
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that  of  one  of  them,  as  the  Gomplainants  are  informed  by  the 
toll  gatherer,  and  believes,  out  of  the  funds  of  the  company. 
That  when  the  property  was  put  up  for  sale,  and  the  conditions 
read,  the  said  Abraham  having  refused  to  permit  the  said  Peter 
to  see  the  conditions  before,  the  said  Peter  told  the  said  Abra- 
ham, that  he  came  there  intending  to  bid,  but  was  not  prepared 
to  pay*ten  per  cent,  in  cash  down,  and  requested  an  adjournment 
for  a  fortnight ;  which  was  refused.  That  the  complainant,  John 
P.  Outwater  then  asked  said  Abraham  if  he  would  take  the  joint 
note  of  him  and  Peter  Outwater  for  the  ten  per  cent.,  payable  in 
two  weeks ;  and  the  said  Abraham  refused.  That  said  Peter 
then  offered  to  bid  for  said  road  and  bridges  06000,  and  give 
such  joint  note  for  the  ten  per  cent.,  payable  in  two  weeks,  and 
to  comply  in  all  other  respects  with  the  terms  of  the  sale ;  and 
that  this  also  was  refused  by  the  said  Abraham.  That  said 
Abraham  then  put  up  the  property  for  sale,  and  struck  it  off  to 
the  said  John  A.  Berry,  his  father,  for  $910. 

The  bill  charges  that  the  sale  was  a  mere  form,  and  fraudu- 
lent, being  designed  to  carry  the  appearance  of  fairness  without 
intending  that  any  other  person  than  the  said  John,  or  some  per- 
son acting  in  concert  with  said  John  and  Abraham,  should  be- 
come the  purchaser.  That  the  note  of  P.  Outwater  and  John 
P.  Outwater  for  the  ten  per  cent.,  or  the  entire  06000,  or  a  much 
larger  su&,  was  good,  and  so  known  to  be  by  said  Abraham  and 
John.  That  John  A.  Berry,  as  the  complainants  are  informed 
and  believe,  did  not  pay  the  ten  per  cent,  on  his  purchase  at  the 
time  of  the  sale.  That  the  complainants,  or  one  of  them,  as 
late  as  six  months  after  the  sale,  was  informed  by  the  said  Abra- 
ham that  the  said  John  had  paid  nothing  on  the  said  pretended 
purchase. 

The  bill  charges,  that  Abraham  has  made  a  deed  to  John  for 
the  property,  but  that  the  deed  has  not  been  recorded,  to  their 
knowledge.  That  after  said  property  was  so  struck  off  to  the 
said  John,  the  said  Peter  Outwater  offered  to  give  06000  for  it, 
but  the  offer  was  refused  by  the  said  John. 

This  bill  prays,  that  the  defendants  therein  named,  being  the 
same  defendants  named  in  the  original  bill,  may  answer,  not 
only  the  supplemental,  but  the  original  bill  also  ;  and  that  the 
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Baid  deed  made  by  Abraham  to  John  A.  Berry  be  set  aside  as 
fraudulent  and  void,  and  made  for  an  inadequate  price ;  and  that 
John  A.  Berry  may  be  restrained  from  conveying  and  incumber- 
ing the  property ;  and  that  the  deed  made  by  the  president  and 
directors  of  the  company  to  the  said  Abraham  I.  Berry,  in  trust, 
may  be  giren  up  and  cancelled,  as  fraudulent  and  void ;  and 
that  the  affairs  of  the  company  may  be  settled  up,  under  the 
provision  of  the  acts  of  the  Legislature,  by  the  president  and 
directors  or  managers  of  the  corporation  at  the  time  of  its  disso- 
lution, as  trustees  for  said  corporation,  under  the  direction  of  a 
master,  or  by  a  master,  under  the  directions  of  the  court,  and 
the  property  sold  and  the  debts  collected,  and  divided  fairly 
among  the  stockholders,  after  paying  the  debts  of  the  company, 
if  there  are  any,  and  the  costs  and  expenses. 

The  bill  prays  an  injunction,  and  a  subpoena  against  the  said 
defendants. 

The  subpoena  issued  on  the  filing  of  this  bill  ws^  returned 
served  on  George  Van  Riper,  John  A.  Berry  and  Abraham  I. 
Berry ;  the  other  defendants  being  returned  not  found. 

To  this  bill,  Abraham  I.  Berry  and  John  A.  Berry  have  filed 
separate  general  demurrers. 

P.  D.  Vroam  in  support  of  the  demurrers. 

William  Pennington  contra. 

The  Chancellor.  Several  grounds  were  taken  in  support 
of  the  demurrer.  One  was,  that  there  was  no  guarantee  that 
the  second  sale  should  yield  as  much  as  the  first ;  that  the  com- 
plainants made  no  offer  to  secure  the  amount  brought  at  the  sale 
which  has  been  made.  On  the  facts  stated  in  the  bill,  and  which 
the  demurrer  admits,  no  such  offer  or  guarantee  can  be  necessa- 
ry. The  bill  states  that  a  bid  of  $6000  was  offered  and  an  un- 
questionable note,  payable  in  two  weeks  from  the  day  of  sale, 
for  the  ten  per  cent,  on  that  sum ;  the  residue  to  be  paid  accord- 
ing to  the  conditions  of  sale.  That  this  was  refused,  and  the 
property  wae  struck  off  by  Abraham  I.  Berry,  acting  as  trustee 
fbr  theconqmny,  to  his  father,  John  A.  Berry,  for  |910«    Thd 
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bill  states  that  the  ten  per  cent,  was  not  reqtured  from  the  said 
John,  and  that  he  has  never  paid  it  nor  any  part  of  the  purchase 
money*  The  application  to  set  aside  such  a  sale  is  very  differ- 
ent from  the  ordinary  application  to  open  biddings.  There  was 
nothing  urging  the  trustee,  or  justifying  him  in  selling  at  such  a 
sacrifice,  in  the  face  of  such  an  offer.  I  am  of  opinion  there  is 
nothing  in  the  objection. 

Another  ground  taken  in  support  of  the  demurrer  was,  that 
the  second  bill  goes  on  principles  opposite  and  hostile  to  the  case 
made  by  the  original  bill,  and  does  not  accord  with  the  orig^lal 
bill.  The  first  bill  seeks  to  set  aside  the  deed  made  by  the  pres- 
ident and  directors  of  the  company  to  Abraham  I.  Berry  as  trus- 
tee for  the  company,  with  power  to  sell  for  the  benefit  of  the 
company ;  and  the  second  bill  seeks  to  set  aside  the  sale  made 
by  the  trustee,  after  the  filing  of  the  original  bill,  on  the  ground 
that  such  sale  was  improperly  and  fraudulently  made.  I  can 
perceive  no  hostility  between  the  prayers  of  the  two  bills. 

The  second  bill  prays,  also,  that  the  trust  deed  to  Abraham 
be  set  aside.  This,  it  was  argued,  was  incongruous.  It  does 
not  so  strike  me.  The  trust  deed  to  Abraham  and  the  sale  made  - 
by  him,  may  both  be  set  aside ;  or  the  trust  deed  held  good  ajoid 
the  sale  by  the  trustee  under  it  be  held  void.  The  bills  taken 
together,  and  considering  one  as  supplemental  to  the  other,  seek, 
the  first,  to  set  aside  the  trust  deed,  and  the  second,  to  set  aside 
the  deed  made  by  the  trustee.  Both  may  prevail,  or  the  second 
may  prevail  though  the  first  should  not.  I  do  not  see  that  the 
mere  introduction  of  a  prayer  in  the  second  bill  that  the  trust 
deed  be  set  aside  produces  any  fatal  incongruity. 

The  other  ground  taken  in  support  of  the  demurrer  was,  that 
no  subpoena  was  ever  served  or  issued  on  the  original  bill ;  that 
die  complainants  were  therefore  out  of  court,  and  not  in  condi* 
tion  to  come  in  by  supplemental  bill.  It  is  true  that  Babpcenaf 
in  the  original  suit  should  be  served  before  a  supplemental  bill 
be  filed.    Mitf.  PL  62,  marginy  note  E. 

If  the  second  bill  in  this  case  is  to  be  considered  as  strictly  ft 
tnpplemental  bill,  ihe  questions  to  be  decided  would  be,  firsk| 
vAeiher  the  want  of  subpoena  in  the  original  suit  on  be  takw 
ftdiuntageof  bygemiildeiMiriertoliiasiipple^^  aadlf 
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second,  whether  the  course  taken  by  the  defendants  under  the 
original  bill  and  the  proceedings  had  thereon  were  not  equivalent 
to  an  appearance  by  the  said  John  and  Abraham  to  the  original 
hilly  or  sufficient  to  prevent  these  defendants  from  taking  advan- 
tage of  the  want  of  subpoena  in  the  original  bill,  by  general  de- 
murrer to  the  supplemental  bill.  On  the  filing  of  «the  (niginal 
bill,  an  application  was  made  for  an  injunction.  The  Chancellor 
appointed  a  day  for  the  hearing  of  the  application,  and  directed 
notice  to  be  given  to  these  defendants.  At  the  hearing  they  re- 
sisted the  application,  and  put  in  their  several  affidavits  in  oppo- 
sition to  it.  The  Chancellor  denied  the  application,  with  costs ; 
and  the  defendants  took  an  order  that  the  complainants  pay  to 
them,  John  A.  Berry  and  Abraham  I.  Berry,  their  costs  in  op- 
posing said  application,  to  be  taxed ;  and  in  the  taxed  costs  they 
were  allowed  for  a  copy  of  the  bill. 

The  second  bill  states  the  contents  of  the  first  bill,  and  the 
proceeding?  under  it  on  the  application  for  an  injunction,  and 
adds  the  new  matter  of  the  sale  by  Abraham,  and  prays  that  the 
defendants  may  answer  both  bills.  The  defendants  John  and 
Abraham  demur  generally  to  the  second  bill.  No  case  was  ci- 
ted, nor  have  I  been  able  to  find  any,  in  which,  under  such  cir- 
cumstances, a  demurrer  was  allowed  for  want  of  a  subpoena  on 
the  original  bill.  In  this  case  no  useful  purpose  would  be  ser- 
ved by  allowing  the  demurrer  on  this  ground ;  and  I  am  strong- 
ly inclined  against  it.  I  find  a  note  of  the  case  of  Ogden  vs. 
GibbonSy  in  which  it  is  said  that  Chancellor  Williamson  inclined 
to  the  opinion  that  a  general  demurrer  was  to  be  considered  as  a 
waiver  of  all  defects  in  the  service  of  a  subpoena.  It  seems  to 
me  that,  in  all  propriety,  the  objection  should  have  been  made 
eaxly,  and  in  another  way ;  and  that  it  should  not  be  allowed  to 
prevail  when,  after  the  lapse  of  several  terms,  the  cause  is 
brought  to  a  hearing  on  a  general  demurrer. 

But  there  is  another  view  of  the  case  on  which,  as  it  appears 
to  me,  the  demurrer  must  be  overruled.  The  first  bill  was  filed 
to  set  aside  the  trust  deed  made  to  Abraham.  After  that  bill 
was  filed,  Abraham,  as  trustee,  conveyed  the  property  to  John 
A.;  and  the  second  bill  seeks  to  setiaside  this  conveyance  from 
Abralum  to  J<Am  A.    It  is  only  in  one  respect  that  the  second 
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bill  can  be  considered  as  supplemental.  If,  in  order  to  set  aside 
the  deed  from  Abraham  to  John,  it  be  essential  that  the  trust 
deed  to  Abraham  be  set  aside,  then  the  second  bill  may  be  con- 
sidered as  supplemental.  In  pursuing  the  first  bill,  to  set  aside 
the  trust  deed  to  Abraham,  his  conveyance  to  John  A.,  after  the 
filing  of  the*first  bill,  occasioned  an  imperfection  in  the  proceed- 
ings which  it  was  proper  to  remedy  by  a  supplemental  bill.  But 
if  the  trust  deed  to  Abraham  is  good,  there  is  nothing  in  Hie 
second  bill  of  the  character  of  a  supplemental  bill.  In  that 
case,  it  would  be  a  sufScient  bill  for  the  purpose  of  setting  aside 
the  deed  from  Abraham  to  John.  If  the  original  bill  was  dis- 
missed because  no  subpoena  was  issued  on  it,  would  this  second 
bill  fall  altogether  1  Would  the  effect  be  any  thing  more  than 
that  that  part  of  it  which  asks  that  the  trust  deed  to  Abraham 
be  set  aside  would  fall,  and  be  left  for  another  suit.  So  far  as 
the  second  bill  goes  for  the  setting  aside  of  the  deed  from  Abra- 
ham to  John,  it  is  a  new  case,  not  necessarily  connected  widi 
the  first  bill ;  for,  though  the  trust  deed  should  be  held  good,  die 
deed  from  Abraham  to  John  might  be  set  aside.  The  new  mat- 
ter of  the  second  bill,  that  is  to  say,  the  deed  from  Abraham  to 
John,  may  be  tried  and  decreed  upon,  and  the  matter  of  the  first 
bill,  that  is,  the  trust  deed  to  Abraham,  be  left  entirely  untouch- 
ed and  remain  the  subject  of  a  distinct  suit.  If  no  decree  could 
be  made  on  the  new  matter  stated  in  the  second  bill  without  de- 
creeing that  the  trust  deed  to  Abraham  was  void,  then,  unless 
the  defendants  were  properly  brought  in  under  the  first  biU,  the 
suit  could  not  proceed.  But  the  deed  from  Abraham  to  John 
may  be  void  and  the  trust  deed  to  Abraham  may  be  good.  At 
most,  then,  this  second  bill  could  only  be  demurrable  so  far  as 
it  relates  to  the  matter  of  the  fijrst  bill.  But  the  demurrer  18 
general  to  the  whole  bill,  and  being,  as  it  seems  to  me,  bad  in 
part,  it  is  bad  in  whole,  and  must  be  overruled. 
Demurrer  overruled. 
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Jacob  Cummins  v.  George  Wire. 

A  boo^  and  mongvge  declared  tMorioiu  ander  the  pleadingi  and  proofs. 

The  payment  and  receipt  of  oiurions  interest  is  prima  fade  evidence  of  a  prior  usurious 
contract 

It  was  agreed  that  C.  should  lend  W.  $2,000,  on  interest,  and  that  W.  for  the  loan 
dMraU  give  C.  before  receiving  all  the  money,  a  wa^on,  of  the  value  of  $100,  over 
and  above  the  legal  intereet ;  and  that  to  secure  the  repayment  of  the  $2,000,  with 
legal  interest,  W.  should  give  C.  a  bond  and  mortgage.    Held  usurious. 

A  purchaser  of  lands  at  sheriff's  sale  on  judgment  and  execution  at  law,  subject  to  all 
prior  legal  incumbrances,  can  take  advantage  of  usury  in  a  mortgage  of  prior  date  to 
the  judgment 

SmMe,  That  a  subsequent  judgment  creditor  can  take  ^vantage  of  usury  in  a  prior 


A  mortgagor,  a  defendant  in  a  foreclosure  suit,  the  mortgaged  premises  having  been  sold 
by  the  sheriff  under  judgments  and  executions  at  law  against  him,  is  a  good  witness, 
in  the  foreclosure  suit,  for  a  judgment  creditor  or  such  purchaser  at  sheriff's  sale,  de- 
fendants in  the  foreclosure  suit,  to  shew  usury  in  the  mortgage. 

A  pnper  pmporting  to  be  a  certified  copy  of  an  order  and  of  the  signature  of  the  Chan- 
eeOor  thereto,  for  the  examination  of  the  defendant  in  a  suit,  was  sent  by  the  clerk  to 
the  solicitor  of  the  defendants,  but,  by  some  oversight,  the  original  dmft  of  the  order 
had  not  been  presented  to  the  Chancellor  tor  his  signature.  Held,  that  the  court 
might  receive  the  testimony  if  the  party  examined  was  not  interested. 

On  the  12tli  April,  1844,  Jacob  Cummins  exhibited  his  bill 
for  the  foreclosure  of  a  mortgage,  dated  April  1,  1841,  execu- 
ted by  George  Wire  and  his  wife  to  him,  to  secure  the  pajrment 
of  a  bond  of  the  same  date,  executed  by  Wire  to  him,  and  con- 
ditioned for  the  payment  of  $2000  on  or  before  April  1, 1843, 
with  interest  from  the  date  thereof.  The  mortgage  was  recorded 
on  the  8th  April,  1841.  The  bill  then  states  several  judgments 
against  Wire;  and  among  them  a  judgment  of  Marsh  and  Wil- 
lis and  a  judgment  of  Magie  and  Sanderson ;  and  states,  that  on 
or  about  February  1, 1844,  Wire  and  wife  executed  a  mortgage 
<m  the  same  premises  to  Amos  D.  Kennedy,  to  secure  the  sum  of 
|d822  03.  The  judgment  creditors  and  subsequent  mortgagee 
are  made  parties  defendants,  with  Wire  and  wife. 

To  this  biU  the  defendants  Marsh  and  Willis,  on  the  7th  De- 
Mnber,  1844,  filed  an  answw,  setting  forth  that,  since  the  ex- 
10 
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hibiting  of  the  bill,  they,  in  connexion  with  Magie  and  Sander- 
son, two  other  of  the  defendants,  have  become  the  purchasers  of 
the  mortgaged  premises,  at  a  public  sale  thereof  by  the  sheriff 
of  Warren,  on  the  28th  May,  1844,  by  virtue  of  certain  execu- 
tions issued  out  of  the  Common  Pleas  and  Circuit  Courts  of 
Warren  against  Wire.  That  the  conveyance  was  made  by  the 
sheriff  to  Magie  and  Sanderson,  and  is  held  by  them  for  the 
joint  benefit  of  themselves  and  these  defendants.  They  admit 
the  execution  and  delivery  of  the  bond  and  mortgage,  and  say 
ihey  have  been  informed  and  believe  that,  before  the  making  of 
the  mortgage,  and  about  in  March,  1841,  Wire,  being  somewhat 
embarrassed  in  his  affairs,  applied  to  the  complainant  to  lend 
him  $2000 ;  and  tl^t  it  was  then  corruptly  agreed,  contrary  to 
the  statutes  in  such  case  made  and  provided,  by  and  between  the 
complainant  and  Wire,  that  the  complainant  should  lend  Wire 
$2000,  and  should  forbear  and  give  day  of  payment  till  April  1, 
1848,  and  that  Wire,  for  the  loan  of  the  said  $2000,  and  the 
giving  day  of  payment  thereof  as  aforesaid,  should  give  and  pay 
the  complainant,  before  receiving  the  whole  of  the  $2000  from 
the  complainant,  a  wagon  or  carriage  to  be  of  the  value  of  at 
least  $100 ;  also  that  Wire  should  pay  the  complainant  interest 
on  the  said  sum  so  agreed  to  be  loaned,  at  the  rate  of  six  per 
oent.  per  annum,  from  the  said  1st  of  April,  1841,  until  the  time 
of  payment  thereof  as  aforesaid ;  that  for  securing  to  the  com- 
plainant the  repayment  of  the  said  $2000,  with  interest,  Wire 
should  execute  his  bond  conditioned  for  the  payment  of  the 
$2000,  by  him  to  the  complainant,  with  interest,  on  the  1st  of 
April,  1848,  which  bond  was  to  be  secured  by  a  mortgage  on  the 
real  estate  of  Wire,  or  some  part  thereof,  to  be  executed  by 
Wire  and  his  wife  to  the  complainant.  That  in  pursuance  of 
the  said  corrupt  agreement,  the  complainant  lent  Wire  various 
sums,  at  different  times,  in  all  amounting  to  $2000 ;  but  that  be- 
fore the  whole  $2000  was  lent  and  advanced  to  Wire  by  the 
complainant,  Wire,  in  pursuance  of  the  said  corrupt  agreement, 
paid  to  the  complainant,  and  the  comp&dnant  received  from  him, 
a  wagon  or  carriage  of  the  value  of  at  least  $100,  for  the  loan 
of  die  said  sum  of  $2000.  That  Xhej  have  been  informed  and 
believe  that,  for  securing  the  repayment  of  tibe  said  $2000  on 
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the  Ist  of  April,  1843,  with  interest,  Wire,  in  further  pursn- 
anoe  of  the  said  corrnpt  agreement,  on  or  about  April  1, 1841, 
executed  his  bond  in  the  penal  sum  of  $4000,  conditioned  for 
the  payment  of  $2000  on  the  1st  of  April,  1843,  with  the  inter- 
est thereon ;  and  that,  as  a  further  security  for  the  said  payment, 
Wire  and  hb  wife  executed  and  delivered  to  the  complainant  a 
mortgage,  bearing  even  date  with  the  said  bond ;  and  they  charge 
that  the  bond  and  mortgage  so  as  aforesaid  executed  and  deliv- 
ered to  the  complainant  by  the  said  Wire  for  the  purpose  afore- 
said are  the  same  bond  and  mortgage  set  forth  in  the  complain- 
ant's bill.  That  the  value  of  the  said  wagon  so  agreed  to  be 
given  and  paid,  and  which  they  charge  was  given  and  paid  by 
Wire  to  the  complainant,  for  the  said  corrupt  and  unlawful  pur- 
pose, and  the  interest  of  the  said  $2000,  so  reserved  and  made 
payable  to  the  complainant  by  the  condition  of  the  said  bond, 
and  secured  by  the  said  mortgage,  exceeds  the  rate  of  $6  for 
the  forbearing  of  $100  for  one  year,  contrary  &c.,  by  means 
kc.^  they  say,  the  said  mortgage  was  and  is  wholly  void. 

Magie  and  Sanderson  have  also  put  in  an  answer,  in  which 
they  state  the  purchase  of  the  premises  since  the  exhibiting  of 
the  bill^  at  sheriff's  sale,  as  stated  in  the  answer  of  Marsh  and 
Willis ;  and  admit  the  execution  of  the  bond  and  mortgage  to* 
the  complainant.  They  state,  that  before  the  making  of  the 
mortgage,  and  about  in  March,  1841,  Wire  applied  to  complain- 
ant to  lend  him  $2000 ;  and  that  it  was  then  corruptly  agreed 
by  and  between  the  complainant  and  Wire,  contrary  &c.,  that 
the  complainant  should  lend  Wire  $1900,  and  should  give  day 
&c.  till  April  1,  1843,  and  that  Wire,  for  the  loan  of  said 
$1900  and  for  giving  day  of  payment  as  aforesaid,  should  pay 
the  complainant  $100  ;  also  that  Wire  should  pay  the  complain- 
ant interest  on  the  said  $1900  at  the  rate  of  six  per  cent,  per 
annum,  and  should  also  pay  interest  at  the  same  rate  on  the  said 
$100  so  agreed  to  be  given  and  paid  by  Wire  to  the  complainant^ 
from  April  1, 1841,  till  the  time  of  payment  thereof.  That  in 
order  to  secure  to  the  complainant  the  repayment  of  the  $1900 
and  the  payment  of  the  $100,  so  agreed  to  be  paid  by  Wire  to 
the  c(nnplaiiiant,  with  the  interest  thereon,  it  was  further  agreed 
tiiat  Vfire  ahould  give  to  the  complainant  a  bond,  in  the  penal 
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sum  of  $4000,  conditioned  for  the  payment  of  $2000,  with  in- 
terest thereon,  on  the  1st  of  April,  1843,  which  bond  was  to  be 
secured  by  a  mortgage  &c.  That  in  pursuance  of  said  corrupt 
^agreement,  the  complainant  lent  Wire  various  sums,  at  different 
times,  amounting  in  all  to  $1900 ;  that  to  secure  the  repayment 
thereof  on  the  1st  of  April,  1848,  with  the  interest  thereon, 
and  also  to  secure  the  payment  of  the  said  $100  to  be  paid  by 
Wire  to  the  complainant  for  and  in  consideration  of  the  said 
loan,  with  the  interest  thereon,  on  the  said  1st  of  April,  1843, 
Wire,  in  further  pursuance  of  the  said  corrupt  agreement,  on 
or  about  April  1,  1841,  made  and  delivered  to  the  complainant 
his  bond,  in  the  penal  sum  of  $4000,  conditioned  for  the  pay- 
ment of  $2000,  with  the  interest  thereon,  on  or  before  April, 
1843 ;  and  that  further  to  secure  &c..  Wire  and  wife  executed 
^and  delivered  to  the  complainant  a  mortgage  bearing  even  date 
wilii  the  bond ;  and  that  the  bond  and  mortgage  so  made  are  the 
bond  and  mortgage  set  fofth  in  the  bill.  That  the  $100  so 
agreed  to  be  paid  by  Wire  to  the  complainant,  and  the  payment 
of  which,  with  the  interest  thereon,  was  so  secured,  with  the  in- 
terest on  the  $1900,  so  loaned,  and  which  was  also  secured  by 
the  said  bond  and  mortgage,  exceeds  the  rate  of  $6  &c.;  by 
reason  whereof  &c.  the  said  mortgage  was  and  is  void.  There 
is  exhibited  on  the  part  of  the  complainant  a  receipt  dated  April 
2,  1841,  signed  by  George  Wire,  acknowledging  the  receipt 
from  Cummings  of  $1081  48 

and  Christian  Schmuch's  note  for  33  22 

and  George  Mitchell's  note  for  60  00 

and  Samuel  BelPs  note  for  5  30 

and  Cummins's  own  note  for  820  00, 

in  all  $2000,  in  full  compensation  for  a  mortgage  made  to  him, 
Cummins,  by  Wire,  for  $2000,  made  the  first  day  of  April^ 
1841. 

The  complainant,  instead  of  the  usual  replications  to  the  an- 
swers, put  in  special  replications,  under  oath;  a  novel  and  irreg- 
ular proceeding ;  in  one  of  which  replications  he  says,  he  admits 
he  did  lend  Wire,  at  different  times  before  and  at  the  time  of 
executing  the  bond  and  moiftgage,  various  sums  of  money,  and 
in  notes  and  obligations  against  good  and  solvent  men^  in  all 
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amounting  to  (^2000,  and  not  to  the  sum  of  $1900  only  as  is 
charged  in  the  answer  of  Magie  and  Sanderson  ;  but  denies  that 
before  the  whole  sum  of  $2000  was  lent  as  aforesaid,  Wire  paid 
him  and  he  received  from  Wire  $100,  or  any  other  sum  of  mon- 
ey, nor  agreed  to  receive  any  sfm  of  money,  nor  the  said  Wire 
agree  to  pay  any  sum  of  money,  for  the  forbearance  of  payment^ 
nor  for  the  loan  of  the  said  $2000.  And  he  denies  ever  receiv- 
ing from  Wire,  on  the  said  bond  and  mortgage,  for  the  said 
$2000,  BO  loaned,  any  sum  of  $100,  or  one  cent  more  than  tibe 
interest  of  six  per  cent,  per  annum ;  nor  did  ever  bargain  or  agree 
to  receive  any  thing  more  than  at  the  rate  of  6  per  cent,  for  the 
said  $2000  so  loaned  as  aforesaid ;  and  he  admits  that  Wire  did 
offer  him  a  carriage,  after  he  had  so  loaned  him  tiie  said  $2000 
as  aforesaid,  but  which  he  absolutely  refused  to  receive  and  nev- 
er did  receive,  nor  any  other  property  whatever. 

In  his  replication  to  the  other  answer  he  says,  he  admits  he 
did  lend  to  Wire,  at  different  times,  before  and  at  the  time  of 
executing  the  bond  and  mortgage,  various  sums  of  money,  and 
in  notes  and  obligations  against  good  and  solvent  men,  in  all 
amounting  to  $2000 ;  but  he  denies  that  before  the  whole  sum  of 
$2000  was  lent  and  advanced.  Wire  paid  to  him  and  he  received 
from  Wire  a  wagon  or  carriage  of  the  value  of  $100,  for  tiie 
loan  of  the  said  $2000  as  aforesaid,  or  any  wagon  or  carriage  of 
any  value  whatever  for  the  loan  of  any  sum  whatever.  He  de- 
nies ever  receiving  from  Wire,  on  the  said  bond  and  mortgage 
for  the  said  $2000  so  loaned  by  him  as  aforesaid  to  the  said 
Wire,  any  carriage,  wagon,  or  any  other  property  whatever,  or 
one  cent  more  than  the  interest  at  the  rate  of  six  per  cent,  per 
annum ;  nor  did  he  ever  bargain  or  agree  to  receive  any  tiling 
more  than  at  the  rate  of  six  per  cent,  per  annum  for  the  said  sum 
of  $2000,  so  loaned  as  aforesaid.  He  admits  that  Wire  offered 
him  a  carriage  after  that  he  had  so  loaned  him  the  said  $2000  as 
aforesaid,  but  which  he  absoliitely  refused  to  receive  and  never 
did  receive. 

Testimony  was  taken  on  both  sides. 

Theodore  Little  opened  the  argument  on  the  part  of  tiie  de* 
ffOidaDts.     He  cited  2  Cowen  412 ;  3  Harrison  325 ;  8  Cowen 
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669 ;  Greenl.  Ev.  542 ;  2  HUPs  Rep.  522 ;  8  Paige  639  ;  16 
Mass.  Rep.  118 ;  14  John.  Rep.  435 ;  6  Gill  fy  John.  18 ;  3 
Edw.  Ch.  Rep.  614,  638 ;  12  Mass.  Rep.  32 ;  Hoist.  Dig. 
284 ;  1  Green's  Ch.  104,405 ;  4  Pet.  Rep.  205,  228. 

William  Hoisted  for  complainant.  He  cited  1  Paige  Ch.  Rep. 
429 ;  12  GUI.  tf  John.  379;  10  /6.  44 ;  9  ii.  83 ;  1  Hoff.  Ch. 
Pr.  485 ;  Gresl.  Eq.  Ev.  161,  242,  8  ;  3  j3^A:.401  ;  2  Br.  Ch. 
880 ;  3  John.  Ch.  Rep.  612 ;  18  Ves.  517  ;  Ambler  592 ;  3 
Ves.  220,  4  ;  2  Ves.  fy  Beam  ^01  and  note;  20  John.  Rep.  142; 
14  East  56, 566 ;  3  Wheat.  198,  note;  6  Pat^e  638  ;  1  Smith's 
Ch.  Prac.  344 ;  3  Paige  240 ;  8  John.  Rep.  84 ;  4  Day  37, 
114  ;  Gould's  Plead.  90,  91,  see  66 ;  4  Paige  526  ;  3  Wend. 
673 ;  10  Wheat.  392 ;  1  Campbl.  Rep.  165  ;  5  Coke  120 ;  1 
Goilison's  Rep.  425 ;  7  Conn.  Rep.  413 ;  7  Halst.  79. 

jj^a  Whitehead  in  reply. 

The  Chancellor.  I  will  first  inquire  whether  the  usury,  in 
the  manner  and  form  in  which  it  is  set  up  in  either  of  the  an- 
swers, is  sustained  without  the  testimony  of  Wire.  The  answer 
of  Marsh  and  Willis  charges  the  usury  thus  :  that  before  the 
making  of  the  mortgage,  and  about  in  March,  1841,  Wire  ap- 
plied to  the  complainant  to  lend  him  $2000,  and  that  it  was  then 
corruptly  agreed,  by  and  between  the  complainant  a^d  Wire, 
that  the  complainant  should  lend  Wire  $2000  and  should  give 
day  for  payment  till  April  1843  ;  and  that  Wire,  for  the  loan  of 
the  said  $2000  and  the  giving  day  as  aforesaid,  should  give  and 
pay  the  complainant,  before  receiving  the  whole  of  the  $2000,  a 
wagon  of  the  value  of  $100 ;  also,  that  Wire  should  pay  the 
complainant  interest  on  the  said  sum  so  agreed  to  be  loaned,  at 
six  per  cent.,  from  the  said  1st  of  April,  1841,  until  the  time  of 
payment  thereof  as  aforesaid ;  and  that,  to  secure  the  repay- 
ment of  the  J2000,  with  interest.  Wire  should  give  his  bond  for 
Sec,  and  secure  it  by  his  mortgage  &c.;  and  that,  in  pursuance 
of  the  said  corrupt  agreement,  the  complainant  lent  Wire  va- 
rious sums,  at  different  times,  in  all  amounting  to  $2000  ;  and 
that,  before  the  whole  $2000  was  lent  and  advanced.  Wire,  in 
pursuance  of  the  said  corrupt  agreement,  paid  to  the  complain- 
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ant,  and  the  complainant  received  from  him,  a  wagon  of  the  val- 
ue of  ^100  for  the  loan  of  the  said  sum  of  $2000 ;  and  that, 
for  securing  the  repayment  of  the  said  sum  on  the  1st  of  April, 
1843,  with  interest.  Wire,  in  further  pursuance  of  the  said  cor- 
rapt  agreement,  on  the  1st  of  April,  1841,  gave  his  bond  and 
mortgage  &c  ;  which  are  the  same  bond  and  mortgage  set  forth 
in  the  complunant's  bill.  The  charge  is  shortly  this,  that  it 
was  corraptly  agreed,  that  Cummins  should  lend  Wire  $2000 
on  interest,  and  that  Wire,  for  the  loan,  should  give  Cummins, 
before  receving  all  the  money,  a  wagon  of  the  value  of  $100, 
over  and  above  the  legal  interest ;  and  that,  to  secure  the  repay- 
ment of  the  $2000,  wilii  legal  interest.  Wire  should  give  his 
bond  and  mortgage  ;  that  in  pursuance  of  the  agreement,  Cum- 
mins lent  the  $2000,  in  various  sums,  at  different  times,  and 
that,  before  the  whole  was  advanced.  Wire  gave,  and  the  com- 
plunant  received  the  wagon ;  and  that,  to  secure  the  repayment 
of  the  $2000,  with  interest.  Wire  gave  his  bond  and  mortgage. 

That  a  wagon,  of  the  value  of  $100,  was  delivered  by  Wire 
at  Cummins's  residence,  is  proved  by  several  witnesses. 

James  Frashe  says,  that  Cummins  and  Wire  came  to  Wire's 
carriage  shop,  not  far  from  the  Ist  of  April,  1841,  and  looked 
at  the  bodies  and  the  gearing.  That  after  Cummins  left,  Wire 
shewed  him  a  body  and  gearing  to  be  finished  for  Cummins. 
That  it  was  finished  that  spring,  and  that  he,  the  witness,  by 
Wire's  direction,  delivered  it  to  Cummins,  at  his  residence. 
That  it  was  delivered  about  six  weeks  after  Cummins  was  at  the 
carriage  shop  as  before  stated. 

Simeon  A.  Cummins^  a  son  of  the  complainant,  sworn  on  the 
part  of  the  complainant,  proves  the  delivery  of  the  wagon ;  and 
that  it  was  delivered  by  Frashe.  He  thinks  it  was  delivered  the 
last  of  July  or  first  of  August. 

An  effort  has  been  made  on  the  part  of  the  complainant,  to 
show  that  the  wagon  was  not  received  by  him.  I  forbear  ma- 
king any  particular  remarks  as  to  this  effort ;  it  is,  perhaps,  suf- 
ficient for  me  to  say  that  it  should  not  receive  the  favor  of  the  court. 
It  must  be  taken  as  a  fact  in  the  cause  that  the  wagon  was  re- 
ceived by  the  complainant. 

On  what  account  was  it  delivered  by  Wire  and  received  by  the 
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complainant  1  The  complainant,  in  a  special  replication  put  in 
bj  him,  under  oath,  a  novel  proceeding  at  this  day,  admits  that 
Wire  did  offer  him  a  carriage,  after  he  had  so  loaned  him  the 
said  12000,  as  aforesaid ;  but  which,  he  says,  he  absolutely  re- 
fused to  receive  and  never  did  receive.  Having  reached  the  con- 
dusion  that  this  wagon  was  received  by  Gommins,  this  sentence 
is  sufficient  to  show  that  it  was  received  in  consideration  of  this 
loan. 

What  was  the  amount  of  the  loan  t  The  evidence,  exclusive 
of  Wire's  testimony,  shows  that  the  amount  of  the  loan  was 
$2000.  We  have,  then,  a  loan  of  $2000,  secured  by  the  bond 
and  mortgage,  to  be  paid  with  interest,  and  the  delivery  by  Wire 
aod  the  rec^tion  by  Cummins  of  a  wagon,  of  the  value  of  $100^ 
in  consideration  of  the  loan. 

When  was  the  wagon  delivered,  in  reference  to  the  time  when 
the  money  was  advanced  1  The  answer  says  it  was  delivered  be- 
{(xte  all  the  $2000  was  advanced.  The  special  replication  ad- 
mits that  Wire  did  offer  him  a  carriage  after  he  had  so  loaned 
him  the  said  $2000,  as  aforesaid.  These  words  ^^so"  and  ^^a- 
foresaid,"  refer  to  the  statement  of  the  loan  previously  made  in 
the  said  replication.  The  statement  is  thus ;  he  admits  he  did 
lend  Wire,  at  different  times,  before  and  at  the  time  of  the  exe- 
cution of  the  bond  and  mortgage,  various  sums  of  money,  and  in 
notes  and  obligations  against  good  and  solvent  men,  in  all  amount- 
ing to  12000.  Wire's  receipt  of  April  2,  1841,  exhibited  by 
the  complainant,  shows  that  Wire  received  from  Cummins 
ca6h3  $1081 48^ 

Christian  Schmuck's  note  for  38  22^ 

George  Mitchell's  note  for  60  00,. 

Samuel  Bell's  note  for  5  30, 

and  Cummins's  own  note  for  820  00. 

We  have  no  testimony  as  to  the  precise  time  when  this  note  of 
Cummins  for  $820  was  paid. 

Jacob  A.  Haysy  a  witness  sworn  for  the  complainant,  says,  he 
had  the  large  note,  (that  is  Cummins's  note  to  Wire,)  in  his  pos- 
session ;  he  thinks  it  was  for  about  $800.  Wire  sent  him  ^ 
oollect  money,  and  gave  him  this  note  against  Cummins,  among^ 
others  ;  that  he  called  on  Cummins,  and  that,  in  a  day  or  two,. 
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Cummins  came  up  to  Warrcnville,  and  saw  Wire ;  and  he  thinks 
they  tilien  talked  about  this  note.  He  says  that,  as  far  as  he  re- 
collects, this  was  before  the  wagon  was  got  and  before  this  note 
was  paid. 

This  is  all  we  have  in  testimony  as  to  whether  the  wagon  was 
diBlivered  before  this  note  was  paid.  But  when  the  complainant^ 
in  order  to  meet  toother  view  of  the  case,  and  to  show  that  the 
whole  amount  of  the  $2000  was  lent  on  the  Ist  of  April,  1841^ 
is  driven  to  produce  a  receipt  of  Wire  which  shows  that  he,  Cum- 
mins, gave  Wire  his  note  for  $820  of  it,  and  does  not  show 
when  this  note  was  payable,  or  when  the  $820  was  paid ;  and 
when  it  is  shown  that  Wire  sent  a  man  with  this  note  to  Cum- 
mins to  get  the  money  for  it,  and  that  he  did  not  pay  it  to  the 
messenger,  but  in  a  day  or  two  afterwards  went  up  to  see  Wire  ; 
that  shortly  after  the  Ist  of  April  a  body  and  gearing  were  di- 
rected to  be  finished  for  Cummins,  and  that  it  was  delivered,  as 
some  of  the  testimony  shows,  within  six  weeks  thereafter,  other 
testimony  putting  it  a  month  or  two  later ;  I  think  it  would  be 
^asking  too  much  to  ask  the  court  to  permit  these  securities  to 
stand  because  there  is  a  want  of  precise  proof  that  the  wagon 
was  delivered  before  all  the  money  was  advanced.  If  it  was 
not,  there  would  be  very  little  of  substance  in  the  variance ;  for^ 
whether  the  wagon  was  delivered  a  few  days  before  or  a  few 
days  after  the  whole  money  was  advanced,  is,  substantially  of  no 
importance.  And  though  courts  have  been  astute  in  defeating 
the  defence  of  usury ;  I  think  quite  enough  so ;  yet  I  believe  no 
case  can  be  found  in  which  a  complainant,  who,  by  his  own  proof^ 
(hows  that  he  did  not  advance  all  the  money  when  the  securities 
were  taken,  but  gave  his  own  note  for  four-tenths  of  it,  and  does 
not  show  when  that  note  was  payable,  nor  when  paid,  and  who  is 
shown  by  testimony  to  have  received  a  wagon,  of  the  value  of 
$100,  in  consideration  of  the  loan,  beyond  the  interest,  and  with- 
in some  short  time  after  the  date  of  the  securities,  has  been  per- 
mitted to  sustain  them  on  the  ground  that  the  proof  is  not  pre- 
cise that  he  received  the  wagon  before  he  paid  all  the  money.  If 
he  felt  driven  to  this  ground,  he  had  it  in  his  power  to  give  proof 
in  opposition  to  the  facts  and  circumstances  proved  affording  a 
11 
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fair  presumption  that  the  money  was  not  all  paid  till  after  the 
wagon  was  delivered. 

The  testimony  of  Dennis  and  of  Barton  and  Drake  cannot  be 
overlooked,  in  considering  whether  the  defence  made  by  this 
answer  is  made  out.  Dennis  says  the  complainant  told  him  he  had 
let  Wire  have  the  money,  and  that  he  understood  the  complain- 
ant to  say  he  got  something  for  it,  he  cant  say  whether  $100  or 
1200. 

Barton  swears  that  in  May  or  June,  1841,  Cummins  called  at 
his  house  and  asked  to  see  the  law  in  regard  to  usury ;  and  said 
he  had  loaned  Wire  some  money,  and  that  people  said  he  had 
taken  usury,  and  that  Wire  would  swear  him  out  of  it ;  that  he. 
Barton,  read  to  Cummins  the  section  concerning  usury,  and  that 
Cummins  then  said,  ^^If  Wire  saw  fit  to  make  him  a  present, 
what  business  was  it  to  any  body,"  or  words  to  that  efiect. 

Jacob  Drakej  sworn  for  the  complainant,  on  his  cross-ex- 
amination, after  an  evasive  answer  or  two,  says  he  thinks  the 
complainant  told  him  that  Wire  had  givcHai  or  offered  him  some- 
thing like  $100,  for  the  sake  of  getting  some  money;  but  that  he 
would  not  ask  it  of  him  the  way  things  turned  out. 

There  is  but  one  other  question  remaining  to  be  considered  for 
the  purpose  of  determining  whether  the  defence  set  up  by  this 
answer  is  made  out,  excluding  the  testimony  of  Wire.  The  an- 
swer charges  a  previous  corrupt  agreement  to  give  and  receive 
the  wagon.  That  the  loan  agreed  for  was  $2000 ;  that  a  wagon, 
of  the  value  of  $100  was  given  by  Wire,  and  received  by  Cum- 
mins, in  consideration  of  the  loan ;  I  cannot  doubt.  That  the 
wagon  was  delivered  before  all  the  money  was  advanced,  (if  it 
be  at  all  necessary  that  such  prior  delivery  should  be  proved,) 
must,  I  think,  under  the  evidence  in  the  cause,  be  considered  as 
proved.  Was  the  wagon  delivered  and  received  on  a  corrupt 
agreement  made  between  the  parties  at  the  time  of  or  previous 
to  the  loan  1  On  this  part  of  the  case,  I  think  the  doctrine  sanc- 
tioned by  our  Supreme  Court,  in  2  Har.  497,  and  3  Har.  826, 
that  the  payment  and  receipt  of  usurious  interest  is  prima  facie 
evidence  of  a  prior  usurious  contract,  is  the  true  doctrine.  If 
this  be  not  so,  the  statute  against  usury  might  as  well  be  struck 
from  the  statute  book.     If  courts  are  to  permit  themselves  to  be 


1846.J  CUMMINS  V,  WIRE.  88 

blinded  by  a  pretence  that  what  was  given,  for  a  loan,  beyond 
I^al  interest,  was  a  present  made  by  the  borrower  to  the  lender, 
ifter  the  money  was  lent,  without  any  agreement  or  stipulation 
therefor  before,  the  law  against  usury  is  little  better  than  a  dead 
iQtter. 

I  am  of  opinion  that  the  usury  as  set  up  in  the  answer  of 
Marsh  and  Willis  is  proved,  excluding  the  testimony  of  Wire. 

Assuming,  for  the  present,  that  Wire's  testimony  is  admissi- 
ble, we  will  next  examine  whether  the  usury,  in  the  manner  and 
form  in  which  it  is  set  out  in  the  answeV  of  Magie  and  Sander- 
son, is  proved.  This  answer  states,  that  before  the  making  of 
the  mortgage,  and  about  in  March,  1841,  Wire  applied  to  Cum- 
mins for  the  loan  of  $2000,  and  that  it  was  then  corruptly 
agreed  between  them  that  Cummins  should  lend  Wire  $1900 
and  give  day  &c.,  till  April  1,  1843 ;  and  that  Wire,  for  liie 
loan  of  said  $1900  and  the  giving  day  as  aforesaid,  should  pay 
Cummins  interest  on  the  $1900  and  on  the  $100,  at  6  per  cent., 
from  April  1, 1841,  till  the  time  of  payment  thereof;  and  that, 
to  secure  the  $1900  and  the  $100,  with  the  interest  thereon, 
Wire  should  give  the  bond  and  mortgage.  That,  in  pursuance 
of  the  said  corrupt  agreement,  Cummins  lent  Wire  various  sums, 
at  different  times,  amounting  in  all  to  $1900 ;  that  to  secure  the 
repayment  thereof  and  interest  thereon,  on  the  1st  April,  1843, 
and  the  payment  of  the  $100  to  be  paid  by  Wire  to  Cummins, 
in  consideration  of  the 'said  loan,  with  the  interest  thereon,  on 
the  same  1st  April,  1843,  Wire,  in  further  pursuance  of  the  said 
corrupt  agreement,  on.or  about  April  1, 1841,  gave  his  bond  and 
mortgage  &c. 

The  answer  is,  substantially,  shortly  this  : — that  Wire  agreed 
to  borrow  and  Cummins'agreed  to  lend  $1900,  and  that,  for  the 
loan.  Wire  agreed  to  give,  and  Cummins  agreed  to  receive  Wire's 
bond  and  mortgage  for  $2000  with  interest  thereon ;  and  that 
the  loan  was  made  and  the  securities  given  according  to  the  a- 
greement. 

Wire  testifies  that  when  he  first  applied  for  the  money,  he  pro- 
posed to  Cummins  if  he  would  raise  him  $1900,  by  or  about  the 
Ist  of  April,  he.  Wire,  would  give  Cummins  his  bond  and  mort- 
gage for  $2000 ;  that  the  sum  agreed  upon  was  $1900 ;  and 
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Cmnmins  said  he  would  try  and  raise  the  money ;  and  that  Cnm- 
mins  did  raise  for  him,  in  money,  together  with  Cummins's  note^ 
$1900,  on  or  about  April  1,  1841 ;  and  for  which,  he,  Wire, 
gave  his  bond  and  mortgage,  the  mortgage  being  executed  by  his 
wife  also,  for  $2000,  with  interest  thereon.  That  he  received 
but  11900. 

There  can  be  no  doubt  that  this  proof  sustains  the  defence  set 
up  in  the  answer  of  Magie  and  Sanderson ;  and  this  proof  is 
entirely  consistent  with,  and  is  corroborated  by  the  other  eyi- 
dence  in  the  cause,  aside  from  that  which  relates  to  the  wagon ; 
and  the  whole  testimony  of  Wire,  including  his  statement  of  the 
transaction  in  relation  to  the  wagon,  is  entirely  consistent  with 
all  the  other  testimony  in  the  cause,  in  reference  to  the  usury. 
And  here  I  may  be  permitted  to  advert  again  to  the  complainant's 
special  replication.  I  think  it  is  well  calculated  to  show  how 
very  hard  is  the  way  of  the  transgressor ;  and  to  impress  upon 
us  the  truth  that  if  shallow  devices  are  to  be  permitted  to  suc- 
ceed in  overcoming  the  defence  of  usury,  great  elasticity  of  con- 
science, and  great  injury  to  the  cause  of  morals  will  be  the  re- 
mit. In  the  first  part  of  the  replication  he  resorts  to  a  literal 
denial,  (an  improper  mode  of  answering,)  or  rather  an  attempt 
at  a  literal  denial ;  for  he  fails  even  in  this  before  he  gets  through* 
He  denies  that  before  making  of  the  bond  and  mortgage,  and 
about  in  March,  '1841,  Wire  applied  to  him  for  the  loan  of 
$2000,  or  some  other  sum,  and  that  it  was  then  corruptly  agreed 
between  them  that  he  should  lend  and  advance  Wire  $1900,  and 
that  he  should  give  day  &c.  to  Wire,  till  April  1,  1843,  and  that 
Wire,  for  the  loan  of  the  said  $1900  and  the  giving  day  as  afore- 
said, should  give  and  pay  to  him  $100  ;  also  that  Wire  should 
pay  him  interest  on  the  said  $1900  at  six  per  cent.,  and  should 
also  pay  interest  at  the  same  rate  on  the  said  sum  of  $100  so 
agreed  to  be  given  and  paid  by  Wire  to  him,  from  the  1st  of 
April,  1841,  until  the  time  of  the  payment  thereof ;  that  in  or- 
der to  secure  to  him  the  repayment  of  the  said  $1900  agreed  to 
be  paid  as  aforesaid,  to  him  by  Wire,  with  the  interest  thereon, 
it  was  further  agreed  that  Wire  should  make  and  deliver  to  him 
the  bond  of  Wire  for  $2000,  and  the  mortgage  &c.  Now,  this 
denial  is  all  in  one  connected  clause,  the  difierent  parts  of  which 


1846.J  CUMMINS  V.  WIRE.  85 

I 

«re  connected  by  copulatives  ;  and  if  his  denial  is  true  as  to  any 
one  part  it  is  true  as  to  the  whole. 

This  answer  charges  a  part  of  the  agreement  to  have  been  that, 
in  order  to  secure  to  Cummins  the  repa3rment  of  the  $1900  and 
the  payment  of  the  $100,  Wire  should  give  his  bond  and  mort- 
gage for  12000. 

The  denial  is  thus : — ^he  denies  that  in  order  to  secure  the  re- 
payment of  the  $1900,  it  was  agreed  that  Wire  should  give  his 
bond  and  mortgage  for  $2000.  All  this  replication  amounts  to 
nothing  and  a  little  less. 

But  the  parts  of  the  replication  to  which  the  remarks  above 
made  in  relation  to  it  particularly  referred,  is  the  next  succeed- 
ing clause  of  it ;  it  is  as  follows : — He  admits  that  he  did  lend 
and  advance  to  Wire  at  different  times,  before  and  at  the  time  of 
executing  the  bond  and  mortgage,  various  sums  of  money,  and 
in  notes  and  obligations  against  good  and^  solvent  men,  in  all 
amounting  to  $2000,  and  not  to  $1900  only,  as  charged  in  the 
answer  of  Ma^e  and  Sandford.  This  is  evidently  a  well  stud- 
ied sentence ;  and  I  am  very  clear  that  the  complainant  would 
be  unwilling  to  have  it  considered  as  an  oath  that,  before  and  at 
the  time  of  the  execution  of  the  bond  and  mortgage,  he  lent  and 
advanced,  at  various  times,  in  money  and  notes  and  obligations 
$2000.  It  is  evident  that  the  sentence  was  framed  in  view  of 
the  fact  testified  to  by  Wire,  that  some  two  or  three  weeks  after 
the  bond  and  mortgage  was  delivered,  Cummins  came  to  him  and 
said  he  was  dissatisfied  about  the  bond  and  mortgage,  and  gave 
him  $100  in  notes  of  other  persons,  to  make  up  the  $2000. 
Hence  the  sentence  is,  that  he  did  lend  and  advance,  at  difibr- 
ent  times,  before  and  at  the  time  of  executing  the  bond  and 
mortgage,  various  sums  of  money,  and  (did  lend  and  advance) 
in  notes  &c.,  (without  saying  when,  or  how  much,)  in  all  amount- 
ing to  $2000. 

The  next  half  of  this  paragraph  is  of  the  same  character.  It 
denies  that  before  the  whole  sum  of  $2000  was  lent  and  advan- 
ced, that  is  before  he  made  up  the  additional  $100  as  aforesaid, 
he  agreed  to  receive  or  Wire  agreed  to  pay  $100,  or  any  other 
mm  of  money,  for  the  loan  or  forbearance  of  payment  of  the 
(Said  sum  of  $2000. 
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Now  this  is  not  the  charge.  The  charge  is  that,  before  the 
$1900  was  advanced,  Wire  agreed  to  pay  and  he  agreed  to  re- 
ceive $100  for  the  loan  and  forbearance  of  payment  of  $1900. 

He  closes  his  replication  by  saying  he  admits  that  Wire  did 
offer  him  a  carriage,  after  he  had  so  loaned  to  Wire  the  said  sum 
of  $2000,  as  aforesaid,  but  which,  he  says,  he  absolutely  refused 
to  receive  and  never  did  receive. 

I  have  disposed  of  this  part  of  his  statement  before,  and  have 
shown  that,  under  the  testimony  in  the  cause,  he  did  receive  it. 
His  conscience,  perhaps,  was  satisfied,  so  as  to  allow  him  to 
say  he  did  not  receive  it,  by  the  fact  that  his  son  Nelson  took 
the  horse  from  before  the  wagon  and  put  the  wagon  into  the  wag- 
on house,  and  the  wagon  was  called  Nelson's.  But  did  the  fa- 
ther or  the  son  ever  pay  any  thing  for  it  ?  This  device  is  puerile. 
He  received  the  wagon. 

The  case,  then,  as  it  stood  when  the  bond  and  mortgage  were 
executed,  is  clearly  proved  as  set  up  in  defence  by  the  answer  of 
Magie  and  Sandford.  It  was  a  loan  of  $1900,  and  the  takings 
therefor,  a  bond  and  mortgage  for  $2000,  and  interest  thereon. 
This  is  clearly  usurious. 

But  it  was  said  in  argument,  that  Cummins  afterwards  repent- 
ed, and  went  to  Wire  and  gave  him  notes  of  other  persons  to 
the  amount  of  $100,  and  this  made  up  the  loan  to  the  $2000. 
If  it  was  not  for  the  wagon  affair,  I  should  be  called  upon  to 
consider  the  case  in  view  of  the  decisions  which  were  produced 
on  the  argument  on  this  subject  of  penitence.  But,  at  least,  a 
oourt  should  be  satisfied  that  the  repentance  was  sincere,  and 
sincerely  acted  upon.  A  mere  change  from  $100  in  money  to  a 
wagon  of  the  value  of  $100  is  not  proof  of  repentance.  The 
case,  then,  stands  on  its  first  ground,  the  ground  on  which  it 
stood  when  the  bond  and  mortgage  were  delivered ;  and  if  Wire's 
testimony  is  admissible,  the  defence,  in  the  manner  and  form  in 
which  it  is  set  up  in  the  answer  of  Magie  and  Sanderson,  is  made 
out.  If  Wire's  testimony  is  not  admissible,  then  the  defence, 
in  the  manner  and  form  in  which  it  is  set  up  in  the  answer  of 
Marsh  and  Willis,  is  made  out. 

It  appears  to  me  that  Wire's  testimony  is  admissible.  This 
10  a  proceeding  in  rem.    The  costs  will  be  paid  from  the  pro- 
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oeeds  of  the  sale  of  the  property,  if  the  complainant  succeeds ; 
there  would  be  no  decree  against  Wire  for  costs.  That  he  is  a 
defendant  in  the  suit  is  no  objection  to  his  being  sworn,  if  he  is 
not  interested  in  the  event  of  it,  and  interested  on  the  side  of  the 
party  calling  him.  Is  he  interested,  and,  if  so,  on  which  side  ? 
Is  he  interested  to  defeat  the  mortgage  ?  Not  unless  the  decree 
against  the  mortgage  which  might  be  procured  by  his  testimony 
could  avail  him  in  an  action  against  him  on  the  bond.  But  it 
could  not.  If  interested  at  all,  then,  is  it  not  to  sustain  the 
mortgage,  that  the  mortgage  debt  or  a  part  of  it  may  be  paid  ' 
out  of  the  property.  The  benefit  which  has  accrued  to  him 
from  the  amount  paid  by  the  purchasers  of  the  equity  of  redemp- 
tion would  remain  the  same. 

Wire's  testimony  being  considered  admissible,  can  it  be  held 
that  both  answers  are  sustained  ?  It  may  be  s&id  that  if  the 
agreement  was,  to  take  a  bond  and  mortgage  for  $2000  and  in- 
terest thereon,  on  advancing  $1900,  which  is  the  agreement  as 
set  forth  in  the  answer  of  Magie  and  Sanderson  and  proved  by 
Wire,  it  could  not  be  an  agreement  to  lend  $2000  and  take  a 
bond  and  mortgage  for  that  sum,  on  an  agreement  between  them 
that  Wire  should  give  Cummins  a  wagon  of  the  value  of  $100, 
which  is  the  agreement  as  set  forth  in  the  answer  of  Marsh  and 
Willis.  This  would  be  so  if  there  had  been  but  one  agreement, 
and  there  had  been  no  substitution  of  another  agreement  for  it. 
But  where  the  original  agreement  as  first  executed  is  for  secu- 
ring $100  more  than  is  advanced,  and  afterwards  the  lender,  (at 
his  own  suggestion,)  advances  the  additional  $100,  and  takes  a 
carriage  of  the  value  of  $100,  it  must  be  considered  in  the  same 
light  as  if  the  original  agreement  was  to  lend  the  $2000  on  bond 
and  mortgage  and  take  such  carriage  for  doing  it.  Both  answers 
are  sustained. 

The  next  question  is,  can  these  defendants,  or  either  of  them, 
take  advantage  of  the  usury?  These  defendants  were  made 
parties  defendants  as  judgment  creditors.  After  the  filing  of  the 
bill  J  and  before  their  answers  were  filed,  they  became  purchasers 
of  the  lands  at  a  sale  thereof  by  the  sheriff  under  judgments  and 
executions  at  law,  subject  to  all  prior  legal  incumbrances. 
It  WM  held  in  De  Wolf  vi.  Johnsany  10  Wheatan  867,  that 
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the  purchaser  of  an  equity  of  redemption  cannot  set  up  usury  in 
the  mortgage ;  and,  on  the  authority  of  that  case,  it  was  so  de- 
cided by  our  Court  of  Errors  in  the  case  of  Ward  vs.  Plume. 
Afterwards,  a  case  in  which  I  was  concerned  as  counsel,  the  case 
4)jf  Ma&ews  against  Roberts  and  Ogderiy  came  up  before  our 
^ort  of  Errors,  and  the  subsequent  case  of  Lloyd  vs.  Scatty  4 
Peters^  206,  229,  was  produced,  overruling  the  case  of  De  Wolf 
vs.  Johnson;  and  our  Court  of  Errors  sustained  the  defence 
mikde  by  the  purchaser  of  the  equity  of  redemption.  I  am  not 
•disposed  to  question  the  authority  of  that  decision.  But  it  was 
said,  in  argument,  that  when  the  bill  was  filed,  these  defendants 
were  only  judgment  creditors ;  and  that  they  should  not  be  per- 
mitted, after  the  bill  was  filed,  to  put  themselves  in  a  better  po- 
sition to  make  the  defence  by  purchasing  the  equity  of  redemp- 
tion. I  do  not  see  that  this  is  a  sound  position.  Nor  do  I  see 
any  reason  why  a  judgment  creditor,  as  such,  may  not  make  the 
defence.  He  has  a  lien  on  the  property ;  and  for  that  reason  is 
made  a  defendant  in  a  foreclosure  suit.  He  may  redeem.  Has 
he  not  an  interest  in  the  land  sufficient  to  authorize  him  to  ques- 
tion the  validity  of  any  prior  lien.  Why  is  he  made  a  defend- 
ant if  he  cannot  question  the  mortgage  1  Cannot  a  subsequent 
mortgagee  set  up  usury  in  the  first  mortgage  ? 

In  the  case  of  Green  vs.  Ken^py  13  Mass.  415,  Woods,  after 
mortgaging  the  premises  to  Green,  for  $1000,  released  and  guar- 
antied to  Kemp  all  the  right  in  equity  of  redeeming  which  he  had 
in  the  premises,  for  $100.  The  court  in  that  case  said  that 
Kemp  had  no  title  in  the  land  before  redeeming,  for  he  bought 
only  a  right  to  redeem ;  and  therefore  he  could  not  be  permitted 
to  avoid  the  mortgage  for  usury.  But  the  court,  in  the  same 
case,  say  that  if  he  had  bought  the  land  he  might  avoid  a  pre- 
vious usurious  mortgage,  though  he  had  notice  of  the  mortgage 
before  he  purchased. 

In  this  case  Magie  and  Sanderson  bought  the  lands  at  a  sher- 
iff's sale  on  a  number  of  executions,  including  an  execution  of 
their  own,  for  $2700,  the  highest  bid,  and  received  the  sheriff's 
deed  therefor  in  the  usual  form,  subject  to  all  legal  prior  incum- 
brance. I  am  of  opinion  that  such  a  purchaser  can  set  up  usu- 
ry in  a  mortgage  existing  on  the  premises  at  the  time  of  the  (Bale. 
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I  am  of  opinion,  also,  that  when  a  bill  is  filed  to  foreclose,  and 
judgment  creditors  are  made  parties,  and  before  the  time  for  an- 
swering comes,  one  of  the  judgment  creditors,  a  defendant  in  the 
hill,  bnys  the  property  at  sherifPs  sale  under  the  execatioiui  at 
law,  he  may,  in  his  character  of  purchaser,  set  up  rmwtj  in  tlie 
mortgage* 

In  this  view  of  the  case,  the  bill  must  be  dismissed.  It  will 
be  dismissed  without  prejudice  to  the  rights  of  Amos  Kennedy, 
the  subsequent  mortgagee  mentioned  in  the  bill,  whatever  those 
ri|^ts  may  be. 

The  objection  made  to  the  examination  of  Wire  as  a  witness, 
on  the  ground  that  no  order  for  his  examination  was  signed,  can- 
not be  allowed  to  prevail  under  the  circumstances.  A  paper 
purporting  to  be  a  certified  copy  of  an  order  for  the  examination 
of  Wire,  and  of  the  signature  of  the  Chancellor  thereto,  was  sent 
by  the  clerk  to  the  solicitor  of  the  defendants ;  but  by  some  over- 
si^t  the  original  order  was  not  presented  to  the  Chancellor  for 
Ids  signature.  These  orders  are  very  much  of  course.  A  par- 
ty examined  as  a  witness  between  other  parties  is  examined  sub- 
ject to  all  exceptions ;  and  he  may  be  objected  to  at  the  hear- 
ing, if  interested,  though  the  objection  has  not  been  previously 
made. 

Bill  dismissed. 
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CASES   IN  CHANCERY, 


MARCH  TERM,    1847. 


Adam  Kinnamak  y.  John  Henry  and  Richard  Henry. 

Id  May,  1817,  J.  purchMed  land  of  K.  and  paid  part  of  the  consideration  money  and 
gave  K.  a  mortgage  on  the  land  for  the  rMidue.  J.  eold  parts  of  the  land,  and  Kt  la- 
leased  these  parts  from  the  mortgage. 

In  Angoit,  1821,  judgments  were  recovered,  in  iavor  of  other  persons,  against  J.,  on 
which  execntions  were  issned  and  levied  on  that  part  of  the  mortgaged  premises  still 
held  by  J.,  "tubject  to  prior  ineombmnce." 

In  October,  1822,  pending  a  sdit  in  this  court  by  K.  against  J.  for  the  foreclosure  of  the 
■mortgage,  J.  and  his  wife  re*conveyed  that  part  of  the  mortgaged  premises  which  he 
still  held,  and  which  had  been  levied  on  as  aforesaid,  toK.,in  payment  and  discharge 
of  the  mortgage,  and  K.  took  possession  of  the  land ;  the  registry  of  the  mortgage, 
however,  was  left  uncancelled.  Afterwards,  the  slierifl  sold,  under  the  said  levy, 
and  H.  became  the  purchaser;  H.  when  he  so  bought,  having  knowledge  of  the  fore- 
going facts. 

flsU,  that  H.  was  not  entitled  to  the  land  free  from  the  mortgage  debt ;  but  that  K. 
most  be  considered  in  the  light  of  a  mortgagee  in  possesion,  and  H.  as  only  eotitlad  to 
ndeem  on  pajrment  of  the  mortgage  debt. 

It  is  of  the  utmost  importance  that  defendanu  be  held  to  the  establiabed  iiilai  for  as- 
awering. 

It  is  not  sufficient  a  for  defendant  to  say  he  has  no  knowledge  of  a  feet  charged  in  the 
bill. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

William  Hoisted  for  complainant.  He  cite<}  6  John  Ch.  898^ 
5 ;  Wdker^s  Ch.  Rep.  261 ;  2  Ves.  Jun.  487 ;  16  Ves.  249 ; 
8  Paige  421 ;  5  Binney  134 ;  12  John  Rep.  190 ;  1  John  Ch. 
298>  394;  4  A.  7;  Story's  E^.  PI.  page  808,  812}  Co^per^s 
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PL  815 ;  8  Fe5.  87  ;  5  Dana  85 ;  3  Halst.  Rep.  282,  8. 

Peter  D.  Vroam  for  defendants.   He  cited  2  Cawen  246 ;  1 
ITo/^  arul  Sey.  485. 

The  Chancellor.  In  May,  1817,  AcUm  Kinnaman  sold  to 
James  Johnson  two  tracts  of  land  in  the  township  of  MansSeM, 
then  a  part  of  Sossez  county,  for$2900 ;  received  $1000  of  the 
consideration  money, jmd  took  hjff..tlftTidq.^»<^  ^^  Plfl!!tig£?  ^^  ^® 
same  land  for  f  1900,  the  balance  of  the  consideration  money ; 
Johnson,  in  December,  1817,  sold  a  part  of  each  tract  to  one 
Fitzer,  which  Kinnaman  released  from  the  mortgage.  The 
mortgage  to  Kinnaman  was  recorded  on  the  day  of  its  date.  At 
the  term  of  August,  1821,  of  the  Common  Pleas  of  Sussex,^ 
Lewis  Johnson  recovered  a  judgment  against  James  Johnson,  for 
about  $584 ;  and  at  the  same  term  of  the  said  court,  William 
Weller  obtained  a  judgment  against  James  Johnson  and  the  de- 
fendant Richard  Henry,  for  about  $1140.  Executions  were  is- 
sued on  these  Jtidgments.  The  execution  against  James  John- 
son alone  was  levied  on  a  farm  in  the  township  of  Mansfield, 
^^said  to  contain  160  acres,"  (which  included  the  lands  bought 
by  James  Johnson  of  the  complainant,)  and  also  on  a  lot  in  the 
township  of  Greenwich,  "said  to  contain  10  acres,"  "all  subject 
to  prior  incumbrances."  The  execution  against  James  Johnson 
and  Richard  Henry  was  levied  on  a  farm  in  Mansfield,  (I  take  it 
to  be  the  same  farm  which  was  levied  on  by  virtue  of  the  exe- 
cution against  Johnson  alone,)  and  on  a  house  and  lot  in  the  vil- 
lage of  Asbury  in  the  possession  of  Richard  Henry,  and  also 
^^on  a  lot  of  land  in  the  same  township,  said  to  contain  30  acres ; 
likewise  on  one  other  lot  in  the  township  of  Mansfield  said  to 
contain  20  acres,  bounded  by  lands  of  Thomas  Schureman  and 
others,  all  subject  to  prior  incumbrances."  On  the  8th  Octo- 
ber, 1822,  pending  a  suit  in  this  court  brought  byJEiimaman  for 
the  forecloure  of  the  mortgage  so  given  bj  James  Johnson  to 
hjm,  Johnson  and  wife  re-conveyed  to  Kinnaman,  in  payment  of 
Ae  mortgage  debt,  the  two  tracts  so  bought  of  Kinnaiyan  and 
mortgaged  to  him,  (except  the  parts  thereof  which  b||^I)||e||raold 
isd  coATeyed  by  Johnson  to  Fitzer  and  released  by^jSawmPy) 
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and  Kinnaman  thereupon  gave  up  to  Johnson  the  bonds  and 
mortgage,  and  took  possession  of  the  lands  so  re-conveyed,  and 
has  been  in  possession  ever  since.    The  deed  of  re-conyej^ce 
was  recorded  April  10, 1823.    The  mortgage  to  KiimamaiLI§i_ 
mained  uncancelled  of  record.    Afterwards,  the  sheriff  sold  tb^ 
property  levied  on  by  virtue  of  the  said  executions,  including  the\ 
lots  so  mortgaged  and  re-conveyed  to  Kinnaman,  and  made  a  \ 
deed  therefor  to  the  defendant  John  Henry.    Henry,  when  he  ^ 
bought  at  the  sheriff's  sale,  knew  that  Kinnaman  had  sold  these 
lands  to  Johnson,  and  that  Johnson  gave  Kinnaman  a  mortgage 
thereon  for  the  residue  unpaid  of  the  consideration  money,  and 
that  Johnson  had  re-conveyed  the  lands  to  Kinnaman  in  dis- 
charge of  the  mortgage  debt,  and  that  Kinnaman  thereupon  took 
possession,  and  was  in  possession  at  the  time  of  the  sheriff^s  sale. 
The  question  is,  whether  the  purchaser  at  the  sherifi^s  sale  ac- 
qiuired  a  title  to  these  lots  free  and  unincumbered.     If,  on  the 
facts  as  thus  stated,  he  did  not,  the  decree  in  the  case  must  be 
for  the  complainant ;  and  it  will  be  unnecessary  to  go  into  a 
more  particular  detail  of  the  evidence  in  the  cause. 

At  the  time  of  the  levy  of  the  executions,  the  mortgage  was 
recorded,  and  was  the  prior  lien.  Of  this  fact  the  purchaser  at 
the  sheriff's  sale  was  chargeable  with  notice.  The  levy  was  sub- 
ject to  the  mortgage ;  Johnson's  equity  of  redemption  only  was 
levied  on.  Before  the  sale  by  the  sheriff,  Johnson  had  re-convey- 
veyed  the  lands  to  the  mortgagee  in  discharge  of  the  mortgage  debt. 
At  the  time  of  the  sheriff's  sale,  Johnson,  the  defendant  in  the  ex- 
ecution, had  no  interest  whatever  in  the  lands.  What  interest  in 
liie  land,  then,  could  be  sold  on  the  execution  against  Johnson  lev- 
ied on  his  interest  while  he  had  an  equity  of  redemption  in  it.  Could 
a  greater  interest  than  Johnson  ever,  at  any  time,  had  in  the  lands, 
be  sold  on  an|execution  against  Johnson.  Certainly  Johnson's 
fe-conveyanee  to  Kinnaman  gave  Johnson  no  greater  interest  in 
the  land  than  he  had  before.  That  act  deprived  him  of  all  in- 
terest in  the  land,  instead  of  adding  to  or  increasing  his  interest 
Aat  had  been  levied  on. 

It  was  eaid,Ein  argument,  that  the  levy  was  on  the  land  sub* 
jeet  to  the  mortgage,  and  that  if ,  at  the  time  of  fte  sheriff's  sale, 
fte  nKNrtgage  was  imid,  tlie  purdiaeer  at  that  sale  boa^ 
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and,  there  being  then  no  mortgage  on  it,  he  got  it  onincnmbered. 
This  would  be  so  if  he  paid  off  the  mortgage  and  held  the  land, 
or  if  he  had  paid  off  the  mortgage  and  conveyed  the  land  to  a 
third  person ;  but  it  is  not  so  when  he  conveys  the  equity  of  re- 
demption to  the  mortgagee,  and  gives  up  possession  to  the  mort- 
gagee, in  discharge  of  the  mortgage  debt.  The  interest  he  thus 
conveys  is  simply  his  equity  of  redemption,  the  interest  that  had 
been  levied  upon.  To  say  that  if,  after  a  levy  on  a  mortgagor's 
equity  of  redemption,  he  conveys  it  to  the  mortgagee  in  discharge 
of  the  mortgage,  the  w&ole  estate  in  the  land,  as  Well  the  inter- 
est of  the  mortgagee  as  that  which  the  mortgagor  had  at  the 
time  of  the  levy,  may  be  sold  under  such  levy,  is  a  proposition 
which  cannot  be  maintained. 

The  equity  of  the  complainant's  case  does  not  rest  on  the  idea 
that  Johnson  got  the  bonds  and  mortgage  by  promising  to  pay 
the  judgments,  or  by  misrepresentations  that  he  had  paid  them, 
or  on  the  idea  that  the  understanding  was  that  he  had  paid  off 
the  judgments.  The  complainant  cannot  be  subjected  to  the 
loss  of  his  estate  in  the  lands  because  on  receiving  a  conveyance 
of  Johnson's  equity  of  redemption  and  the  possession,  in  dis- 
charge of  his  prior  lien,  he  did  not  insist  that  the  subsequent 
liens  should  be  first  paid  off. 

The  complainant  must  be  considered  in  the  light  of  a  mortga- 
gee in  possession,  and  the  purchaser  at  the  sheriff's  sale  as  hav- 
ing no  other  interest  in  the  lands  than  the  right  to  redeem  them, 
on  payment  of  the  amount  of  the  mortgage  debt,  and  interest, 
less  the  value  of  the  rents  and  profits  since  the  complainant  has 
had  possession. 

I  have  a  remark  to  make  in  reference  to  the  answer  filed  in 
this  cause. 

In  several  respects  it  is  open  to  animadversion.  I  have  hadi 
occasion  to  remark,  before,  that  it  is  of  the  utmost  importance 
that  defendants  be  held  to  the  established  rules  for  answering. 
One  of  these  rules  is,  that  it  is  not  sufficient  for  a  defendant  to 
Bay  he  has  no  knowledge  of  a  fact  charged  in  the  bill.  He  must 
answer  as  to  his  knowledge  and  information'  This  rule  has  not 
heea  observed  in  the  answer  in  this  case. 
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Samuel  Gordon  and  wife  et  al.  v.  Stephen  Barkelew  et  al. 

A  deed  in  the  form  of  baigain  and  aale,  in  cooiidention  of  $1  and  of  love  and  aliM- 
tioB,  to  one  son,  hit  heira  and  aiiigni  forsTer ;  to  have  and  to  hold  to  the  oae  and 
benefit  of  the  laid  ton  and  hit  wife  and  their  hein  and  aatigni  foroTer,  if,  nnlea 
a  di&rent  intention  can  be  made  to  appear,  an  adTaneement  to  the  eon. 

* 

A  fiuher  pnt  one  of  hit  tons  in  poweetion  of  landt,  which 'he  occupied  twenty  jrean  and 
then  sold ;  and  the  father  made  tlie  deed  to  tlie  purchaser  and  tlie  ion  received  the 
consideration  money. 

AeU,  to  be  an  advancement. 

A  fether  put  a  ion  in  posaenion  of  a  house  and  lor,  which  the  son  occupied  during  the 
iktber's  life,  more  than  twenty  years,  and  on  which,  with  the  knowkedge  of  the  fe* 
tber,  he  made  large  improvements.  If  the  value  of  the  house  and  lot,  without  tli» 
improvements,  be  not  equal  to  a  share  of  the  whole  real  estate  to  be  divide<l,  the  house 
and  lot  may  be  set  off,  in  the  division,  to  the  son,  at  its  value  without  the  improve- 
ments. 

If  ifae  value  of  the  houae  and  lot,  without  the  improvements,  be  greater  than  a  sham^ 
the  house  and  lot  may  be  set  off  to  him  and  he  be  directed  to  pay  so  much  as  will 
equalize  the  shares. 

A  child  who  has  received  an  advancement  cannot  be  compelled  to  pay  any  thing  on  ac- 
couit  of  it  to  the  other  children. 

Bill  for  partition  of  the  real  estate  late  of  Runyon  Barkelew> 
deceased.  It  was  filed  by  Samuel  Grordon  and  Abigail  his  wife^ 
John  D.  Servis  and  Elizabeth  his  wife  and  Ann  Rue ;  the  said 
Abigail,  Elizabeth  and  Ann  being  daughters  of  the  said  Barke- 
lew deceased ;  against  Vincent  Barkelew  and  Stephen  Barke- 
lew, sons  of  the  said  deceased,  and  the  children  of  Abraham  Bart 
kelew,  another  son  of  the  said  decedent,  who  is  dead. 

The  bill  describes  the  real  estate  of  which  partition  is  sought, 
consisting  of  several  tracts,  one  of  which  is  described  as  a  house 
and  lot  in  the  occupancy  of  the  defendant  Vincent  Barkelew,  & 
son,  of  Runyon  Barkelew,  deceased,  and  states  that  about  the 
year  1810,  Runyon  Barkelew,  since  deceased,  advanced  Abra- 
ham by  conveying  to  him  and  his  wife,  jointly,  in  fee,  a  farm 
cidled  the  Dunham  farm,  containing  about  100  acres.  That 
Abraham,  wishing  to  make  improvements  on  the  said  farm,  with, 
monies  which  had  come  to  him  through  Jane,  his  wife,  and  she 
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being  unwilling  that  said  mdnies  should  be  used  for  that  purpose 
unless  the  said  Abraham  would  give  her  some  interest  in  the  land, 
agreed  to  give  his  said  wife  an  interest  in  the  farm ;  and  procur- 
ed the  deed  from  his  father,  for  the  said  farm,  to  be  made  to  him 
and  his  said  wife  jointly.  That  many  years  ago,  the  said  Run- 
yon  Barkelew,  deceased,  also  gave  and  advanced  to  his  said  son 
Stephen  two  parcels  of  land,  describing  them ;  both  of  which 
Stephen  took  possession  of  and  occupied  as  his  own,  but  without 
having  any  deed  therefor,  for  upwards  of  twenty  years,  when  he 
sold  th^n  to  William  Messier,  for  |870,  which  he  re()eived  to 
his  own  use,  his  father,  at  his  request  making  a  deed  therefor  to 
the  purchaser.  That  the  said  Runyon  Barkelew,  deceased,  also, 
in  his  lifetime,  gave  and  advanced  to  the  complainant  Elizabeth 
a  lot  of  land,  of  eight  acres,  which  was  conveyed  to  trustees  for 
her  use  during  her  life  and  after  her  death  to  her  heirs.  That 
the  lands  so  given  to  Abraham,  Stephen  and  Elizabeth  were  in- 
tended by  the  said  Runyon  Barkelew,  deceased,  and  received  by 
diem  as  advancements.  The  bill  then  states  certain  facts  as 
evidence  that  advancement  was  intended. 

Vincent  Barkelew  put  in  an  answer  to  the  bill.  He  admits 
the  facts  stated  in  the  bill,  except  as  follows :  as  to  the  allega- 
tion, in  the  bill,  that  Runyon  Barkelew,  deceased,  in  his  life 
time,  made  a  statement  in  writing  of  the  amounts  at  which  he 
valued  the  reaj  estate  given  by  way  of  advancement  to  his  sons 
Abraham  and  Stephen,  and  which  he  the  said  Runyon  intended 
should  be  deducted  from  their  respective  shares  of  his  real  es- 
tate, as  in  the  bill  is  charged,  this  defendant  says,  he  is  entirely 
ignorant  of  any  such  statement  having  been  made,  and  that  he 
neither  admits  nor  denies  it.  That,  as  to  the  house  and  lot  in 
the  bill  mentioned  as  being  in  the  occupancy  of  this  defendant, 
he  says,  that  the  said  premises  consist  of  a  lot  of  land,  with  a 
dwelling  house  and  out  buildings  thereon,  and  a  wharf;  and 
were  purchased  by  the  said  Runyon  Barkelew,  deceased,  from 
one  Dunham,  about  the  year  1811,  for  $2250.  That  the  said  prem- 
ises were,  when  so  purchased,  and  had  been  for  sometime  before, 
in  the  occupancy  of  this  defendant,  who  had  then  just  come  of 
age  and  commenced  business  for  himself.  That  the  said  Run- 
yon Barkelew,  deceased,  having  it  then  in  contemplation  to  make 
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ftdvancements  out  of  his  real  estate  to  this  defendant  as  well  as 
to  his  two  other  sons,  Abraham  and  Stephen,  consulted  with 
this  defendant  as  to  the  purchase  of  the  said  property  for  diis 
defendant ;  and  that,  it  being  deemed  suitable  for  this  defend- 
ant, the  said  Runyon  Barkelew  purchased  it,  and  gave  it  to  this 
defendant.     That  the  said  gift  was  absolute,  and  was  intended 
by  the  said  Runyon  Barkelew  as  an  advancement  out  of  his  real 
estate  to  this  defendant;  it  being  at  the  time  deemed  equivalent 
in  value  to  what  would  be  the  equal  share  of  this  defendant  in  the 
real  estate  of  the  said  Runyon  at  his  decease.     That  at  the  time 
the  said  purchase  was  made,  the  said  Runyon  proposed  to  this 
defendant  that  the  deed  for  the  said  property  should  be  made  to 
this  defendant ;  but  that,  having  just  entered  into  mercantile  bu- 
siness, he  declined  taking  the  deed  in  his  own  name,  and  suffer- 
ed it  to  be  made  to  the  said  Runyon,  his  father.     That  from 
that  time  to  the  present,  a  period  of  more  than  thirty  years,  the 
said  property  has  always  been  possessed  by  this  defendant,  and 
claimed  and  considered  as  his  own ;  and  that  the  said  Runyon, 
also,  in  his  life  time,  always  treated  and  considered  it  as  belong- 
ing to  this  defendant.     That  when  the  said  property  was  so  pur- 
chased from  Dunham,  the  whole  of  the  purchase  money  was  not 
paid ;  but  that  a  mortgage  on  the  property  was  given  to  Dun- 
ham for  a  part  thereof.     That  this  mortgage  remained  unpaid 
several  years,  during  which  time  this  defendant  paid  to  Dunham 
the  interest  thereon ;  and  that  when  the  mortgage  was  finally 
paid  off,  he,  this  defendant,  paid  a  portion  of  it ;  though  he  is 
unable  to  specify  precisely  the  amount  he  paid,  having  never 
kept  any  account  thereof.     That  he  made  large  and  expensive 
improvements  on  the  property,  at  his  own  expense ;  and,  in  the 
year  1816,  built  a  wharf  on  the  premises,  800  feet  long  and 
eight  feet  high,  at  a  cost  of  |2000.     That  in  1822,  he  expended 
$1100  in  repairing  the  said  wharf;  and  that,  in  1840,  he  ex- 
pended the  further  sum  of  $200  in  repairing  the  same.     That 
in  1828  and  1829,  he  repaired  the  dwelling  house  and  built  a 
large  addition  thereto,  consisting  of  two  rooms  below,  four  rooms 
above  and  a  cellar ;  and  that  he  also  built  a  wagon  house,  smoke 
house  and  lime  house  thereon ;  the  whole  of  which  cost  $1000. 
That  the  said  improvements  have  rendered  the  said  property  of 
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doable  the  value  it  was  when  it  was  purchased,  and  were 
made  in  reliance  on  the  gift  of  the  property,  so  made  to  him. 
That  the  value  of  the  said  property  when  purchased  does  not 
exceed  his  equal  share  of  the  real  estate  of  the  said  Runyon,  on 
a  division  of  the  said  real  estate  including  the  said  property ; 
and  that  the  said  property  could  not  be  divided  without  great 
detriment  to  the  value  thereof.  He  claims  to  hold  the  said  prop- 
erty against  any  claim  of  the  other  heirs ;  but,  if  he  has  not  a 
right  so  to  hold  it,  he  submits  that  in  ^ny  partition  of  the  real 
estate  of  said  Runyon  Barkelow,  deceased,  the  said  premises 
should  be  assigned  to  him ;  he  submitting,  that  if  the  original 
value  of  the  premises,  excluding  the  improvements,  exceeds  his 
equal  share,  he  will  pay  the  excess. 

The  joint  and  several  answer  of  the  other  defendants,  except 
Stephen,  was  also  put  in.  They  admit  the  conveyance,  in  the 
year  1810,  by  Runyon  Barkelew,  deceased,  to  his  son  Abraham 
and  Jane  the  wife  of  Abraham,  as  joint  tenants,  in  fee,  of  the 
Dunham  farm,  for  the  consideration  of  love  and  affection  and  of 
|1.  They  say  they  neither  admit  nor  deny  that  the  said  Run- 
yon, deceased,  advanced  to  his  son  Stephen  the  lands  in  that  re- 
spect mentioned  in  the  bill,  they  knowing  nothing  on  the  sub- 
ject of  their  own  knowledge ;  and  they  leave  the  complainants 
to  prove  &c.  That  they  neither  admit  nor  deny  the.  pretended 
advancement  alleged  to  have  been  made  to  Elizabeth  Lewis,  or 
for  her  use ;  but  leave  the  complainants  to  prove  the  same.  But 
they  deny  that  the  conveyances  and  sale  by  Runyon  Barkelew, 
deceased,  to  his  son  Abraham  were  intended  by  said  Runyon  as 
an  advancement  out  of  his  real  estate  to  his  son  Abraham,  or  were 
received  by  Abraham  as  such  advancement. 

The  defendant  Jane  Barkelew,  widow  of  Abraham,  answer- 
ing for  herself,  says,  that,  being  one  of  the  grantees  of  the  said 
100  acre  tract  conveyed  to  Abraham  and  her  jointly,  she  was 
consulted  in  all  matters  touching  the  said  conveyance,  and  took  a 
principal  part  in  the  matter ;  and  that  she  never  heard  it  men- 
tioned by  any  one,  at  the  time,  that  the  said  conveyance  was  to 
be  oonsidered  as  an  advancement  to  Abraham,  and  for  which  he 
was  to  account  after  the  death  of  his  father.  That  if  there  had 
been  any  such  understanding,  the  said  conveyance  would  never 
13 
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haye  been  made  orreceiyed.  That  before,  and  at  the  time  of 
the  said  conveyance,  her  said  hnsband  was  desirous  of  removing 
from  the  village  of  Washington,  where  his  said  father  resided, 
and  had  purchased  property  in  New  Brunswick,  with  a  view  of 
removing  thither,  and  had  made  arrangements  to  do  so.  Thai 
said  Runyon  urged  and  insisted  that  Abraham  should  not  leave 
him,  but  should  remain  with  or  near  him  to  assist  him  in  his  af- 
fairs ;  and  voluntarily  offered  and  proposed  to  give  and  convey 
the  said  lands  to  Abraham,  if  he  would  consent  to  live  thereon 
and  assist  him  in  the  business  and  affairs  of  the  said  Runyon. 
That  she  objected  to  receiving  the  said  deed  and  the  lands  there- 
by conveyed.  That  the  said  Runyon  expressly  told  her,  that  if 
she  and  her  said  husband  would  consent  to  take  the  said  lands 
and  reside  upon  them,  Abraham's  share  in  the  remainder  of  his 
estate  should  not  be  any  the  less  in  consequence  of  the  said  con- 
veyance. That  the  said  proposition  and  request  of  Runyon  were 
yielded  to  with  reluctance  at  the  time,  because  her  said  husband 
and  she  were  very  anxious  to  go  elsewhere,  and  because  the  said 
lands  were,  at  the  tinie,  very  poor  and  unproductive,  and  scarce- 
ly worth  cultivating.  That  when  the  conveyance  was  made,  it 
was  absolute ;  the  consideration  money  was  paid,  and  not  a  word 
was  said,  by  any  one,  about  its  being  an  advancement.  That, 
sometime  previous  to  the  death  of  the  said  Runyon,  the  com- 
plainant Samuel  Gordon,  as  these  defendants  understood,  caus- 
ed it  to  be  told  in  the  neighborhood  that  the  said  conveyance  was 
intended  as  an  advancement ;  and  that  she,  the  said  Jane,  in  the 
presence  of  the  defendants  Mary  Barnes,  Abraham  Barkelew 
and  William  Barkelew,  inquired  of  the  said  Runyon  if  such  sto- 
ry was  true,  that  the  said  conveyance  was  intended  as  an  ad- 
vancement to  be  afterwards  accounted  for  by  the  said  Abraham  ; 
and  that  the  said  Runyon  then  and  there  declared  that  the  said 
representations  were  not  true ;  that  the  said  conveyance  was  not 
intended  as  an  advancement  to  be  afterwards  accounted  for ;  and 
that  they  need  not  give  themselves  any  further  trouble  about  the 
matter.  And  this  defendant  denies,  so  far  as  she  knows  or  be- 
lieves, that  the  said  Runyon,  in  his  life  time,  ever  caused  or  di- 
rected the  complainant  Samuel  Gordon  to  make  a  statement  m 
writing  of  the  amounts  at  which  he,  Runyon,  valued  the  lands 
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alleged  to  ha76  been  adTanoed,  as  aforeaaid,  by  way  of  manifest* 
ing  his  intention  in  regard  to  the  said  oonyeyancee.  She  denies 
that  he  ever  kept  or  made  any  reoord  or  memorandum  touching 
the  said  eonreyanoe  to  Abraham ;  and  charges  that  if  any  such 
pi^per  was  found  among  his  papers,  it  was  the  unauthorized  de- 
vice  of  the  said  Samuel  Gordon  or  of  some  other  person  or  per* 
sons ;  and  she  denies,  as  far  as  she  knows  or  believes,  that  Abra. 
ham  was  present  at  the  time  of  making  such  written  statement 
and  assented  thereto  and  acknowledged  the  same  to  be  correct. 
She  insists  tiiat  the  representatives  of  Abraham  are  entitled  to 
their  full  share  of  the  real  estate  of  which  the  said  Runyon  died 
seized,  without  any  regard  to  the  said  conveyance  made  to  Abra- 
ham ;  which,  she  submits,  was  made  for  the  considerations  afore* 
said,  and  not  as  an  advancement  to  be  accounted  for  by  Abra- 
ham or  his  representatives. 

The  defendant  Stephen  Barkelew  did  not  answer  the  bill ;  and 
a  decree  pro  canfesso  was  taken  against  him. 

A  deed  from  Runy<m  Barkelew  and  his  wife  to  their  son  Abra- 
ham and  Jane  his  wife,  dated  June  18, 1810,  of  a  farm  of  100 
acres,  for  the  consideration  of  ^1,  and  natural  love  and  affection ; 
to  have  and  to  hold  to  the  said  Abraham,  his  heirs  and  assigns 
forever,  to  the  only  proper  use,  benefit  and  behoof  of  him  the 
said  Abraham  and  Jane  his  wife,  their  heirs  and  assigns  forever  ; 
was  exhibited  on  the  part  of  the  complainants. 

It  was  proved  that  Abraham  took  possession  of  this  farm. 

Henry  Crordony  a  witness  called  for  the  complainants,  testi- 
fies, among  other  things,  that  about  two  years  before  Runyon 
Barkelew's  death,  he  saw  in  said  Barkelew's  hand  the  paper 
marked  exhibit  B.  on  the  part  of  the  complainants.  That  said 
Barkelew,  his  sight  being  then  defective,  handed  certain  papers 
to  the  witness  to  read  and  state  the  contents  thereof  to  him,  the 
said  Barkelew.  That  among  the  said  papers  was  the  said  ex- 
hibit B.,  or  one  very  similar  to  it. 

On  his  cross-examination,  he  says  he  has  no  doubt  that  the 
paper  marked  exhibit  B.  is  the  paper  he  saw  in  said  Barkelew's 
possession. 

The  witness  says  he  is  acquainted  with  the  propeity  charged 
in  exhibit  B.  to  Vincent,  a  son  of  Runyon  Barkelew.     He  fur- 


100  GORDON  et  al.  v.  barkelew  et  al.  [mar. 

ther  'says  that,  independent  of  the  paper  exhibit  B.yhe  should 
have  recollected  that  Vincent,  Abraham  and  Stephen  were  char- 
ged with  property  on  that  paper. 

Henry  ShtUts,  sworn  for  the  complainants,  says  he  was  one  of 
the  administrators  of  the  personal  estate  of  Runyon  Barkelew, 
deceased ;  that  he  saw  exhibit  B.  when  they  were  taking  the  in- 
ventory. They  found  it  among  the  papers  of  the  said  Runyon, 
there  described.  Exhibit  B.  is  a  memorandum,  dated  October 
11, 1836,  in  which  Vincent,  Abraham  and  Stephen  are  charged 
as  Dr.  to  the  estate  of  Runyon  Barkelew ;  Vincent  Barkelew  to 
the  house  and  lot  in  the  village  of  Washington  which  he  ^^now 
occupies,"  $2250 

Henry  Oberts's  lot,  1006 

Abram  Barkelew  to  farm,  1500 

Stephen  Barkelew,  to  lot  of  land  of  Robinson  Thomas,  $450,  one 

■ 

lot  of  Forman  Throckmorton,  $400,  cash,  $300. 

No  evidence  was  produced  on  the  part  of  the  representatives 
of  Abraham,  in  support  of  the  allegations  of  their  answer,  on 
which  the  said  answer  claims  that  the  farm  deeded  to  Abraham 
and  his  wife  should  not  be  considered  an  advancement. 

As  to  the  house  and  lot  in  Vincent's  possession,  which  the  bill 
includes  among  the  property  a  partition  of  which  is  sought,  the 
testimony  shows  that  Vincent  has  been  in  possession  of  it  about 
85  years,  and  that  he  expended  large  sums  of  money  on  it,  in 
the  life  time  and  with  the  knowledge  of  Runyon  Barkelew,  deceas- 
eds in  building  outhouses  on  it  and  an  addition  to  the  dwelling 
house,  and  in  building  a  wharf  on  it  at  great  expense ;  but  that 
his  father  never  made  a  deed  to  him  for  it. 

As  to  the  two  lots  stated  in  the  bill  to  have  been  advanced  to 
Stephen,  the  testimony  supports  the  charges  in  the  bill. 

The  cause  was  heard  on  the  pleadings  and  proo: 

Henry  V.  Speer  for  the  complainants. 

John  Van  Dyke  for  the  representatives  of  the  deceased  son 
Abraham. 

Cases  cited  for  the  complainants :  Roberts  on  fraud,  convey  ^ 
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ancesj  74,  75,  878 ;  lb.  40,  noU  8 ;  Stark.  Evid.  1004 ;  16 
John.  Rep.  47 ;  7  Vts.  J.  519 ;  1  Penn.  Rep.  291 ;  8  Paige 
546. 

The  Chakcellor*  There  is  nothing  in  the  proofs  in  the 
cause  to  oyercome  the  evidence  famished  by  the  deed  from 
Rnnyon  Barkelew,  since  deceased,  to  his  son  Abraham,  since 
deceased,  and  the  wife  of  Abraham,  that  the  farm  conveyed  by 
that  deed  was  an  advancement. 

A  deed  in  the  form  of  bargain  and  sale,  from  a  father,  in  con- 
sideration of  $1  and  of  love  and  aflfection,  to  one  of  his  sons, 
his  heirs  and  assigns  forever ;  to  have  and  to  hold  to  the  use 
and  benefit  of  the  said  son  and  his  wife,  and  their  heirs  and  as- 
signs  forever,  is,  unless  a  different  intention  can  be  made  to  ap- 
pear, an  advancement  to  the  son.    2  .^tk.  685. 

As  to  Stephen's  right  in  the  descended  estate,  his  father  put 
him  in  possession  of  lands,  which  he  occupied  twenty  years  and 
then  sold ;  and  the  father  made  the  deed  to  the  purchaser  and 
Stephen  received  the  consideration  money.  I  think  this,  also, 
must  be  held  to  have  been  an  advancement  to  Stephen. 

As  to  Vincent ;  the  father  put  him  in  possession  of  a  house 
and  lot,  thirty-five  years  ago,  which  he  has  occupied  ever  since, 
and  on  which,  with  the  knowledge  of  his  father,  he  has  made 
larg^  improvements,  at  his  own  expense.  Whether  this  is  to  be 
considered  an  advancement  or  not  may  not  be  material.  It  will 
not  be  material  if  the  value  of  the  house  and  lot,  without  the 
improvements,  be  not  equal  to  the  value  of  what  would  be  the 
share  of  Vincent  in  the  whole  real  estate  to  be  divided,  inclu- 
ding the  house  and  lot ;  for  the  court,  under  the  circumstances, 
would  direct  the  house  and  lot  to  be  assigned  to  Vincent,  at  its 
value  without  the  improvements.  If  its  value  without  the  im- 
provements be  greater  than  his  share  as  aforesaid,  then  it  will 
be  necessary  to  determine  whether  it  was  an  advancement.  If 
it  was,  then  he  could  not  be  compelled  to  pay  any  thing  to  the 
other  heirs  on  account  of  it.  But  if  it  was  not,  the  court  would 
direct  the  house  and  lot  to  be  assigned  to  him  on  his  paying  the 
excess  of  its  value  over  a  share,  such  excess  to  be  so 
among  tiie  hm  as  to  efoaliie  their  shares. 
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A  partition  will  be  decreed ;  and  to  that  end,  and  before  di- 
recting a  ccmimission  to  make  the  partition,  the  proper  reference 
will  be  ordered. 

Order  accordingly. 


Samuel  Lanning  v.  Isaac  Cole. 

8.  L.  being  leixed  of  Isndt  which  were  incombered  by  mortgage  and  jodgmenti, 
a  will  devising  the  Mune.  The  lands  were  afterwards  sold  under  the  eiecutiom  it* 
sued  OD  the  judgments,  and  bought  at  the  sheriff's  sale,  by  L  C.  An  agreement  was 
afterwards  made  between  L  C.  and  S.  L.  that  on  8.  L's  paying  to  L  C.  the  amount  of 
the  purchase  money,  and  interest  thereon,  in  six  months,  L  C.  would  convey  the  pram- 
ises  to  8.  L.  8.  L.  filed  his  bill,  stating  that  he  had  tendered  the  money  required  by 
the  said  agreement  and  demanded  a  conveyance,  but  that  i.  C.  refused  it ;  and  pray- 
ing a  decree  for  the  performance  of  the  agreement. 

An  opinion  was  pronounced  in  favor  of  the  complainant ;  but  before  the  decree  was 
signed  the  complainant  died.    Leave  was  given  to  file  a  bill  of  revivor, 

Hdd.  That  the  heirs  at  law  of  S.  L.  were  the  proper  persons  te  revive  or  prosecute  the 
suit ;  that  the  executor  and  the  persons  interested  in  the  personal  estate  under  the 
will  of  8.  L.  should  be  made  parties. 

A.t  owning  land,  makes  a  will  devising  it.  The  land  is  afterwards  sold  on  execution* 
An  agreement  is  then  made  between  the  purchaser  at  the  sale  on  executien  and  A. 
that  the  purchaser,  on  A.'8  paying  him  what  he  gave  for  the  property  and  intereat  oo 
it  in  six  months,  will  convey  the  property  to  A.    A.  afterwards  died. 

BM,  That  the  interest  acquired  by  A.  in  the  land  under  the  said  agreement  did  not 
peas  by  the  will. 

A  will,  as  to  land,  sptaks  only  as  of  the  time  of  making  it :  as  to  personality,  it  vpetka 
as  tn  orficiiZo  morttf . 

In  Joly,  1840,  Samuel  Lanning  exhibited  his  bill,  stating  that 
he  was  lately  seized  in  fe6  of  lands  in  the  city  of  Camden,  on 
which  he  had  erected  six  three  story  dwelling  houses,  at  a  cost  of 
$12,000,  independent  of  the  value  of  the  land ;  and  that  the 
fume  will  rent  for  the  interest  of  120,000.  That  he  had  in- 
cumbered the  premises  by  a  mortgage  of  18500 ;  and  that  tibeA 
were  other  liens  thereon,  by  judgments,  exceedlog  $2000*  l%at 
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ezecutioDB  were  isened  on  the  judgments,  to  the  sheriff  of  Okm- 
oeeter,  and  that  the  said  sheriff,  on  the  8d  October,  1889,  pro- 
ceeded to  sell  the  whole  of  said  premises  in  one  parcel.    The 
bill  states  that  the  advertisements  and  adjournments  of  sale 
made  by  the  sheriff  were  irr^^lar,  and  insists  that  the  whole 
proceedings  of  the  sheriff  were  unlawful.     That  the  whole  prop- 
erty was  struck  off  in  one  parcel,  and  sold  to  the  defendant, 
Isaac  Cole,  for  $3060.     The  bill  states  that  Cole,  on  the  day  of 
the  sale,  circulated  divers  false  representations  as  to  the  com- 
plainant's title  to  the  premises,  (stating  them,)  thereby  depreci- 
ating the  value  of  the  premises,  and  discouraging  persons  from 
bidding.     That  so  flagrant  was  the  conduct  of  Cole  and  the  sher- 
iff in  reference  to  the  sale,  that  the  complainant  resolved  to  im- 
peach it  as  fraudulent  and  to  prevent  the  delivering  of  a  deed ; 
and  that  Cole,  being  aware  thereof,  made  several  proposals  to 
him;  and,  on  the  28th  November  following,  entered  into  an 
agreement  in  writing  with  the  complainant,  under  his  hand  and 
seal,  by  which  he  agreed  that  the  complainant  should  have  six 
months  from  the  26th  October  preceding  to  raise  the  amount  of 
the  purchase  money  paid  by  Cole,  and  the  costs  and  expenses  in- 
cident to  the  sale,  with  interest ;  and  that  on  the  payment  there- 
of, he,  Cole,  would  convey  the  premises  to  the  complainant,  pro- 
vided he,  the  complainant,  should  raise  the  money  on  mortgage 
of  the  premises  for  the  term  of  five  years  and  for  his  sole  bene- 
fit ;  the  said  Cole  to  have,  from  the  date  of  the  agreement,  the 
possession  of  the  premises,  and  to  receive  the  rents  thereof;  and 
diat  on  the  re-payment  of  the  purchase  money  &c.,  as  afore- 
said, he  should  account  for  the  rents,  after  deducting  repairs. 
That  on  the  delivery  of  the  said  agreement  to  the  complainant, 
he  permitted  Cole  to  take  possession.    That  on  the  25th  April, 
1840,  he  tendered  to  Cole  the  amount  required  by  the  said  agree- 
ment and  demanded  a  reconveyance ;  but  that  Cole  refuses  &c. 

The  bill  seeks  a  specific  performance  of  the  agreement. 

The  defendant  answered  the  bill,  and  depositions  were  taken ; 
and  the  cause  was  brought  to  hearing  on  the  pleadings  and 
pxoo&,  before  Chancellor  Pennington;  and  at  the  October  tenUi 
1842|  the  Chancellor  pronounced  an  opinion. 

Oa  ihe  Uth  Julji  1844^  on  its  being  made  to  appear  that  tbe 
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^ampluBMA  bid  died  after  llie  o|Hiiioii  ins  paroDomiaed,  no  de- 
erae  bmn^  been  ogiied,  and  on  aiotmi  in  bdialf  of  Joseph  Pte>- 
ter,  adminiatfator  cum.  test,  annex,  of  Sanmd  Laaning,  CSian- 
cdkr  Haines  made  an  wder  granting  lea^e  to  fik  a  ISU  of  ren- 
jor  &«.,  on  tbat  day,  for  tbe  purpose  of  refifing  tbe  snit  in  Ae 
name  or  names  af  some  proper  oomfdainant  or  oonplainants; 
withoot  prejodiee  to  the  qnestkm  of  tbe  ri^t  ai  the  eonqdainant 
tofilesadi  bilL 

On  that  da  J,  a  l»II  was  filed  by  Joseph  P<nter,  Administrar 
tor  with  tbe  will  annexed,  stating  tbe  filing  by  Lanning,  <m  tihe 
2(Hb  July  1840,  af  an  original  bill  against  Cole,  and  referring 
to  that  biU  £nr  tbe  contents  thereof,  and  tbe  issuing  of  proeess 
tiiereon;  and  that  tbe  defendant  thereto  answered  tbe  said  bill ; 
and  that  such  proceedings  were  bad  in  tbat  canse,  that  at  tbft 
October  term,  1^12,  <^  this  court,  tbe  Chancellor  ddivered  an 
opinion  in  fiiror  at  the  complainant  therein ;  and  that  tbe  agree- 
ment  set  forth  in  the  said  original  bill  should  be  specifically  per- 
formed ;  and  that  it  dioald  be  referred  to  a  master  to  ascertain 
&c.  Tbat  after  tbe  said  opinion  was  delivered,  a  draft  of  a  de- 
cree, in  conformity  thereto,  was  prepared,  (setting  forth  the 
draft.)  Tbat  beCme  the  said  draft  was  signed,  and  on  the  lOtb 
September,  1842,  lianning  died,  kaving  a  will,  of  which  Amos 
BaDock  was  thereby  appointed  execntor.  Tbat  Bollock  renoiDi- 
eed  the  execntorship ;  and  tbat  cm  tbe  6tb  February,  1843,  ad* 
ministradon,  with  the  said  will  annexed,  was  granted  to  tbe  said 
Joseph  Porter.  This  bUl  then  states,  that  the  said  Lanning, 
being  seised  of  tbe  said  property  at  tbe  time  of  the  "*^^"g  and 
publishing  ai  bis  said  will,  and  up  to  tbe  time  at  the  sale  there- 
of by  the  said  sheriff,  did,  by  tbe  said  wUl,  gLre  and  devise  tbe 
same  to  tbe  execntOTS  therein  named,  in  trust,  ontil  tbe  youngest 
diild<^  bis  son  Panl  shall  attain  21  years,  to  be  rented  oat  by  bis 
executors,  and  tbe  rents,  after  defraying  tbe  expenses  of  repairs, 
to  be  disposed  <^  as  fdkms :  $50  annually  to  be  paid  to  hie 
pand-dan^ter  Mercy  Lanning;  and  $50  a  year  to  each  of  bis 
grand-children  Charles,  Sarah,  Hannah,  Ann  and  Samnel  Lan- 
Bingy  diildrenof  his  son  Ptal,  after  they  shall  reqwctively  attain 
SI  years,  nntil  tbe  youngest  diild  of  bis  son  Panl  shall  attain  81 
^  jwg^  and  tibe  remainder  of  the  net  proceeds  be  directedbiseiieca* 
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toro  to  pay,  aoimally,  to  his  daughter-in-law  Rachel  Lanning,  for 
the  purpoBes  therein  mentioned ;  and  he  directs  the  executors  to 
sell  the  property  when  the  youngest  child  of  Paul  shall  attain  21 
years,  and  to  diyide  the  proceeds  of  the  sale  into  eight  equal  parts, 
and  to  pay  one  part  to  the  said  Rachel,  wife  of  his  son  Paul ;  but 
if  she  dies  before  the  sale  and  division,  to  pay  this  sharer  to  her 
children,  except  the  daughter  Mary ;  the  will  disposing  of  the 
other  shares  among  the  children  of  Paul,  some  of  whom  are  mi- 
nors. 

The  bill  then  states,  that  the  said  original  suit  abated  by  the 
death  of  the  said  Samuel  Lanning,  and  that  the  complainant. 
Porter,  as  he  is  advised,  is,  as  administrator  with  the  will  of  said 
Lanning  annexed,  entitled  to  have  the  said  suit  revived  against 
the  said  Cole,  and  to  have  a  decree  therein  perfected  and  carried 
into  effect,  in  the  same  manner  as  the  complainant  Lanning,  if 
living,  might  have  had* 

To  this  bill  the  defendant  demurred. 

JTm.  JV.  Jeffers  in  support  of  the  demurrer. 

Abraham  Browning  and  William  Pennington^  contra. — 

They  cited  Story's  Eq.  PI.  sec.  354,  356,  626,  note  5,  378, 
379,  380 ;  1  Green's  Ch.  363. 

The  Chancellor.  The  question  involved  in  this  case  must 
be  decided  on  the  principles  which  would  be  applicable  to  it  if 
Samuel  Lanning  had  never  had  any  interest  in  this  real  estate 
except  what  Cole's  agreement  to  convey  it  to  him  gives*  The 
sale  of  the  property  by  the  sheriff  divested  him  of  the  interest 
he  theretofore  had  in  it.  No  proceeding  to  set  aside  the  sale 
was  had  -,  and  for  the  purposes  of  the  present  inquiry  that  sale 
must  be  taken  to  have  been  valid.  The  interest  which  Lanning 
acquired  in  the  lands  under  the  agreement  of  Cole  to  convey  the 
same  to  him  was  a  descendible  and  deviseable  interest.  This  in- 
terest descended  to  his  heirs ;  it  did  not  pass  by  the  will  he  had 
made  and  published  before  he  had  acquired  it. 

A  will,  as  to  land,  speaks  only  as  of  the  time  of  making  it} 
14 
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as  to  personality,  it  speaks  in  arHcvlo  mortis^  though  made 
long  before.  The  fact  that  at  the  time  he  made  the  will  he  was 
the  owner  of  these  lands,  and  devised  them  specifically,  can  mskt 
no  difference  in  the  application  of  this  principle. 

All  his  interest  was  subsequently  divested.  It  will  not  be 
contended  that  the  interest  he  then  had  passed  by  the  will* 
What  interest,  then,  could  he  devise  ?  Certainly,  only  the  in- 
terest he  acquired  under  this  agreement.  But  that  interest  was 
acquired  subsequently  to  the  making  of  the  will,  and  could  not 
pass  by  it.  The  equitable  interest,  then,  which  Lanning  acqui- 
red under  the  agreement  descended  to  his  heirs-at-law ;  and  the 
heirs  are  the  persons  interested  in  the  specific  performance  of  the 
agreement.  The  executor  should  be  a  party  to  the  proceeding, 
because,  if  there  be  personal  property  sufficient,  he  will  be  de- 
creed to  pay  the  purchase  money  for  the  benefit  of  the  heirs. 
And  the  persons  entitled  to  the  personal  estate  under  the  will, 
should  also  be  made  parties. 

In  this  view  of  the  case,  even  if  a  decree  had  been  signed  by 
the  Chancellor,  the  lands  would  not  have  passed  by  the  will. 
The  executor  of  the  will,  then,  is  not  the  proper  person  to  revive' 
or  prosecute  the  suit. 

The  demurrer  must  be  allowed. 

Order  accordingly. 
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Lewis  McBride  v.  The  Executors  of  Ebenezer  Elmer  et  al. 

E.  E.  bequeathed  to  "The  Bridgeton  Tn»teet  for  Frae  SchooU"  flOOO,  the  inierart  to  be 
•pplied  annually  tot  agei  ai  far  as  may  be  imeticable,  for  the  taitkn  of  poor  ehUdien 
wUboot  iBfaid  to  denomination  or  color  in  the  elements  of  English  literature. 

There  was  no  sneh  body  as  "The  Bridgeton  Trustees  for  Free  Schools;"  but  there  weia 
in  the  town  of  Bridgeton,  Trustees  of  Public  Schoob,  (usuaUy  called  Free  Schoob) 
as  established  by  the  statute  respecting  public  schools. 

Tlie  beqnest  wae  held  good  as  a  Trust  to  be  executed ;  trustees  were  appointed  by  the 
Court. 

This  is  an  amicable  suit  brought  for  the  purpose  of  settling  a 
question  arising  upon  the  will  of  Ebenesser  Elmer,  late  of 
Bridgeton,  in  the  county  of  Cumberland,  deceased. 

The  bequest  on  which  the  question  arises,  is  to  follows  : 

^^I  give  to*  the  Bridgeton  Trustees,  for  Free  Schools  one  thou- 
sand dollars,  the  interest  to  be  applied  annually  for  ages  as  far 
as  may  be  practicable  for  the  tuition  of  poor  children  without 
regard  to  denomination  or  color  in  the  elements  of  English  litera- 
ture." 

The  case  was  submitted  on  bill  and  answer  and  written  briefs. 

Henry  W.  Green  for  the  complainant. — 

The  intent  of  the  testator  is  obvious.  It  was  to  provide  a 
permanent  fund  for  the  instruction  of  poor  children  in  the  com- 
mon branches  of  an  English  education.  Nor  can  there  be  any 
mistake  as  to  the  objects  of  his  bounty.  They  are  the  poor 
children  of  the  town  of  Bridgeton,  where  the  testator  resided. 

The  design  of  the  testator,  doubtless,  was  to  give  the  money 
to  the  trustees  of  common  schools,  (usually  called  free  schools,) 
as  established  by  the  law  respecting  common  schools,  in  the 
town  of  Bridgeton. 

But  a  difficulty  arises.  ^ 

1.  From  the  supposed  inability  of  the  trustees  to  take  under 
the  will. 

2.  From  the  fact  that  there  is  more  than  one  free  school  in 

Bridgeton* 
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Admitting  for  the  sake  of  the  argument,  that  the  bequest  is 
void  at  common  law,  that  the  trustees  are  incompetent  to  take  a 
legacy,  shall  the  legacy  therefore  fail  ? 

It  is  insisted  on  the  part  of  the  complainant,  that  the  doctrine 
of  cy  pres  applies. 

In  England  this  question  has  long  been  at  rest,  and  the  exer- 
cise of  the  power  is  one  of  the  most  ordinary  and  familiar  sub- 
jects of  chancery  jurisdiction. 

And  the  subject  has  lately  been  so  fully  and  ably  discussed, 
and  settled  by  so  high  authority,  and  upon  so  satisfactory  a  basis, 
that  little  else  is  deemed  necessary  than  a  mere  reference  to  the 
authorities. 

The  difficulty  with  the  question  in  the  courts  of  equity  of  this 
country  has  been  that  the  statute  43  of  Elizabeth,  chap.  4,  (the 
statute  of  charitable  uses)  has  never  been  enacted  here.  And 
the  idea  was  entertained  that  the  doctrine  of  the  isourt  of  chan- 
cery, in  regard  to  charities  and  the  jurisdiction  of  the  court  over 
them,  originated  in  that  statute. 

That  was  the  doctrine  adopted  by  the  court  in  Baptist  Asso- 
ciation v.  HarVs  Exrs.  4  Wheaton  1,  and  the  decision  in  that 
case  proceeded  upon  that  idea. 

But  it  has  since  been  clearly  shown  that  that  opinion  is  erro- 
neous. That  the  court  of  chancery  has  jurisdiction  of  charities 
by  virtue  of  its  inherent  powers.  That  it  was  derived,  not  from 
the  statute  of  Elizabeth,  but  from  the  civil  law  or  from  the  com- 
mon law  ;  and  that  it  both  held  and  exercised  the  jurisdiction 
long  anterior  to  the  statute  of  Elizabeth. 

See  Vidal  v.  Girard^s  Exrs.  2  Howard  127;  Burros  Exrs.  v. 
Smith;  7  VerToont  241 ;  King  v.  Woodhull;  3  Edwards  79. 

I  refer  particularly  to  the  argument  of  George  Wood,  Esq., 
in  7  Vermont  241 ;  to  that  of  Horace  Binney  in  the  Oirard  will 
case,  printed  in  painphlet,  p.  113  to  137.  And  to  the  opinion  of 
Judge  Baldwin  in  the  case  of  Sarah  Banes  in  the  circuit  court 
of  the  U.  S.  Ayil  term,  1833,  pamphlet,  p.  41,  2  &c. 

Numerous  American  cases  in  support  of  the  same  doctrine 
will  be  found  referred  to  by  Mr.  Binney  in  2  Howard  164. 

The  doctrine  of  charitable  uses  and  the  power  of  a  court  of 
equity  over  them  may  now  be  considered  as  definitely  at  rest. 
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It  is  certainly  somewhat  remarkable  that  it  should  not  have 
been  settled  at  an  earlier  day.  It  may  be  explained  by  the  fact 
that  in  this  country,  and  particularly  in  this  State,  there  are  but 
few  legacies  to  charitable  uses,  and  those  generally  very  small 
in  amount. 

The  subject  is  daily  assuming  more  importance.  It  is  a  high- 
ly salutary  exercise  of  jurisdiction ;  and  for  the  court  to  deny 
the  power  would  be  to  divest  itself  of  one  of  its  most  beneficial 
prerogatiyes. 

Though  cases  have  not  arisen,  yet  they  exist,  and  will  be 
brought  before  the  court. 

A  legacy  is  given  to  the  trustees  of  an  unincorporated  reli- 
fpxms  society,  in  trust  to  educate  all  the  x>oor  children  within  its 
limits.  Would  the  court  say  that  the  legacy  must  fail,  or  re- 
fuse to  execute ;  or,  suppose  that  numerous  legacies  of  that  kind 
should  have  been  given,  a  large  fund  accumulated,  and  (as  has 
lately  happened,)  the  society  should  be  dissolved ;  would  the 
court  of  equity  suffer  the  fund  to  be  squandered,  or  claimed  by 
the  individual  in  whose  hand  it  happened  to  be  ?  Would  the 
court  not  appoint  trustees  and  enforce  the  trust  ? 

In  the  present  case  we  need  not  call  to  our  aid  the  doctrine  of 
cy  fres.  The  trust  and  the  objects  of  his  bounty  are  sufficiently 
clear ;  and  the  intent  may  be  carried  into  effect.  It  is  only  re- 
quired that  the  court  of  equity  should  establish  the  trust  and  ap- 
point suitable  trustees  to  execute  the  trust. 

The  object  of  the  bequest  is  a  charity.  A  gift  for  the  support 
of  schools,  or  the  promotion  of  education,  is  a  charity ;  and 
"poor  children"  is  a  sufficient  designation  of  the  objects  of  the 
bounty.  Atty.  Gen*l.  v.  Williams  4,  Bro.  C.  C.  526 ;  2  Roper 
on  Legacies  101. 

Equity  will  not  permit  a  charitable  bequest  to  fail,  either  for 
want  of  trustees,  or  beceuse  the  objects  of  the  testator's  boun- 
ty are  indefinite,  if  the  general  intent  is  apparent,  and  if  the 
will  cannot  be  executed  precisely  in  the  mode  the  testator  direc- 
ted, the  Court  will  execute  the  intent  as  'near  as  may  he.  The 
English  cases  go  much  further  than  are  at  all  necessary  to  support 
the  present  claim.    2  Roper  on  leg.  140,  sec.  5. 
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Lucius  Q.  C  Elmer  for  the  defendants. — 

The  question  in  the  case  is  whether  the  chancellor  in  the  ab- 
sence of  any  statute  similar  to  the  English  statute  of  Elizabeth, 
can  execute  the  bequest  by  means  of  the  doctrine  of  cy  pres. 

Without  meaning  to  do  much  more  than  to  refer  to  the  cases 
within  my  reach,  or  to  which  I  have  references,  it  is  with  consid- 
erable confidence  insisted,  that  the  Chancellor  of  New  Jersey 
has  no  such  power.  He  does  not,  like  the  English  Chancellors, 
represent  the  king  or  government  as  parens  patrue;  but,  under 
the  constitution  of  this  State,  is  simply  a  part  of  the  judiciary, 
holding,  as  such,  the  Court  of  Chancery. 

That  the  bequest  in  this  case  is  void  at  the  common  law,  I  pre- 
sume will  not  be  disputed,  there  being  no  person  or  persons  in 
esse  capable  of  taking  and  fulfilling  the  trust  in  perpetuity ;  and 
there  being  no  designation  of  the  persons  who  are  to  be  benefit- 
ted ;  there  is  neither  a  designated  trustee,  nor  definite  cestuis  que 
trust. 

Nor  is  it  a  case  where  the  executor  can  be  held  to  be  a  trus- 
tee, and  charged,  under  the  authority  of  the  court  and  by  its  aid, 
with  the  execution  of  it.  This  trust,  if  good  at  all,  must  be 
perpetuated.  The  objects  or  persons  to  be  benefitted  are  wholly 
indefinite,  so  that,  to  efiect  the  object,  the  court  must  not  only 
set  up  and  constitute  trustees  and  make  them  at  least  a  quasi 
corporation ;  but  it  must  also,  from  time  to  time,  regulate  the 
mode  of  their  procedure.  The  court  must,  of  necessity,  lay 
down  rules  for  ascertaining  who  the  "poor  children"  are,  that 
are  to  be  instructed,  or  must  leave  this  to  the  unregulated  direc- 
tion of  persons  not  selected  by  the  testator.  It  is,  in  short,  a 
case  where  the  prerogative  superintending  power  of  government 
must  be  called  in  to  supply  defects,  which  a  court,  as  such,  has 
no  power  to  remedy.  The  jurisdiction  to  do  this,  even  under  the 
statute  of  Elizabeth,  is  not  in  the  court,  but  in  the  Chancellor 
personally.     2  Atk.  553. 

That  a  Court  of  Chancery  may  go  so  far  as  to  enforce  a  trusty 
even  for  objects  somewhat  indefinite,  in  cases  where  the  execu- 
tor or  person  named,  or  holding  the  fund,  was  constituted  by  the 
will  trustee,  or  was  in  a  situation  to  be  treated  as  such  by  the 
court,  may  be  conceded,  without  going  the  length  necessary  in 
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this  case,  and  perhaps  without  departing  from  the  general  prin- 
ciples of  a  court  of  equity.  And  it  is  submitted  that  the  strong 
weight  of  authority  in  the  United  States  is  against  going  any 
further.  To  this  extent  most  of  the  following  cases  go,  and  no 
further,  although  some  of  the  judges,  in  argument,  may  seem  to 
sanction  a  stronger  doctrine. 

7  Vermont  Rep.  241 ;  3  Edw.  jR.  King  v.  Woodhull;  7 
Vesey  86  ;  9  Cow.  437  ;  17  Serg.  and  Rawle  88 ;  5  Harr.  and 
John  392 ;  3  Peters  U.  S.  R.  99,  484  4  Wheaton  1 ;  3  Leigh. 
Vir.  450;  1  Hawke  Jf.  C.  276 ;  9  Ohio  203 ;  6  Paige  649; 
and  see  4  Kent  Com.  507,  note  {5th  edit.)  where  most  of  the 
aboYO  cases  are  referred  to,  and  2  Story  Eq.  §§  1169, 1176,  &c.; 
1  Bad.  and  Dev.  JV.  C.  276. 

Some  support  for  going  further  seems  to  be  claimed  from  facts, 
as  to  the  ancient  practice  of  the  English  Chancery  said  to  be 
disclosed  by  the  records  lately  published  in  England,  as  referred 
to  in  the  case  of  Girard's  will ;  2  Howard  U.  S.  R.  127,  155, 
164, 191, 197,  &c. 

But  it  is  submitted  that  such  authority,  so  vague  and  unper- 
tain  in  itself,  derived  from  such  ancient  times,  so  long  disused 
in  Great  Britain,  never  acted  on  in  New  Jersey,  is  not  sufficient 
to  introduce  such  sweeping  conclusions.  The  maxim  that  a  good 
judge  will  seek  to  enlarge  his  authority,  although  flattering  to 
the  court,  and  often  acted  upon  by  good  judges,  is  exceedingly 
dangerous,  and  is  emphatically  to  be  repudiated  under  a  govern- 
ment so  strictly  limited  and  under  a  system  so  justly  jealous  of 
power  as  ours.  The  question  is,  shall  such  powers  be  now  for 
the  first  time  assumed  in  New  Jersey ;  where,  if  necessary,  the 
L^slature  may  so  easily  apply  the  remedy  1  That  so  long  a 
time  has  elapsed  without  having  done  it  is,  certainly,  a  strong 
reason  for  believing  that  such  powers  have  not  been  thought  ex- 
pedient, or  at  least  that  they  are  not  very  necessary. 

The  right  thus  to  make  a  will  for  a  testator,  and  to  deprive 
heirs  of  their  legal  rights,  has  been  exercised  to  the  extent  now 
claimed  only  in  cases  of  charity;  and  this  has  been  done  be- 
cause it  has  been  supposed  that  there  are  peculiarly  strong  mo- 
tives for  upholding  such  bequests.  But  this  is  more  than  ques- 
tionable.    It  is  believed  that  much  stronger  reasons  may  be  ur- 
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ged  for  absolutely  prohibitmg  any  disposilion  of  land  or  of  fnnda 
to  charities,  than  for  fostering  and  enconrag^g  them.  Who 
that  has  had  only  a  passing  knowledge  of  the  gross  abuses  to 
which  they  have  been  subject  in  Great  Britain,  can  help  distrust- 
ing the  policy  of  such  a  system  ?  As  is  remarked  by  the  pions 
and  excellent  Jay,  {Evg.  Exercise^  Aug.  22,) — 

*  ^^Some  leave  large  sums  when  they  die ;  they  had  better  be 
their  own  executors,  and  see  and  enjoy  the  application  of  their 
own  liberality.  The  endowments  bequeathed  by  many  of  our 
good  forefathers  have  operated  rather  injuriously  than  other- 
wise ;  retaining  the  support  of  error  in  some  places  of  worship, 
and  relaxing  the  zeal  and  generosity  of  congregations  in  others ; 
for  people  have  an  amazing  keenness  in  perceiving  when  their  as- 
sistance is  not  wanting." 

In  regard  to  the  question  whether,  if  this  bequest  fails,  the 
money  will  belong  to  the  remainder  of  the  estate  and  be  dispos- 
ed of  as  that  is,  or  whether  it  is  to  be  considered  as  undisposed 
of,  it  is  submitted  to  the  court,  by  the  parties  in  interest,  with- 
out argument. 

The  following  are  some  of  the  cases  applicable  to  this  ques- 
tion. 

4  Ves.  782 ;  4  Paige  117 ;  16  Ves.  451 ;  3  P.  Wms.  40 ;  2 
Jac.  and  Walk.  404 ;  1  HUl  Ch.  R.  S.  C.  95 ;  2  Roper  on  Leg- 
odes  341,  453—7. 

It  is  taken  for  granted  that,  whatever  be  the  decree,  the  cost 
on  both  sides  will  be  taken  out  of  the  fund. 

The  Chancellor  delivered  an  opinion,  orally,  declaring  the 
bequest  good  as  a  trust  to  be  executed.  That  the  only  difficul- 
ty was  a  mistake  in  naming  the  trustees ;  and  that  the  court 
would  appoint  trustees. 

Order  accordingly.  ' 
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Mark  Heathcot  v.  Joseph  Ravenscroft. 

Bin  far  dinolotkm  of  a  partnenhip  and  iojnoctkm  and  ReeeiTer,  on  which  a  RoeoiTor 
was  appofalod. 

The  bill  stated,  that  on  the  16th  November,  1845,  the  com- 
plamant  and  defendant  agreed,  by  parol,  to  enter  into  partner-* 
ship  in  the  business  of  manofaetnring  cotton ;  and  agreed  to 
oontribote  equally  in  money  or  necessary  articles  of  machinery^ 
towards  forming  a  partnership  stock  for  carrying  on  said  busi- 
ness ;  and  that  the  profits  and  losses  should  be  shared  by  or  fall 
equally  on  them.  That  in  pursuance  of  said  agreement,  and  for 
the  purpose  of  providing  themselves  with  a  mill  and  water  pow- 
er to  carry  on  their  said  business,  the  complainant  and  defend- 
ant entered  into  a  written  contract  with  one  John  Cooper  for  the 
purchase  of  certain  real  estate  in  the  county  of  Bergen,  with  a 
water  power  and  cotton  mill  thereon,  for  $1000,  to  be  paid  at  a 
future  day ;  and,  on  the  same  dajr,  entered  into  possession  of 
said  premises,  under  said  contract. 

That  the  complainant  contributed,  in  fulfilment  of  his  part  of 
said  agreement,  and  towards  forming  a  co-partnership,  stock,  in 
necessary  articles  of  machinery  or  in  money,  J562  77,  and  the 
said  Ravenscroft  contributed  $122  85,  leaving  a  deficiency  in  the 
contribution  of  the  said  Ravenscroft  of  $439  92,  which  deficien- 
cy the  said  Ravenscroft  represented  to  the  complainant  that  he 
had  means  of  making  up,  under  his  control ;  and  agreed  to  make 
up  the  same  in  a  short  time  thereafter.  That  notwithstanding 
the  said  deficiency,  the  complainant,  relying  on  the  said  repre- 
sentations and  promise  of  said  Ravenscroft  to  make  up  the  same 
in  a  short  time  thereafter,  entered  with  him  upon  the  business  of 
manufacturing  cotton  yam  under  the  copartnership  agreement 
above  stated. 

That  the  said  Ravenscroft  and  the  complainant  continued  to 

carry  on  the  said  partnership  business  until  September  4, 1846, 

at  which  time  they  stopped  business,  though  no  dissolution  of 

said  oo-xmrtnership  took  place ;  and  that  during  all  that  time 

16 
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the  said  Ravenscroft  neglected  to  make  any  further  contribution 
to  the  said  co-partnership  stock,  notwithstanding  his  said  prom- 
ise and  undertaking  and  the  frequent  urgent  requests  of  the  com- 
plainant for  him  to  do  so. 

That  on  or  about  November  4,  1846,  the  said  Ravenscroft, 
without  the  knowledge  or  consent  of  the  complainant,  and  in  vio- 
lation of  his  said  co-partnership  agreement,  and  without  any 
further  contribution  to  the  said  co-partnership  stock,  sold  and 
transferred  to  Joel  M.  Johnson,  all  his  interest  in  the  lot  of 
land,  mill  and  water  privilege  herein  before  mentioned,  together 
with  all  his  interest  in  all  the  machinery,  gearing  and  fixtures  in 
said  mill,  consisting  of  the  following  goods  and  chattels  in  said 
writing  enumerated,  to  wit :  &c.;  and  did  covenant  and  agree  to 
and  with  the  said  Joel  M.  Johnson  that  he  was  the  true  and  law- 
ful owner  of  one  full  undivided  half  of  the  said  goods,  chattels 
and  privileges. 

That  about  the  time  of  the  said  sale,  the  said  Johnson  enter- 
ed into  the  said  mill,  and  has  ever  since  that  time,  continued  in 
possession  of  the  same  and  of  all  the  gearing,  machinery,  stock 
and  appurtenances  herein  before  mentioned ;  claiming  a  right  so 
to  do  as  the  owner  of  one-half  thereof  by  virtue  of  the  said  ar- 
ticle of  sale. 

That  there  are  in  said  mill,  divers  articles  besides  those  enu- 
merated in  the  said  article  of  sale,  appertaining  to  the  machine- 
ry in  said  mill  and  n^essary  and  useful  in  and  about  the  busi- 
ness of  manufacturing,  amounting  in  the  whole  to  the  value  of 
$175,  as  nearly  as  the  complainant  can  estimate  the  same ;  to 
which  the  said  Johnson  also  claims  an  equal  right  and  title  with 
the  complainant,  and  which  he  also  holds  in  possession  as  one- 
half  owner  thereof. 

That  there  were  co-partnership  debts  contracted  by  the  com- 
plainant and  the  said  Ravenscroft  before  the  4th  day  of  Sep- 
tember last  past,  and  now  remaining  due  and  unpaid  to  the 
amount  of  $710  49. 

That  the  said  Ravenscroft,  since  his  said  sale  to  the  said  John- 
son, hath  refused  to  pay  any  portion  of  the  said  co-partnership 
debts,  although  applied  to  and  particularly  requested  so  to  do ; 
and  that  the  said  Ravenscroft  hath  no  visible  or  tangible  prop- 


1847.]  REATRCOT  V.   RAYEKSCROFT.  116 

erty  or  effects  cmt  of  which  the  proportion  of  said  debts  which 
ought  to  be  paid  by  him  could  be  levied  and  made ;  and  that  the 
said  Ravenscroft  is  in  insolyent  circumstances. 

That  the  said  Joel  M.  Johnson,  although  claiming  to  be  aa 
equal  joint  owner  with  the  complainant  in  the  said  co-partner- 
ship property,  refuses  to  pay  or  discharge  any  of  the  said  co- 
partnership debts,  or  to  make  good  to  the  complainant  the  excess 
of  his  contribution  to  the  said  co-partnership  stock  over  the  con- 
tribution of  the  said  Ravenscroft ;  and  claims  to  hold  the  undi- 
vided half  of  the  said  property  free  and  discharged  from  such 
debts  and  liabilities. 

That  neither  the  said  Ravenscroft  nor  the  said  Johnson,  at  at 
before  the  time  of  the  said  sale  and  transfer  between  them,  made 
known  to  the  complainant  the  intention  of  the  said  Ravenscroft 
to  sell  nor  the  said  Johnson  to  purchase  the  interest  so  sold  and 
purchased,  nor  did  they  or  either  of  them  apply  to  the  complain- 
ant or  obtain  his  assent  to  such  sale ;  but  that  said  sale  and 
transfer  were  made  without  the  complainant's  knowledge  and 
consent. 

That  he  hath  been  informed  and  believes,  and  therefore  char- 
ges it  to  be  true,  that  the  said  Johnson,  before  or  at  the  time  of 
his  said  purchase,  and  before  the  payment  by  him  of  any  money 
on  account  thereof,  knew  or  had  good  cause  to  believe  that  the 
said  Ravenscroft  had  not  an  equal  interest  with  the  complainant 
in  the  said  partnership  property  ;  and  that  he  knew  or  had  good 
cause  to  believe  that  the  said  co-partners  had  debts  at  that  time 
due  and  owing,  for  the  payment  of  which  the  said  co-partner- 
ship property  and  assets  ought  in  law  and  in  equity  to  be  applied. 
And  the  bill  charges  that  the  said  Ravenscroft,  at  the  time  of 
his  agreement  to  make  up  the  deficiency  in  his  contribution  as 
above  stated,  had  not  the  means  so  to  do  under  his  control,  and 
that  his  representations  to  the  complainant  on  that  subject  were 
fraudulent  and  intended  to  mislead  the  complainant ;  and  that 
the  said  sale  by  the  said  Ravenscroft  to  the  said  Johnson  was 
fraudulent,  and  that  the  same  was  made  with  the  intent  to  de- 
firaud  the  complainant  in  the  premises. 

That  by  reason  of  the  premises  the  co-partnership  business  of 
the  complamant  and  the  said  Ravenscroft  is  wholly  broken  up. 
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and  that  the  co-partnership  property  is  suffering  great  damage 
and  loBS ;  and  that  the  said  Johnson  hath  set  up  in  said  mill  a 
machine  for  catting  shingles,  which  the  complainant  is  informed 
and  believes  he  has  pat  in  operation ;  thereby  exposing  the  said 
mill  and  machinery  to  great  hazard  of  loss  by  fire ;  and,  as  the 
complainant  is  advised  and  believes,  by  increasing  the  risk,  viti- 
ated and  avoided  the  insurance  effected  on  the  said  mill  and  ma- 
chinery in  the  name  of  the  said  Ravenscroft  and  the  complain- 
ant as  co-partners  as  aforesaid. 

That  the  said  Johnson  threatens  to  take  exclusive  possession 
and  control  of  the  said  mill  and  machinery  and  appurtenances, 
and  to  put  the  same  in  operation  on  his  own  account  and  for  his 
individual  benefit,  and  thereby  wholly  exclude  the  complaioant 
from  the  same. 

That  the  said  Johnson,  though  not  to  the  knowledge  or  belief 
of  the  complainant  insolvent,  yet  is  possessed  of  slender 
means  and  is  not  of  su£Scient  responsibility  to  render  it  safe  to 
leave  t^e  said  machinery  and  premises  in  his  charge  and  under 
his  control ;  and  that  in  case  of  any  serious  loss  or  damage  to 
said  property,  or  in  case  of  the  fraudulent  removal  or  conversion 
of  the  same,  he  would,  as  the  complainant  verily  believes,  be  un- 
able to  respond  in  damages  to  the  complainant. 

The  bill  prays  that  the  said  sale  by  Ravenscroft  to  Johnson 
may  be  set  aside ;  that  the  partnership  may  be  dissolved ;  and 
that  a  receiver  may  be  appointed  to  take  charge  of  the  partner- 
ship property,  and  collect  and  sell  the  same ;  and  that  the  pro- 
ceeds thereof  may  be  applied,  under  the  direction  of  the  court, 
to  payment  of  the  partnership  debts ;  and  that  so  much  of  the 
surplus,  if  any  remain,  as  may  be  necessary  for  that  purpose,  be 
paid  to  the  complainant,  to  make  good  the  deficiency  of  said  Ra- 
venscroft in  his  contribution  to  the  partnership  stock ;  and  that 
the  residue,  if  any,  may  be  paid  into  court,  to  be  disposed  of  as 
may  be  deemed  equitable ;  and  that  said  Ravenscroft  and  John- 
son may  be  restrained  from  doing  or  suffering  any  damage  or 
waste,  &c. 

On  filing  this  bill  an  injunction  was  granted,  pursuant  to  the 
prayer  thereof. 

Afterwards,  on  notice,  a  motion  was  made  for  the  appoint-^ 
ment  of  a  receiver. 
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Daniel  Barkalow  for  the  motion. 

Richard  R.  PatUinsan  contra. 

The  Chancellor  said  he  thought  it  was  a  plain  case  for  a 
receiver. 
Order  accordingly. 


Joseph  C.  Ware,  an  infant,  by  Isaac  Johnson  2d,  his  next 

friend,  r.  Richard  M.  Ware. 

A  husband  had,  doring  the  life  of  his  wife,  sold  Umber  standing  on  hii  wife's  land,  in 
lots,  to  different  purchasers.  They  commenced  catting  daring  the  life  of  the  wife, 
and,  her  death  happening  soon  after,  cootinaed  cutting  after  her  death.  On  bill  filed 
by  her  infant  heir-at-law,  the  catting  was  fnjoined.  At  the  time  of  the  eerviee  of  the 
injunction,  some  trees  were  still  standing  on  some  of  the  lots  the  timber  on  which  had 
been  sold.  It  was  referred  to  a  master  to  inquire  and  report  how  much  of  the  timber 
had  been  cut  after  the  wife's  death,  with  a  view  to  the  question  whether  the  husband 
should  aceoont  for  it;  and  also  to  iik]uire  and  report  whether  the  interest  of  tiia  in- 
fent  required  that  ttie  trees  still  standing  on  the  said  lots  should  be  felled. 

Ordinarily,  account  for  waste  done  is  only  incidental  to  relief  by  injunction  against  fiir- 
ther  waste. 

If  timber  on  land  of  an  infent  reversioner  is  in  danger  of  decay,  the  court  may  direct  it 
to  be  cut. 

On  the  4th  of  June,  1844,  Joseph  C.  Ware,  an  infant  of  ten 
\  months  old,  by  Isaac  Johnson  2d,  his  next  friend,  exhibited  his 
bill,  stating,  that  he  is  the  grandson  of  Marmaduke  Cook,  late  of 
Salem  coonty,  deceased,  and  the  son  of  Mary  Louisa,  the  daugh- 
ter of  his  said  deceased  grandfather.  That  his  grandfather  died 
intestate,  October  10, 1817,  seized  and  possessed  of  a  large  real 
estate  in  the  counties  of  Salem  and  Glouceefter,  leaving  two 
children,  Joseph  Cook  and  Mary  Louisa  Cook,  the  mother  of  the 
complainant,  his  heirs  at  law.  That  on  the  4th  June,  1842/  tiie 
nid  Mary  Louisa  istermairied  with  Richard  M.  Ware»  the  de- 


118  WABE  V.  WARS.  [ 

fendant,  the  complainant's  father.  That  on  the  4th  of  March, 
1844,  the  said  Mary  Louisa  died,  leaving  the  complainant  her 
only  child  and  heir  at  law. 

The  bill  then  states,  that  in  August,  1843,  on  the  implication 
of  the  defendant  to  the  surrogate  general,  conmiissioners  were 
appointed  to  divide  the  real  estate  of  the  said  Marmaduke  Cook 
between  the  said  Joseph  and  Mary  Louisa,  and  that  seven  seve- 
ral lots  and  tracts  were  thereupon  set  off  by  metes  and  bounds  to 
the  said  Mary  Louisa.  The  boundaries  of  the  tracts  are  set  out 
in  the  bill.  One  is  situated  in  Salem,  containing  thirty  acres ; 
another  in  Salem,  containing  18  acres.  The  other  five  tracts 
are  situated  in  Gloucester ;  one  containing  118  acres ;  another 
268  acres ;  another  45  acres ;  another  5  10-lOOth  acres ;  and 
another  68  acres.  That  the  report  of  the  commissioners  was 
confirmed,  January  8, 1844. 

The  bill  states,  that  the  defendant,  immediately  after  the  said 
division  was  approved,  commenced  the  commission  of  waste, 
spoil  and  destruction  of  the  premises  assigned  to  the  complain- 
ant's mother.  That  the  said  premises  are,  for  the  most  part, 
woodland ;  and  that  the  value  thereof  consists,  principally,  in 
the  wood  and  timber  thereon.  That  the  defendant  hath  cat 
down  and  destroyed  large  quantities  of  timber  and  wood ;  and 
eontinues  to  commit  waste,  spoil  and  destruction  thereon,  to  the 
injury  of  the  complainants'  inheritance.  That  he  had  made  a 
vendue  of  the  timber  standing  on  the  premises,  and  had  sold  to 
divers  persons  large  quantities  of  the  said  timber,  and  among 
others,  to  certain  persons,  naming  eighteen  persons  who  are  made 
defendants,  who  have  cut  down  large  quantities  of  the  wood  and 
timber,  and  carried  the  same  away,  and  threaten  to  continue  to 
do  so.  That  the  said  defendants  have  cut  a  large  quantity  qf 
the  wood  and  timber  and  hauled  it  to  and  upon  adjoining  lands ; 
and  that  a  large  quantity  of  wodd  and  timber  cut  by  the  defend- 
ants now  lies  upon  the  premises,  where  it  was  cut.  That  the 
acts  and  doings  of  the  defendants,  will,  if  continued,  result  in 
the  total  destruction  of  the  estate  of  the  complainant. 

The  bill  prays  an  injunction  against  further  waste,  and  against 
removing  any  wood  or  timber  cut  down  and  being  on  the  premi- 
ieS)  or  any  wood  or  timber  which  has  been  taken  off  the  preini- 
"0  and  is  now  m  acyoining  lands. 
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An  injunction  was  granted  according  to  the  prayer  of  the  bill. 
*  The  joint  and  Beveral  answ^s  of  the  defendants,  except  one 
purchaser  named  in  the  bill,  has  been  put  in.  The  defendants 
admit  tliat  the  premises  came  into  the  possession  of  the  defend- 
ant Richard  M.  Ware  by  marriage  with  his  late  wife,  and  are 
now  held  by 'him  as  tenant  by  the  courtesy,  his  said  wife  having 
died  leaving  issue,  the  complainant. 

They  state,  that  when  the  said  Richard  came  into  possession 
of  the  premises,  there  was  standing  thereon  a  considerable  quan- 
tity of  old  timber ;  much  that  was  decayed  and  decaying  and 
checking  the  growth  of  the  younger  trees ;  much  that  was  injur- 
ed and  ruined  by  the  worms,  particularly  the  pine ;  and  much 
exposed  to  destruction  by  fire,  which  frequently  happens  in  the 
coaling  regions.     That  a  just  and  proper  regard  to  tiie  estate  re- 
quired tiiat  all  that  has  been  cut  should  be  cut,  sold  and  remo- 
ved.    That  the  defendant  Richard  was  so  advised  by  persons 
well  acquainted  with  the  premises  and,  among  others,  by  the  said 
Isaac  Johnson  2d,  the  next  friend  of  the  complainant  in  tins 
suit.     That  the  said  Richard  accordingly  made  sale  of  part  of 
the  timber  growing  on  said  tracts;  and  that  said  sales  were 
made  with  a  special  regard  to  the  benefit  of  the  estate.     That 
all  the  sales  were  made  in  the  life  time  of  the  wife  of  tiie  said 
Richard.  That  since  her  decease  no  timber  has  been  sold.  That 
it  was  imp(»lAnt  for  the  preservation  of  the  timber  cut  that  it 
should  be  removed  and  used.     That  there  is  considerable  bark 
on  some  of  the  lots,  which  if  sufiered  to  lie  on  the  ground,  will 
soon  be  worthless.     That  such  is  the  situation  of  the  lots  which 
have  been  sold,  some  of  them  having  but  few  trees  standing,  and 
these  more  or  less  injured  by  the  fall  of  the  surrounding  timber, 
that  a  just  regard  to  the  interests  of  the  estate  and  of  the  party 
legally  entitled,  requires  tiiat  the  timber  sold  should  be  cut ;  and 
the  timber  cut  used. 

The  answer  submits,  that  the  defendant  Ware,  as  tenant  by 
the  curtesy,  under  such  circumstances,  is  entitled  to  the  pro- 
ceeds of  the  said  sales ;  but  tiiat  if  it  should  be  otiierwise  de- 
creed, he  is  guardian  of  tiie  complainant,  and  is  willing  and  rea- 
dy to  account  for  tiie  same  as  such  guardian,  under  tiie  direc- 
tioa  of  this  court }  and  that  he  is  further  ready  and  wiUing  to 


120  WABE  t^.  WA&E.  [ 

stipulate  that  no  more  sales  shall  be  made.  That  the  oontina- 
iDg  the  injunction  will  be  detrimental  to  all  parties. 

In  October,  1845)  on  motion  of  counsel  for  the  defendants, 
and  with  the  consent  of  the  counsel  for  the  complainant,  the  in- 
junction was  so  modified  as  to  permit  the  wood  and  timber  that 
had  been  cut  to  be  removed  by  the  purchasers,  the  same  being 
first  appraised  and  valued  by  Joseph  Nelson  Esq.,  of  the  county 
of  Salem ;  the  said  appraisement  to  be  filed  in  this  cause ;  and 
the  defendant  Ware  to  account  for  the  amount  of  it,  if  ike  court, 
on  the  hearing,  shall  be  of  opinion  that  he  is  liable  to  account. 

The  case  was  heard  on  the  bill  and  answer. 

William  JV.  Jeffers  for  the  complainant. 
Peter  D.  Vroam  for  the  defendants. 

The  Chancellor.  The  commissioners'  report  of  the  divis- 
ion was  confirmed  January  8, 1844.  The  complainant's  mother 
died  March  4,  1844.  The  bill  was  filed  June  4, 1844  ;  and 
states,  that  immediately  after  the  division  was  approved,  the  de- 
fendant Ware  commenced  cutting,  and  that  he  has  cut  down 
large  quantities  of  timber  and  wood,  and  continues  to  commit 
waste,  to  the  injury  of  the  complainant's  inheritance.  That  he 
made  a  vendue  of  the  standing  timber,  and  sold  it,  in  lots,  to  dif- 
ferent persons,  who  had  cut  down  large  quantities  of  the  wood 
and  timber,  and  carried  the  same  away,  and  threaten  to  contin- 
ue to  do  so.  That  the  defendants  have  hauled  a  large  quantity 
of  the  timber  cut,  to  and  upon  adjoining  lands,  and  that  a  large 
quantity  of  the  timber  cut  now  lies  on  the  premises  where  it  was 
cut.  The  bill  does  not  state  when  the  vendue  was  made ;  nor 
whether  the  wood  and  timber  now  lying  on  tho  premises  was  cut 
before  the  mother  died,  or  has  been  cut  since. 

The  answer  states,  that  all  the  sales  were  made  in  the  life 
time  of  the  wife  of  the  defendant  Ware ;  and  that  such  is  the 
siiuation  of  the  lots  which  have  been  sold,  some  of  them  having 
but  few  trees  standing,  and  those  more  or  less  injured  by  the  fall 
of  the  surrounding  timber.  That  the  interests  of  the  estate,  and 
of  the  party  legally  entitled,  require  that  the  timber  aoldbe  oot^ 
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It  would  seem,  from  the  bill  and  answer,  that  the  defendants 
commenced  cutting  before  the  wife  of  the  defendant  Ware  died^ 
and  continued  to  cut  after  her  death. 

It  is  clear  that  the  complainant,  in  the  life  time  of  his  mother^ 
who  held  the  fee,  could  not  have  restrained  his  father  from  cut- 
ting. Is  he,  then,  entitled  to  an  account  for  what  was  cut  in  his 
mother's  life  time  1  Possibly  a  case  might  arise  in  which  it 
would  be  just  and  equitable  to  direct  such  an  account ;  but  ordi- 
mrily,  account  for  waste  done  is  only  incidental  to  relief,  by  in^ 
junction  against  further  waste.  8  ^tk.  262 ;  8  Paige  259 ;  1 
Stary^s  Eq.  Jur.  sec.  518. 

As  to  the  timber  that  was  cut  after  the  death  of  the  wife,  it 
may  be  that  an  account  wiU  be  ordered.  As  to  the  trees  stand- 
ind  on  lots  that  were  sold,  it  may  be  to  the  interest  of  the  in- 
fant's estate  in  the  lands  that  they  be  felled ;  they  may,  from 
the  causes  stated  in  the  answer,  be  going  to  decay.  If  from 
such,  or  any  other  cause,  timber  on  an  infant's  land  is  in  danger 
of  decay,  the  Court  may  direct  it  to  be  cut.  It  will  be 
rsferred  to  a  master,  to  ascertain  and  report  how  much  of  the 
timber  now  lying  on  the  premises  or  adjoining  lands  was  cut  af- 
ter the  death  of  the  wife ;  and  whether  the  interest  of  the  es- 
tate requires  that  the  trees  standing  on  the  lots,  the  timber  on 
which  was  sold,  should  be  felled. 

The  cctisideration  of  all  further  equity  is  reserved  till  the  com- 
ing in  of  the  report. 

Order  accordingly. 
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Hannah  Lippincott  and  Aquila  S.  Ridgeway  Executors  and 
Trustees  under  the  will  of  Hope  Cowperthwate,  deceased, 
y.  Charles  Stokes  and  Thomas  Budd^  executors  of  Hope 
Haines  deceased. 

H.  C.  bequeathed  to  W.  L.,  sinoe  deoea»e<f,  uid  A.  S.  R.  and  to  the  tunriTor  of  them, 
one-ilrarth  part  of  her  peraonal  eetate»  in  Trust  to  place  the  lame  at  interest,  and  to  pay 
the  interest  arising  thereon,  yearly,  to  H.  H.,  so  long  as  she  shall  Hto;  and  also, 
in  trust,  to  pay  to  H.  H.  so  much  of  the  principal  as  she  shall,  fWmi  time  to  time,  by 
writing  under  her  hand,  attested  by  two  credible  witnesses,  require  of  the  said  Trus- 
tees; aud  if  she  shall  leave  children  living  at  her  death,  or  descendants  of  such  chil- 
dren, then  that  what  shall  remain  undisposed  of  of  the  said  one-fourth  part,  with  its 
accumulated  interest,  shall  belong  to  and  vest  in  her  children,  to  be  paid  to  them  at 
SI  years  of  age  respectively;  with  further  provisions  in  case  she  shall  die  without 
leaving  children  or  descendants  of  children.  H.  H.  died  without  leaving  any  child 
or  any  descendant  of  any  child ;  and  leaving  a  will,  by  which,  after  giving  a  niun- 
ber  of  pecuniary  legacies,  she  gives  the  residue  of  her  estate,  real  and  penonal,  to 
Ac, 

One  question  decided  in  the  cause  was  whether  H.  H.  had  withdrawn  from  the  trast 
any  of  the  fourth  part  bequeathed  to  her,  in  the  mode  directed  by  the  will,  or  by  any 
act  which  could  be  considered  equivalent  to  it. 

The  court  may  aid  a  defective  execution  of  a  power ;  but  will  not  supply  the  execution 
where  none  has  been  attempted  or  intended. 

Where  the  circumstances  are  so  equivocal  as  to  leave  the  mind  in  doubt  whether  an 
execution  of  a  power  was  at  all  intended,  the  court  should  not  interpose.  An  inten- 
tion to  execute  the  power  should  clearly  appear. 

The  executors  of  the  will  of  H.  H.,  having  obtained  possession  of  securities  belonging 
to  the  trust  fund,  were  ordered  to  restore  them  to  the  trustee. 

The  claim  made  by  the  bill  under  the  words  "accumulated  interest*'  in  the  will  was  de* 
nied  ;  the  cdhrt  holding  the  words  to  apply  only  to  the  interest  remaining  unpaid  to 
H.  H.  at  her  death. 

Where  securities  for  money  are  made  payable  to  two  persons,  the  surviving  payee  or  ob- 
ligee is  entitled  to  the  custody  of  them  and  to  collect  the  money  on  them ;  and  the 
representatives  of  the  deceased  co-payee  or  co-obligee  are  not  at  liberty  to  take  half 
of  them,  in  amount,  from  his  possession. 

Hope  Cowperthwaite,  deceased^  late  of  Mount  Holly,  in  this 
State,  died  in  March,  1820,  having  first  duly  made  and  publish- 
ed her  last  will  and  testament,  and  a  codicil  thereto,  bv  which, 
after  giving  certain  pecuniary  legacies,  she  bequeaths  her  per- 
sonal estate  in  four  shares  -,  each  share  to  Tmetees  for  certain 
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beneficiaries.  She  bequeaths  one-fourth  in  trust  for  her  sister 
Rebecca  Zilley.  It  is  not  necessary  to  state  particularly  the 
provisions  of  this  trust. 

She  gives  and  beqeaths  to  her  son  Wallace  Lippincott  and 
her  grandson  Aquila  S.  Ridgeway  and  to  the  survivor  of  them, 
and  to  the  executors  &c.  of  such  survivor,  one  other  equal  fourth^ 
in  trust  to  place  the  same  at  interest^  and  to  pay  the  interest  a- 
rising  thereon,  yearly,  to  her  daughter  Hope  Haines,  as  long  as 
she  shall  live ;  and  to  pay  Hope  so  much  of  the  principal  of  the 
said  fourth  as  she  shall,  from  time  to  time,  by  writing  under  her 
hand  attested  by  two  credible  witnesses  require  of  the  said  trus- 
tees ;  and  on  the  death  of  Hope,  leaving  children  at  her  deaths 
what  shall  remain  undisposed  of  of  this  fourth,  with  its  accumu- 
lated interest,  to  go  to  the  children ;  but  if  she  should  die  not 
leaving  any  child  or  descendant  of  any  child  living  at  her  deaths 
then  that  the  said  trustees  (Wallace  Lippincott  and  Aquila  S. 
Ridgeway)  pay  such  part  of  this  fourth  as  may  remain  undispo- 
sed of  at  the  death  of  Hope  Haines,  with  its  accumulated  inter- 
est, unto  such  of  the  brothers  and  sisters  of  Hope  Haines,  or 
their  children,  and  in  such  proportions,  as  the  said  Hope  shall  by 
will,  or  writing  in  nature  thereof,  signed  by  her  hand  and  attest- 
ed by  two  credible  witnesses,  direct  and  appoint ;  the  said  Hope 
to  have  power  to  dispose  of  the  same  only  among  her  brothers 
and  sisters  and  their  children ;  and  on  the  death  of  Hope  Haines 
without  leaving  any  child  living  at  her  death,  or  descendant  of 
such  child,  and  without  any  such  appointment,  then  that  the  said 
trustees  pay  the  same  to  the  brothers  and  sisters  of  the  said 
Hope  Haines,  in  equal  portions,  the  share  of  any  sifter  that  may 
be  married  to  be  paid  to  her  trustee,  for  her  separate  use,  free  &o ; 
the  children  of  any  deceased  brother  or  sister  to  stand  in  the 
place  of  his,  her  or  their  parent,  and  to  take  that  parent's  sharOy 
equally  between  them,  if  more  than  one. 

The  will  provides  that  the  trustees  and  the  survivor  of  them, 
and  all  trustee  and  trustees  thereafter  to  be  appointed,  shall, 
from  time  to  time,  at  the  reasonable  request,  costs  and  damages 
of  the  said  Hope  Haines,  for  the  better  carrying  on  the  trusts 
aforesaid,  appoint  one  or  more  new  trustee  or  trustees,  (except- 
ing wy  huabaad  of  the  said  Hope  Haines,)  who  shall,  from  time 
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to  time,  be  nominated  by  the  said  Hope  Haines,  with  like  pow- 
ers 8lc. 

The  will  gives  another  fourth  to  her  son  Wallace  Lippincott 
fload  her  said  grandson  A.  S.  Ridgeway,  and  to  the  surrivor  of 
Aem,  and  the  executors  &c.  of  the  said  survivor,  in  trust  to  put 
Ae  same  at  interest,  and  to  pay  all  the  interest  arising  there- 
from, yearly,  to  her  daughter  Hannah  Lippincott,  so  long  as  she 
diall  live,  and  also  to  pay  Hannah  so  much  of  the  principal  as 
she  shall,  from  time  to  time,  by  writing  &c.  (as  in  the  foregoing 
case)  require ;  and  if  Hannah  should  die  without  leaving  any 
child  or  descendant  of  such  child,  then  the  said  trustees  to  pay 
each  part  of  this  fourth  as  may  remain  undisx>osed  of  at  the 
time  of  her  death,  with  its  accumulated  interest,  unto  such  of  the 
1)itoihers  and  sisters  of  Hannah  and  their  children,  and  in  such 
proportions,  as  Hannah  shall  (in  the  way  provided  in  the  case  of 
Hope)  direct  and  appoint ;  but  only  among  her  brothers  and  sis- 
ters and  their  children ;  with  like  provision  as  in  case  of  Hope, 
if  she,  Hannah,  makes  no  such  appointment,  and  with  like  pro- 
vision as  to  new  trustees. 

By  the  codicil,  she  appointed  Aquila  S.  Ridgeway  an  execu- 
tor of  her  will,  in  conjunction  with  Hannah  Lippincott  and  Hope 
Haines. 

Hope  Cowperthwaite  died  in  1829.  The  three  executors  pro- 
ved the  will.  Wallace  Lippincott,  the  only  co-trustee  with 
Aquila  S.  Ridgeway  of  the  fourth  bequeathed  in  trust  for  Hope 
Haines  and  those  connected  with  that  trust,  died  in  June,  1837, 
leaving  Aquila  S.  Ridgeway  sole  trustee  of  that  fourth.  And, 
einoe  the  death  of  Hope  Haines,  the  complainants  Hannah  Lip- 
pincott and  Aquila  S.  Ridgeway  are  the  surviving  trustees  of 
another  fourth  bequeathed  in  trust  for  Rebecca  Zilley.  And 
Hannah  Lippincott  and  Aquila  S.  Ridgeway  are,  also,  since  the 
death  of  Hope  Hains,  surviving  executors  of  the  will  of  Hope 
Cowperthwaite. 

Hope  Hiaines  died  in  January,  1844,  leaving  a  will,  and  ap- 
pointing Charles  Stokes  and  Thomas  F.  Budd,  the  defendants  in 
tliis  case,  executors  thereof,  and  trustees  for  certain  purposes 
tiierein  specified.  This  will  gives  $2000  to  the  children  of  a 
niece;  $2000  to  the  children  of  another  niece;  $120  a  year  to 
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a  nephew,  during  his  life,  and  on  his  death  the  principal  sum  of 
$2000  to  be  divided  among  his  children  and  the  children  of  anj 
deceased  child  of  his,  and  if  he  leave  no  child,  or  descendant  of 
any,  tbe  said  $2000  to  be  divided,  at  his  death,  between  his  sis- 
ters and  the  children  of  his  deceased  brother ;  the  said  children 
taking  one-third ;  $2000  to  a  son  of  a  deceased  nephew ;  $1000 
each,  to  two  daughters  of  a  deceased  nephew,  and  $80  a  year  to 
their  mother,  during  her  life ;  the  interest  of  $400  a  year  to  her 
sister  Rebecca  Zilley,  during  her  life,  and  at  her  death,  the  said 
interest  to  be  paid  to  two  daughters  of  the  said  Rebecca,  during 
their  lives,  and,  after  their  deaths,  to  their  children ;  (and  carry- 
ing the  trust  provisions  further,  and  authorizing  her  neioes  to 
elect  new  trustees,  not  their  husbands ;)  the  interest  of  $2000 
a  year  to  Aquila  S.  Ridgeway,  (a  nephew,)  after  the  death  of  his 
present  wife,  if  he  should  outlive  her,  and,  at  his  death,  the  said 
$2000  to  be  divided  among  his  children,  (and  providing  for  the 
children  of  any  deceased  child,  and  that  if  his  present  wife  should 
outlive  him,  then,  at  his  death,  the  said  $2000  to  be  divided 
among  all  her  neices  and  a  nephew  and  the  children  of  a  deoeaa- 
ed  nephew.)  The  will  then  devises  and  bequeaths  all  the  rest) 
residue  and  remainder  of  her  estate,  real  and  personal,  to  be 
equally  divided  between  the  child  or  children  of  Aquila  S.  Ridge- 
way and  her  sister  Rebecca  Zilley. 

This  will  is  dated  November  17, 1841,  and  is  executed  under 
seal,  in  the  presence  of  three  witnesses. 

Hope  Haines  left  both  real  and  personal  estate  of  her  own^ 
unconnected  with  the  trusts  under  the  will  of  Hope  Cowperth- 
waite ;  and  her  personal  estate  was  more  than  sufficient  to  pay 
the  legacies  given  by  her  will. 

After  the  death  of  Hope  Haines,  the  executors  of  her  said 
will  went  to  the  house  where  she  and  her  sister  Hannah  had  re- 
sided, and  where  Aquila  S.  Ridgeway,  until  his  marriage,  had 
lived  with  them,  and  where  Hannah  Lippincott  yet  lived ;  and, 
a  box  containing  individual  papers  of  Hope  Haines,  as  well  as 
the  papers  claimed  by  the  bill  to  be  trust  papers,  being  shown  to 
them,  took  an  inventory  and  appraisement  of  what  were  admit- 
ted to  be  Hope  Haines's  separate,  individual  M/jtjJM^  ^^^ 
also,  inventoried  uid  appraised  as  belonging  ta^^^P^^  the 
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one-half,  in  amount,  of  the  securities  claimed  in  the  bill  to  be- 
long to  the  trusts  created  by  Hope  Cowperthwaite's  will,  and 
took  possession  of  and  carried  away  securities  claimed  by  the 
bill  as  belonging  to  the  said  trusts,  to  the  amount  of  half,  and 
somewhat  more,  of  the  whole  amount  of  the  said  securities. 

The  bill  is  filed  by  Hannah  Lippincott,  Aquila  S.  Ridgeway  and 
Rebecca  Zilley,  against  Charles  Stokes  and  Thomas  F.  Budd,  per- 
sonally, and  against  them  as  the  executors  of  the  last  will  and 
testament  of  Hope  Haines,  deceased ;  and  prays  that  they  may 
render  an  account  of  all  the  securities  taken  by  them  belonging 
to  the  trusts  created  by  Hope  Cowperthwaite's  will ;  and  that  an 
ftccoimt  may  be  taken,  under  the  direction  of  the  court,  of  the 
whole  of  the  said  trust  funds  which  were  in  the  hands  of  Hope 
Haines,  with  the  accumulated  interest  thereon ;  and  that  they 
may  be  decreed  to  pay  over  to  the  complainants  Hannah  and 
Aquila  the  amount  in  their  hands  found  to  be  due  from  the  es- 
tate of  Hope  Haines  to  the  said  trust  estate,  and  to  deliver  to  them, 
Hannah  and  Aquila,  as  trustees  under  the  will  of  Hope  Cowperth- 
waite,  all  securities  for  money  taken  by  the  defendants  which  may 
be  found  to  belong  to  the  said  trust  estate  and  to  the  complain- 
ants Hannah  and  Aquila,  as  trustees  as  aforesaid,  or  either  of 
ihem ;  and  to  pay  over  to  the  said  Hannah  and  Aquila  all  mon- 
ies received  by  the  defendants  on  the  securities  belonging  to  the 
said  trust  estate,  with  interest  thereon ;  and  that  the  several 
trusts  created  by  the  will  of  Hope  Cowperthwaite  may  be  es- 
tablished ;  and  that  the  complainants  Hannah  and  Aquila  may 
be  declared  to  be  the  trustees  and  trustee  of  the  respective  parts 
of  the  said  trust  funds,  according  to  the  provisions  of  the  will 
of  Hope  Cowperthwaite  and  according  to  their  respective  rights 
in  the  premises. 

In  addition  to  the  foregoing  facts,  the  bill  states,  that  Hope 
Haines  had  the  control  and  direction  of  the  business  and  money 
alhirs^  as  well  of  the  family,  as  of  the  estate  of  the  testatrix 
Hope  Cowperthwaite.  That,  on  the  25th  June,  1889,  it  was  as- 
certained that  the  personal  estate  of  Hope  Cowperthwaite,  de- 
ceased, bequeathed  in  trust,  amounted  to  $58,954 ;  that  by  a 
statement  in  (he  hand  writing  of  Hope  Haines,  it  appears  that 
on  that  day  there  was,  of  the  said  trust  funds,  remaining  in  the 
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hands  of  the  said  trustees,  $48,754  80,  consisting  of  securities 
for  money ;  that  there  had  been  paid  to  the  complainant  Rebec- 
ca Zilley,  on  account  of  her  portion  of  the  said  trust  estate, 
$2433,  and  that  on  that  day  there  was  allotted  to  her  securities 
amounting,  with  the  interest  thereon,  to  $12,255,  as  and  for  her 
portion  of  the  said  trust  estate ;  and  that  there  was  then  allot- 
ted to  the  said  Hope  Haines  and  the  complainant  Hannah  Lip- 
pincott,  out  of  the  said  trust  funds,  securities  amounting,  with 
the  interest  due  thereon,  to  $29,429  80,  as  and  for  their  por- 
tions of  the  said  trust  estate,  the  share  of  each  amounting  to 
$14,714  90 ;  and  that,  on  the  same  day,  there  was  allotted  to 
the  complainant  Aquila  S.  Ridgeway,  out  of  the  said  trust  funds^ 
bonds  and  mortgages  amounting,  with  the  interest  thereon,  to 
$7,700,  as  and  for  his  portion  of  the  said  trust  estate  ;  it  being 
a  part  of  the  portion  bequeathed  in  trust  for  his  mother  Martha 
Woolston,  the  residue  of  the  said  portion  having  been  paid  over 
to  the  complainant  Aquila,  absolutely,  in  pursuance  of  the  di- 
rection of  the  codicil  to  the  will  of  Hope  Cowperthwaite.  The 
bill  charges,  that  on  the  said  June  25, 1839,  the  said  sum  of 
$48,754  80  was  in  the  hands  of  the  said  Hope  Haines  and  of 
the  surviving  trustees  of  the  will  of  Hope  Cowperthwaite,  for 
the  purposes  of  the  trusts  thereby  created.  That  Hope  Haines 
did  not  by  writing  under  her  hand  attested  by  two  credible  witness- 
es require  of  the  said  Wallace  Lippincott  and  the  complainant 
Aquila,  trustees  as  aforesaid,  or  of  the  survivor  of  them,  any  of 
the  principal  money  of  the  fourth  part  so  bequeathed  in  trust 
for  her ;  but  that  the  whole  of  the  said  principal  money  contin- 
ued as  a  part  of  the  trust  fund  up  to  the  death  of  the  said  Hope 
Haines,  and  still  of  right  continues  part  thereof.  That  no  part 
of  the  share  of  the  said  Martha,  or  of  the  share  of  the  said 
Rebecca,  or  of  the  share  of  the  said  Hannah,  (except  as  to  so 
much  of  the  shares  of  Martha  and  Rebecca  as  have  been  paid  as 
aforesaid,)  has  ever  by  writing  under  the  hand  of  the  said  ces- 
tuts  que  trusty  respectively,  or  either  of  them,  attested  by  two 
witnesses,  been  demanded  of  the  trustees  of  the  said  several  le- 
gacies, or  of  the  survivors  or  survivor  of  themj  but  that  the 
whole  of  the  said  legacies,  except  as  before  excepted,  still  re- 
main part  of  the  trust  fund. 
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The  complainant  Hannah  charges,  that  the  trust  as  to  her 
fourth  was  never  destroyed,  or  determined,  nor  intended  so  to 
be ;  but  that  she  considers  the  said  trust  as  still  subsisting ;  and 
that  the  said  Hope  Haines,  as  she  always  understood  and  belioT- 
ed,  as  well  from  the  declarations  as  from  the  actions  of  the  said 
Hope  Haines,  always  considered  and  wished  it  to  be  understood 
as  to  her,  the  said  Hope  Haines's  share,  that  the  trust  in  rela« 
tion  therelto  was  subsisting  at  her  death,  and  that  it  should  c(m- 
tinue ;  and  that  the  said  Hope  Haines  repeatedly  expressed  an 
anxious  desire  and  settled  purpose,  on  her  part,  that  the  trusts 
ss  to  the  whole  of  the  said  trust  funds  should  be  continued  and 
in  no  wise  impaired. 

The  complainant  Hannah  further  charges,  that  neither  Hope 
Haines,  nor  she,  the  said  Hannah,  ever  executed  any  writing 
changing  or  determining  the  said  trusts  as  to  their  respectiTe 
shares,  or  withdrawing  from  the  said  trusts  any  part  of  the  prin- 
cipal of  the  trust  funds.     The  bill  states,  that,  from  the  time  of 
the  death  of  Hope  Cowperthwaite,  Hope  Haines  and  the  com- 
plainant Hannah  Lippincott,  as  executrices  of  the  said  will,  had 
the  management  of  the  estate  of  Hope  Cowperthwaite,  deceased, 
and  the  possession  and  control  of  the  trust  funds  belonging  there- 
to ;  and  that,  on  the  25th  June,  1839,  after  the  duties  of  the 
executors  touching  the  said  estate  had  been  discharged,  and  af- 
ter the  trust  funds  had  passed  into  the  hands  of  the  trustees, 
the  said  Hope  Haines,  having  great  confidence  in  her  own  man- 
agement of  money  affairs,  and  an  excessive  love  q£  money  and 
of  power,  insisted  on  retaining  the  whole  of  the  tnut  funds  in 
her  own  hands  and  under  her  own  control ;  and  that  the  com- 
plainants Hannah  and   Rebecca  yielded  to  her  solicitations; 
:and  the  complainant  Aquila,  having  had  difficulties  with  the  said 
Hope  Haines  in  regard  to  the  disbursement  of  his  own  funds  by 
her  as  one  of  the  executors  of  the  will  of  Hope  Cowperthwaite, 
fmd  being  desirous  of  avoiding  all  altercations  with  her,  also  oon- 
49ented  to  her  wishes ;  and  that  it  was  accordingly  agreed  by  and 
between  Hope  Haines  and  the  complainants  Hannah  and  Aquila, 
that  the  complainant  Aquila  should  forbear  to  act  as  trustee,  and 
that  the  whole  trust  funds  to  which  Hope  Haines  and  the  com- 
plainant Hannah  were,  respectively,  entitled,  and  of  which  the 
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oomplainant  A^foila  was  the  sole  sarviving  trustee,  should  re- 
main in  the  hands  of  the  said  Hope  Haines  and  the  complainant 
Haimah,  respectively.  That  the  said  Hope  Hames  and  the  com- 
plainant Hannah  did,  by  writing  under  their  hands  and  seals, 
dated  the  said  June  25,  1839,  declare  that  the  complainant 
Aqnila  was  to  remain  the  trustee  of  the  said  Hope  Haines  and 
the  complainant  Hannah,  and  did  thereby  exonerate  him,  (so 
far  as  they  were  personally  concerned,)  from  all  liability  which 
he  might  incur  from  permitting  the  said  portions,  with  the  e?i- 
dences  and  securities  thereof,  to  remain  in  their  hands  and  under 
their  control.  That  in  pursuance  of  the  said  arrangement,  and 
at  the  special  solicitation  of  the  said  Hope  Haines,  the  complain- 
ant Aqnila,  surviving  trustee  as  aforesaid,  did  permit  the  whole 
of  the  funds  so  bequeathed  in  trust  for  the  said  Hope  Haines 
and  the  complainant  Hannah  to  remain  in  their  hands,  and  that 
they  did,  until  the  death  of  the  said  Hope  Haines,  remain  in 
their  hands  without  being  divided  between  them,  the  said  Hope 
and  Hannah.  That  on  the  said  June  25, 1889,  it  was  further 
agreed  by  and  between  the  said  Hope  Haines,  the  complainants 
Hannah  and  Rebecca  and  the  complainant  Aquila,  that  the  por- 
tion bequeathed  in  trust  for  said  Rebecca  should  remain  in  the 
hands  of  the  said  Hope  Haines  and  the  complainant  Hannah, 
with  the  securities  thereto  belonging,  under  their  management 
and  control,  without  any  interference  of  the  complainant  Aquila, 
though  he  was  to  remain  a  trustee  for  the  said  Rebecca ;  and 
that  die  eottq^hinant  Rebecca,  by  writing  under  her  hand  and 
seal,  dated  -&»  same  June  25, 1889,  did,  so  far  as  she  was  per- 
sonally concerned,  release  the  complainant  Aquila  from  all  lia- 
bility for  permitting  the  said  trust  funds  and  the  securities  there- 
for to  remain  in  the  hands  of  the  said  Hope  and  Hannah  and 
under  their  control ;  and  that  the  complainant  Aquila,  one  of  the 
trustees  of  the  said  Rebecca,  did,  in  pursuance  of  the  said  ar- 
rangement, and  at  the  special  solicitation  of  the  said  Hope 
Haines,  permit  the  said  fund  so  bequeathed  in  trust  for  the  said 
Rebecca,  with  the  securities  therefor,  to  remain  in  the  hands  of 
ihe  said  Hope  and  Hannah ;  and  that  the  same,  ever  after,  until 
the  death  af  the  said  Hope,  did  remain  in  their  hands  and  subr 
ject  to  their  management  and  control. 
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The  bill  states,  that  the  said  Aquila  has  nevitir  renounoed  the 
trusts  so  confided  to  him ;  that  at  the  time  of  the  agreements 
aforesaid,  it  was  distinctly  understood  and  agreed,  that  the  com- 
plainant Aquila  should  remain  a  trustee  of  the  said  trust  funds ; 
and  that  the  complainant  Aquila  has  always  continued  and  stOl 
is  a  co-trustee,  with  the  complainant  Hannah,  of  the  share  of 
the  said  Rebecca,  and  the  sole  surviving  trustee  of  the  shares  of 
the  said  Hope  Haines  and  the  complainant  Hannah ;  and  that  he 
still  remains  liable,  as  trustee,  for  the  faithful  execution  of  the 
said  trusts,  except  in  so  far  forth  as  he  was  discharged  from  lia- 
bility by  the  releases  aforesaid. 

The  complainants  Hannah  and  Rebecca  say,  that  by  reason  of 
the  age  and  infirmity  of  the  complainant  Hannah,  she  is  becom- 
ing inadequate  to  the  sole  management  of  the  said  trust  funds, 
and  that  they  are  desirous  that  the  complainant  Aquila  should 
assume  the  management  of  the  funds  bequeathed  in  trust  for 
them,  respectively. 

The  complainant  Hannah  says,  that  after  the  said  June  25> 
1889,  the  whole  of  the  ^  said  trust  funds  so  left  in  the  hands  of 
the  said  Hope  Haines  and  her,  the  said  Hannah,  together  with 
the  share  of  the  said  trust  funds  belonging  to  the  complainant 
Aquila,  with  the  securities  therefor,  remained  in  the  hands  and 
under  the  management  and  control  of  the  said  Hope  Haines  and 
the  complainant  Hannah,  until  the  death  of  the  said  Hope,  the 
accounts  thereof  being  kept  solely  by  the  said  Hope. 

The  bill  states,  that  by  a  statement  in  the  handwriting  of  the 
said  Hope  Haines,  dated  June  25, 1843,  now  in  the  possession 
of  the  complainant  Hannah,  it  appears  that  there  was  then  in 
the  hands  of  the  said  Hope  Haines  and  the  complainant  Han- 
nah securities  for  the  payment  of  money,  belonging  to  the  said 
trust  funds,  amounting  to  $61,347  37 ;  and  the  complwiants 
believe  that  the  said  writing  contains  a  true  enumeration  of  the 
securities  belonging  to  the  said  trust  estate,  and  the  amount 
thereof  on  that  day,  and  that  the  whole  of  the  said  sum,  with 
the  accumulated  interest  thereof,  belongs  to  the  said  trust  estate. 

That  Hope  Haines  died  in  January,  1844,  leaving  a  will,  da- 
ted November  17, 1841,  of  which  she  appointed  the  defendants 
Charles  Stokes  and  Thomas  F.  Budd  executors,  therein  and 
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thereby  also  appointing  them  trastees  for  certain  purposes  there- 
in specified. 

The  bill  charges,  that  the  said  Hope  Haines  did  not  by  her 
will  make  any  direction  or  appointment,  as  authorized  to  do  by 
the  will  of  Hope  Cowperthwaite,  deceased,  of  the  part  of  the 
fourth  part  of  the  personal  estate  of  the  said  Hope  Cowperth- 
waite, deceased,  so  bequeathed  in  trust  for  the  said  Hope  Haines, 
remaining  undisposed  of,  with  its  accumulated  interest,  at  the 
death  of  the  said  Hope  Haines,  or  of  any  part  thereof;  but  that 
said  Hope  Haines  died  not  leaving  any  child  living  at  her  death, 
nor  descendant  of  such  child,  and  without  having  made  such  ap- 
pointment as  aforesaid ;  and  that  the  whole  of  the  said  Hope 
Haines's  share,  with  its  accumulated  interest,  remains  subject 
to  the  said  trusts  created  by  the  will  of  Hope  Cowperthwaite, 
and  for  the  due  performance  of  which  the  complainant  Aquila, 
as  the  sole  surviving  trustee,  is  alone  responsible. 

The  bill  states,  that  Hope  Haines  died  possessed  of  a  large 
personal  estate  in  her  own  right,  independent  of  the  said  trust 
fimds,  more  than  sufficient,  as  the  conriplainants  are  informed  and 
believe,  to  pay  all  her  debts  and  all  the  legacies  bequeathed  by 
her  will.  That  the  said  Charles  Stokes  and  Thomas  F.  Budd, 
on  or  about  March  5,  1844,  under  pretence  of  making  an  inven- 
tory and  appraisement  of  the  goods,  chattels  and  credits  which 
were  of  the  said  Hope  Haines,  deceased,  as  executors  of  her 
will,  caused  to  be  inventoried  and  appraised  a  large  number  of 
securities  for  money,  amounting,  as  the  complainants  have  been 
informed  and  believe  and  charge  the  truth  to  be,  to  $56,991 17 ; 
that  the  said  Stokes  and  Budd,  under  pretence  that  the  said  se- 
curities were  jointly  owned  by  the  said  Hope  Haines  and  the  com- 
plainant Hannah  in  their  own  rights,  caused  one-half  of  the 
amount  then  due  on  the  said  securities  to  be  appraised  as  the 
personal  property  of  the  said  Hope  Haines ;  whereas  the  com- 
pliunants  charge,  and  they  say  that  it  so  appears  on  many  of  the 
said  vouchers,  that  the  securities  so  inventoried  and  appraised 
were  and  are  a  part  of  the  said  trust  estate ;  and  that  the  com- 
plainants Hannah  and  Aquila,  or  one  of  them,  as  trustees  as 
aforesaid,  or  (as  to  the  securities  standing  in  the  name  of  Hope 
Gofwperthwaite,  deceased,)  as  surviving  executors  of  the  will  of 
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Hope  Cowperthwaite,  or  (as  to  the  securities  given  or  assigiied 
to  the  said  Hope  Haines  •and  Hannah  Lippincott  jointly)  the 
complainant  Hannah,  as  surviying  payee,  are  or  is  entitled  to 
have  and  hold  each  and  every  of  the  said  securities  so  invento- 
ried and  appraised  by  the  said  Charles  Stokes  and  Thomas  F. 
Budd. 

The  bill  states,  that  Stokes  and  Budd,  among  the  securities  so 
inventoried  by  them,  included,  not  only  the  securities  in  which 
the  said  Hope  Haines,  in  her  life  time,  was  interested  as  cestui 
que  trusty  but  also  a  large  number  of  securities  which  were  in 
her  hands  as  one  of  the  trustees  under  the  will  of  Hope  Cow- 
perthwaite,  deceased,  partly  in  trust  for  the  complainant  Rebec- 
ca and  partly  in  trust  for  the  complainant  Aquila,  and  which,  <m 
the  death  of  Hope  Haines,  belonged  to  the  surviving  trustees 
under  the  will  of  Hope  Cowperthwaite,  and  in  which  the  said 
Hope  Haines  never  had  any  beneficial  interest.  That  a  part  of 
tiie  securities  so  inventoried  by  Stokes  and  Budd  were  given  to 
the  said  Hope  Cowperthwaite,  deceased,  in  her  life  time,  and 
are  still  standing  in  her  name,  which  securities  can  be  collected 
only  by  the  complainants  Hannah  and  Aquila  as  surviving  exec- 
utors of  the  will  of  Hope  Cowperthwaite,  who  alone  can  give  a 
discharge  for  the  money,  or  acknowledge  satisfaction  on  record 
of  the  mortgages.  That  Stokes  and  Budd,  not  satisfied  with 
making  an  inventory  of  the  said  bonds,  mortgages  and  other  se- 
curities, under  pretence  of  making  a  division  thereof  betweoi 
the  estate  of  Hope  Haines  and  the  complainant  Hannah,  (m  or 
about  May  5, 1844,  against  the  remonstrances  of  the  complain- 
ants Hannah  and  Aquila,  took  into  their  possession,  out  of  the 
custody  and  possession  of  the  complainants  Hannah  and  Aquila, 
the  following  bonds,  mortgages  and  securities  belonging  to  the 
trust  estate  under  the  will  of  Hope  Cowperthwaite,  that  is  to 
say ;  (specifying  them  particularly ;)  amounting,  in  all,  to  $28,- 
661  00. 

The  bill  states,  that  on  the  9th  May,  1844,  the  complainants 
Hannah  and  Aquila,  by  their  duly  authorized  attorney,  demand- 
ed of  Stokes  and  Budd  the  bonds,  mortgages  and  other  securi- 
ties so  taken  by  th6m,  and  demanded  that  they  should  be  resto- 
red to  them  the  complainants ;  but  that  the  said  Stokes  and 
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Badd  refused  to  deliver  the  same  to  them,  the  said  complainants, 
or  to  their  attorney,  and  still  unlawfully  detain  the  same  from 
the  said  complainants  Hannah  and  Aquila ;  that  the  said  Stokes 
and  Budd  have  collected  money  on  the  said  securities,  and  are 
still,  as  the  complainants  are  informed  and  believe,  proceeding 
to  collect  money  thereon,  and  to  dispose  of  said  securities,  against 
the  will  of  the  said  complainants  Hannah  and  Aquila.    That  the 
said  Stokes  and  Budd,  executors  as  aforesaid,  under  pretence  of 
making  an  inventory  and  appraisement  of  the  goods,  chattels  and 
credits  which  were  of  Hope  Haines,  deceased,  on  or  about  May 
5, 1844,  caused  to  be  inventoried  and  appraised,  and  took  into 
tfieir  possession,  as  the  sole  property  of  the  said  Hope  Haines, 
a  bond  and  mortgage  made  by  William  Warner,  jr.  to  the  said 
Hope  Haines,  dated  3d  month  25th,  1842,  for  $4,547  20,  on 
'which  a  large  arrear  of  interest  had  accrued ;  and  that  the  said 
Stokes  and  Budd  still  retain  the  possession  thereof,  or  have  dis- 
posed of  it,  without  the  permission  and  against  the  will  of  the 
complainants  Hannah  and  Aquila,  which  last  mentioned  bond 
and  mortgage,  the  bill  charges,  belongs  to  the  complainants  Han- 
nah and  Aquilla,  trustees  as  aforesaid  under  the  will  of  Hope 
Cowperihwaite. 

The  defendants  put  in  their  joint  and  several  answer;  in 
which,  after  admitting  the  will  of  Hope  Cowperthwaite,  deceas- 
ed, and  the  codicil  thereto,  as  stated  in  the  bill,  they  say,  that 
as  to  the  allegation  in  the  bill  that  on  the  25th  of  June,  1839,  it 
was  ascertained  that  the  personal  estate  of  Hope  Cowperthwaite, 
deceased,  bequeathed  in  trust  as  aforesaid,  amounted  to  $58,954, 
tiiey  have  no  personal  knowledge ;  and  that  the  papers  and  wri- 
tings of  Hope  Haines  which  might  and  probably  would  throw 
H|^t  on  the  matter  have  been  taken  and  are  withheld  from  them^ 
as  in  thdr  answer  is  afterwards  stated.    That,  as  to  the  state- 
ment in  the  hand  writing  of  Hope  Haines  which  the  complain- 
ants allege  is  in  their  possession,  they  have  no  such  knowledge 
as  will  enable  them  to  answer  whether  the  contents  thereof  are 
truly  set  forth,  or  whether  the  whole  of  its  contents  have  been 
set  forth  in  the  bill.    That  they  have  reason  to  believe^  that 
at  or  about  the  time  for  tliat  purpose  mentioned  in  the  biO^  some 
tKatement  iras  made  in  regard  to  the  rights  and  interests  of  the 
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complainants  and  the  said  Hope  Haines,  under  the  will  of  Hope 
Cowperthwaite,  deceased.  That  the  amounts  severally  due  Re- 
becca Zilley  and  Aquila  S.  Ridgeway,  after  deducting  what  had 
been  paid  to  each  of  them,  was  then  ascertained.  That  Aquila 
assigned  over  to  Hope  Haines  and  Hannah  Lippincott  all  his 
right  and  interest  ill  the  bonds  and  securities  which  had  been 
given  to  them  as  executors,  or  to  which  as  executors  they  wei;^ 
entitled,  and  in  which  the  said  Aquila  appeared  to  have  any  le- 
gal interest,  with  some  few  exceptions  ;  that  the  said  Hope  and 
Hannah,  thereupon,  took  or  retained  possession  of  the  whole  of 
said  bonds  and  securities.  That  at  the  same  time,  as  these  de- 
fendants have  understood,  Hope  Haines  and  Hannah  Lippincott 
executed  and  gave  to  the  said  Rebecca  and  Aquila  some  obliga- 
tion or  writing  or  writings,  by  which  they  became  bound  to  Re- 
becca and  Aquila  to  the  amount  of  their  shares,  respectively,  as* 
then  ascertained ;  but  who,  thereupon,  became  legally  or  equita- 
bly entitled  to  the  said  securities  the  defendants  submit  to  the 
judgment  of  the  court.  That  from  the  papers  they  saw  and  the 
assignments  thereon  and  other  information,  they  are  induced  to 
believe,  that  from  the  time  of  such  ascertainment  Hope  Haines 
and  Hannah  Lippincott  took  possession  of  their  several  shares 
under  the  will  of  Hope  Cowerthwaite,  as  their  own  individual 
and  separate  property,  for  their  common  benefit.  That  up  to 
that  period  bonds  and  securities  were  taken  and  the  business 
conducted  in  the  names  of  Hope  Haines  and  Hannah  Lippin- 
cott as  individuals. 

They  say  that  after  the  time  when  the  said  shares  were  ascer- 
tained as  aforesaid,  as  these  defendants  have  understood,  and  af- 
ter the  assignment  of  the  bonds  and  securities  by  the  said  Aquila 
to  the  said  Hope  Haines  and  Hannah  Lipnincott,  the  said  Aquila 
did  not  in  any  wise  act  as  trustee ;  and  whether  he  considered 
himself  still  as  trustee  and  liable  as  such,  or  whether  he  actual- 
ly continued  to  be  such  trustee,  in  law  or  in  fact,  they  cannot 
answer. 

They  say  they  are  not  informed,  or  able  to  answer,  whether 
Hope  Haines  did  or  did  not  at  any  time  require  of  the  said  Wal- 
lace Lippincott  and  Aquila  S.  Ridgeway,  or  the  survivor  of  them^ 
in  the  mode  provided  ia  the  will  of  Hope  Cowpertbwaitei  any 
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part  of  the  principal  of  the  fourth  of  the  personal  estate  of  Hope 
Cowpertfawaite ;   nor  whether  the  whole  of  the  said  principal 
money  continaed  as  a  part  of  the  said  trust  fund  up  to  the  death 
of  Hope  Haines,  and  still  of  right  so  continues.    That  they 
were  under  the  impression  and  belief,  when  they  qualified  as  ex- 
ecutors of  the  will  of  Hope  Haines,  that  the  principal  of  the 
^d  one-fourth  part  had  in  some  way  become  the  absolute  prop- 
erty of  the  said  Hope  Haines,  and  that  she  so  considered  it  in 
her  life  time,  and  that  the  same  was  so  considered  and  under- 
stood by  the  complainants ;  but  whether  the  said  principal  has 
in  fact  and  in  law  become  the  property  of  the  said  Hope  Haines, 
or  whether  it  remains  a  trust  fund,  they  submit  to  the  determi- 
nation and  direction  of  the  court.     They  say  they  have  under- 
stood and  believe  that,  after  the  death  of  Hope  Cowperthwaite, 
Hope  Haines  and  Hannah  Lippincott,  as  executors  of  her  will, 
had  the  management  of  the  estate  and  the  possession  and  control 
of  the  funds  belonging  thereto ;  but  whether,  after  the  duties  of 
the  executors  were  discharged,  the  said  Hope  Haines  insisted  on 
retaining  the  whole  of  the  trust  funds  in  her  hands  and  under 
her  own  control  they  are  unable  to  answer ;  nor  can  they  answer 
how  far  or  on  what  consideration  the  complainants  yielded  to 
such  insistment ;  nor  whether  it  was  agreed  that  the  whole  of 
the  trust  fund  to  which  Hope  Haines  and  Hannah  Lippincott 
were,  respectively,  entitled  should  remain  in  the  hands  of  the 
said  Hope  Haines  and  Hannah  Lippincott ;  nor  whether  the  said 
Hope  Haines  and  Hannah  Lippincott,  at  the  time  in  that  behalf 
mentioned  in  the  bill,  did,  by  writing  under  their  hands  and  seals, 
declare  that  Aquila  was  to  remain  the  trustee  of  the  said  Hope 
Haines  and  Hannah  Lippincott,  and  did  exonerate  the  said 
Aquila  from  all  liability  by  reason  thereof,  so  far  as  they  were 
personally  concerned ;  nor  whether,  in  pursuance  of  the  said  ar- 
rangement and  at  the  special  solicitation  of  the  said  Hope  Haines, 
the  said  Aquila  permitted  the  whole  of  the  said  trust  fund  be- 
queathed for  the  benefit  of  the  said  Hope  and  Hannah  to  remain 
in  their  hands ;  but  they  believe  that  the  amount  of  their  said 
shares  was,  at  the  death  of  Hope  Haines  and  for  several  years 
after  had  been  in  the  hands  of  Hope  Haines  and  Hannah  Lippin- 
cott ;  tbftt  money  was  loaned  and  securities  taken  therefor  in 
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their  own  individual  names,  and  that  the  whole  bnainees  in  rela- 
tion thereto  was  managed  and  conducted  without  reference  to  any 
trust  whatever.  That,  though  it  may  be,  as  stated  in  the  billy 
that  no  actual  Reparation  or  division  of  the  said  fund  or  the  se- 
curities belonging  to  it  ever  took  place  between  Hope  Haines 
and  Hannah  Lippincott ;  yet  the  defendants  believe  that  the  said 
Hope  Haines,  who  was  the  principal  accountant,  did,  from  tine 
to  time,  make  out  a  statement  of  the  funds  in  the  possession  of 
herself  and  Hannah ;  and,  after  giving  credit,  or  deducting  sueh 
amount  as  they  might  be  liable  for  to  Aquila  and  Rebecca,  or  as 
would  be  sufficient  to  meet  the  obligations  or  engagements  so  giv* 
en  and  made  to  them  as  aforesaid,  the  balance  remaining  was  di- 
vided into  two  equal  parts,  and  one  part  designated  as  belongiDg 
to  the  said  Hannah  Lippincott,  and  the  other  as  belonging  to  the 
said  Hope  Haines. 

They  say  it  may  be  true,  as  stated  in  the  biU,  that  it  was  fur- 
ther agreed,  at  the  time  aforesaid,  by  and  between  Hope  Haines 
and  the  complainants,  that  the  portion  of  the  trust  funds  belon|^ 
ing  to  Rebecca  should  remain  in  the  hands  of  Hope  Haines  and 
Hannah  Lippincott,  to  be  managed  by  them,  without  any  inter- 
ference on  the  part  of  Aquila,  the  still  remaining  trustee ;  and 
that  Rebecca  did  release  Aquila  from  all  liability  by  reason 
thereof ;  and  that,  in  consequence  thereof,  Aquila  permitted  tiie 
said  fund  so  to  remain ;  but  they  say  they  have  no  knowledge  of 
the  said  agreement,  and  can  neither  admit  or  deny  it. 

They  say  they  have  understood,  however,  and  did  suppose  and 
believe,  that  wh^i  the  portions  due  Aquila  and  Hannah  were  ae- 
oertained,  or  t^e  securities  constituting  the  same  w^re  left  in  the 
hands  of  the  said  Hope  and  Hannah,  they,  the  said  Hope  and 
Hannal^  by  their  own  individual  obligations  or  other  writings, 
became  personally  responsible  to  the  said  Aquila  and  Hannah, 
severally,  for  their  respective  shares ;  and  that  thus  being  equi- 
tably entitled  to  the  securities  constituting  said  shares,  they  took 
ihe  same  as  their  own  and  managed  the  whole  as  one  common 
fund ;  especially  as  most  of  said  securities  were  actually  assign- 
ed over  by  Aquila  to  the  said  Hope  and  Hannah. 

They  admit  that  Hope  Haines  did  not  by  her  will  make  any 
direction  or  appointment  of  the  fourth  part  of  die  reiidve  of  tke 
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personal  estate  of  Hope  Cowx>erthwaite,  as  such  residue,  as  au- 
thorized to  do  by  the  will  of  Hope  Cowperthwaite  ;  but  whether 
in  the  will  of  Hope  Haines  any  such  appointment  or  direction 
has  been  made  as  is  authorized  by  the  will  of  Hope  Cowperth- 
waite, or  whether  the  whole  jd£  the  said  Hope  Haines's  share, 
with  its  accumulated  interest,  or  any  part  thereof,  remains  sub- 
ject to  the  trust  created  by  Hope  Cowperthwaite's  will,  they 
submit  to  the  decree  and  direction  of  the  court. 

They  admit  that  Hope  Haines  died  possessed  of  a  valuable 
personal  estate,  independent  of  the  trust  fund  bequeathed  by 
Hope  Cowperthwaite  ;  and  they  have  supposed  that  her  personal 
estate,  exclusive  of  her  said  trust  fund,  would  be  sufficient  to 
pay  her  debts  and  the  legacies  bequeathed  by  the  will,  and  leave 
a  surplus  for  the  residuary  legatees  ;  but  that  they  are  now  un- 
der the  impression  that  if  the  claims  made  in  the  complainants' 
bill  are  all  allowed,  and  the  one-fourth,  with  the  accumuluted  in- 
terest thereon  be  decreed  to  be  a  trust  fund  to  be  applied  accor- 
ding to  the  will  of  Hope  Cowperthwaite,  there  will  not  be  suffi- 
cient to  pay  the  debts,  expenses  and  pecuniary  legacies ;  and 
that  the  residuary  bequests  will  remain  entirely  unprovided  for. 

They  admit  that  on  or  about  March  5, 1844,  they,  as  such 
executors,  caused  to  be  inventoried  and  appraised  what  they  con- 
sidered and  believed  to  be  the  goods,  chattels  and  credits  of  Hope 
Haines,  deceased  ;  that  in  the  said  inventory  are  included  : — 

First,  the  bonds,  notes  and  other  securities  payable  to  tli«;  said 
Hope  Haines,  or  assigned  to  her,  and  which  they  believed  to  be 
her  own  separate  property,  amounting  to  $21,443  30. 

Secondly,  certain  bonds,  notes  and  other  securities  payable  to 
Hope  Haines  and  Hannah  Lippincott,  or  standing  in  their  names^ 
amounting  to  $15,616  26 ;  which  said  bonds,  notes  aj^d  other 
securities  being  payable  to  or  assigned  over  to  the  said  Hope  and 
Hannah,  the  defendants  charged  themselves  in  the  said  invento- 
ry with  half  the  amount  of  each  security,  as  the  property  of  the 
estate  of  Hope  Haines. 

Thirdly,  certain  other  bonds,  notes  and  securities,  some  of 
which  were  originally  payable  to  Hope  Cowperthwaite,  in  her 
life  time,  and  others  of  which  were  payable  to  the  executors  of 
17 
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her  will,  after  her  death,  and  others  of  which  were  assigned  over 
to  the  said  executors. 

These  securities  being  found  with  the  other  securities  of  the 
said  Hope  Haines,  deceased,  and  ahnost  all  of  them  having  been 
assigned  over  to  the  said  Hope  Raines  and  Hannah  Lippincott 
by  the  said  Aquila,  either  as  executor  of  or  as  trustee  under  the 
will  of  Hope  Cowperthwaite ;  and  the  said  Aquila  representing, 
at  the  time  of  taking  said  inventory  and  appraisement,  that  the 
bonds  which  had  no  such  assignment  on  them  were  in  that  condi- 
tion only  because  he  had  omitted  to  make  the  necessary  and  prop- 
er assignment  thereon,  and  that  he  claimed  no  property  or  inter- 
est therein,  as  he  held  an  obligation  against  the  said  Hope  Haines 
and  Hannah  Lippincott  for  his  interest  in  the  estate ;  these  de- 
fendants, under  the  impression  and  belief  that  there  had  been 
some  settlement  made  between  and  among  the  persons  interested 
in  the  personal  estate  of  Hope  Cowperthwaite,  deceased,  and 
that  Hope  Haines  and  Hannah  Lippincott  had  given  to  Aquila 
and  Rebecca  their  individual  obligations  for  the  amounts  due 
them,  severally,  and  were  therefore  personally  responsible  there- 
for, and  that  the  said  bonds,  notes  and  other  securities  so  given 
and  assigned,  and  so  found  as  aforesaid,  were  the  individual 
property  of  the  said  Hope  Haines  and  Hannah  Lippincott,  and 
that  the  estate  of  the  said  Hope  Haines  had  an  equal  interest 
therein,  charged  themselves  in  the  said  inventory  with  one-half 
aforesaid.  That  in  so  doing  they  acted  in  good  faith,  and  ac- 
cording to  the  best  of  their  judgnent,  from  the  facts  and  circum- 
stances before  them  and  within  their  knowledge.  That  the  whole 
amount  of  the  securities  last  mentioned  was,  at  the  time  of  ta- 
king said  inventory,  $41,375,  and  tiiat  tiiey  charged  themselves 
witii  tiie  half  thereof. 

That  at  the  time  of  taking  said  appraisement  and  inventory, 
Aquila  made  no  claim  to  the  bonds  or  to  any  part  tibereof,  eitiier 
as  executor,  or  as  trustee,  or  in  any  other  capacity,  nor  did  he 
represent  himself  to  these  defendants  as  a  trustee  or  as  having 
any  interest  in  the  said  property,  either  as  trustee,  or  cestui  que 
trust;  that  tiiere  was  nothing  in  the  said  bonds  or  securities,  or 
any  of  them,  to  show  the  defendants  that  Aquila  or  Rebecca  had 
any  interest  in  ti^m,  except,  that  one  of  said  bonds^  oiigiiially 
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l^ven  for  $1000,  was  made  payable  to  Hope  Haines  and  Haimah 
Lippinoott,  trustees  of  Rebecca  Zilley,  and  one  other,  for  $270> 
was  drawn  payable  to  them  as  tmstees  generally. 

They  admit  they  took  into  their  possessioni  among  othei  s,  the 
several  bonds  and  mortgages  specified  in  the  bill ;  but  do  not 
admit  that  the  said  securities  are  part  of  a  trust  fund,  nor  can 
they  answer  as  to  their  character  further  than  they  have  answer- 
ed. 

They  deny  that  they  were  taken  out  of  the  custody  of  Han-^ 
nah  Lippincott  and  Aquila  S.  Ridgeway  against  their  will  and 
remonstrance,  as  is  alleged  in  the  bill ;  and  allege  the  truth  to 
be  that,  after  some  conversation  between  them,  the  defendants^ 
and  Aquila  and  Hannah,  in  regard  to  the  disposition  of  the  said 
bonds  and  mortgages,  it  was  eventually  agreed  that  one-half,  in 
amount,  of  all  the  bonds  and  securities,  (excepting  those  paya- 
ble to  or  standing  in  the  name  of  Hope  Haines  alone,)  should  be 
retained  by  the  defendants  as  executors  as  aforesaid,  and  that 
the  other  half  should  be  given  up  and  delivered  over  to  Hannah 
Lippincott ;  which  was  accordingly  done  by  these  defendants  ; 
and  the  same  were  taken  and  received  by  the  said  Hannah ;  and 
each  party  gave  to  the  other  a  list  of  the  bonds  and  securities  so 
taken  and  received. 

They  say  that  the  said  bonds  and  securities  were  not  in  the 
possession  of  the  said  Hannah  and  Aquila,  or  either  of  them^ 
but  in  the  custody  of  these  defendants ;  that  they  were  in  the 
same  chest  in  which  were  found  the  other  bonds  and  pa- 
pers of  Hope  Haines ;  which  chest  was  delivered  to  them,  as 
executors  of  her  will,  together  with  the  key  of  it.  That  after 
taking  the  inventory,  they  took  with  them  the  bonds  and  secu- 
rities belonging  to  the  estate  of  Hope  Haines,  deceased,  and  re-^ 
tained  possession  of  the  key,  (leaving  the  chest  at  the  late  resi- 
dence of  the  said  Hope  Haines,  in  which  chest  were  many  pa- 
pers appertaining  to  the  estate  and  business  of  Hope  Haines,  do- 
ceased,  which  had  not  been  carefully  examined,)  until  the  kej 
was,  at  the  request  of  Ab«  Brown  and  John  R«  Slack,  e8quires> 
delivered  to  them,  in  confidence,  that  tiiey  mij^t  examine  the 
papers  and  other  writings  remaining  m  the  chest  for  the  puipoee 
of  arriving  at  some  conclusion  or  getting  some  infonnation  as  ta 
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the  trust  or  trusts  set  up  in  the  bill  and  the  management  of  the 
said  property  by  the  said  Hope  Haines,  or  by  the  said  Hope 
Haines  and  Hannah  Lippincott. 

They  say  that  the  key  was  delivered  to  Brown  and  Slack  as 
the  agents  or  friends  of  the  complainants  or  some  of  them,  as 
they  understood,  in  the  full  belief  that  it  would  be  returned  to 
them ;  but  that  it  has  never  been  returned,  and  that  the  key, 
with  the  chest  and  the  papers  therein,  have  ever  since  been  with- 
held from  them,  though  they  have  demanded  them,  considering 
that  they  were  entitled  to  them,  and  that  they  might  be  aided  by 
them  in  the  proper  understanding  and  prosecution  of  their  rights 
and  duties  as  such  executors ;  and  they  say  they  suppose  and 
believe,  that  the  statements,  papers  and  agreements,  or  some  of 
them,  specified  in  the  stating  part  of  the  complainant's  bill, 
were  found  in  the  said  chest ;  and  they  hope  that  the  fact  that 
they  have  had  no  opportunity  carefully  to  examine  these  papers 
will  satisfactorily  account  for  the  imperfect  answers  they  have 
been  obliged  to  give  to  various  parts  of  the  bill. 

They  admit  that  Abraham  Brown,  about  the  time  in  that  res- 
pect stated  in  the  bill,  demanded  of  them  the  bonds  or  obliga- 
tions in  their  hands,  and  that  they  declined  surrendering  them 
either  to  him  or  to  the  said  Aquila  and  Hannah ;  but  say  they 
have  repeatedly  ofiered  to  the  complainants,  or  some  of  them,  to 
surrender  up  to  Rebecca  and  Aquila  obligetions,  or  pay  over  to 
them  money,  equivalent  in  amount  to  the  obligations  or  agree- 
ments by  them  held  against  the  said  Hope  Haines  or  her  estate, 
whenever  Jhe  said  Aquila  and  Rebecca  would  deliver  up  to  the 
defendants  the  said  agreements  or  obligations  ;  and  that  they  are 
still  willing  to  do  so. 

They  admit  they  received  monies  on  some  of  the  securities ; 
but  say  they  have  not  in  any  instance  solicited  payment,  being 
desirous  that  the  monies  should  remain  as  invested  so  long  as  any 
question  was  made  as  to  its  appropriation  or  ownership ;  and  that 
most  of  the  money  they  have  received  has  been  deposited  in 
bank  for  safe  keeping,  the  residue  having  been  placed  at  interest* 

They  admit  that  they  inventoried  and  took  possession  of,  as 
the  deparate  property  of  Hope  Haines,  the  bond  and  mortgage 
giyen  by  William  Warner  jr.  to  Hope  HaineB,  dated  8d  montii 
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25, 1842,  for  $4^500,  stated  in  the  bill,  as  they  supposed  they 
had  an  undoubted  right  to  do ;  but  deny  that  they  did  so  against 
the  will  of  Aquila  and  Hannah,  or  either  of  them^  as  far  as  they 
know ;  and  they  deny  that  at  the  time  of  the  filing  of  the  bill 
they  had  disposed  of  the  said  bond  and  mortgage ;  but  they  al- 
lege, that  after  the  bill  was  filed,  Warner  profiered  himself  rea- 
dy and  desirous  to  pay  ofi*  the  said  bond  and  mortgage,  and  that 
the  defendants,  finding  that  it  was  claioied  in  the  bill  as  trust 
property,  and  denied  to  be  the  separate  property  of  Hope  Haines^ 
declined,  on  that  account,  to  receive  the  money;  whereupon. 
Wam^  tendered  the  money  in  specie,  and  that  the  defendants^ 
not  feeling  at  liberty  to  refuse  it,  received  the  money  and  depos- 
ited it  in  bank  for  safe  keeping ;  and  they  deny  that  the  said 
bond  and  mortgage  is  a  part  of  the  trust  fund,  or  in  any  way 
connected  with  it,.so  far  as  they  have  any  knowledge. 

They  say  they  are  willing  to  render  a  true  account  of  all  the 
securities  which  came  to  their  hands  as  executors  aforesaid,  and 
that  the  inventory  a  copy  of  which  is  annexed  to  their  answer 
contains  such  account,  as  they  verily  believe. 

They  say  they  have  always  been  and  still  are  ready  and  wil- 
ling to  pay  over  or  deliver  to  Aquila  and  Hannah  any  money,  se- 
curities or  other  property  in  their  hands,  as  soon  as  it  may  be 
ascertained  that  the  same  belongs  to  the  said  Hannah  and  Aqui- 
la, or  either  of  them,  or  that  they  are  entitled  to  the  custody  of 
the  same,  as  trusteeld  or  otherwise,  and  they,  the  defendants,  be 
indemnified  and  made  safe  in  so  doing;  that  they  are  desirous  to 
act  under  the  direction  of  the  court,  and  to  have  the  benefit  of 
its  protection  ;  the  more  especially  as  those  who  claim  under  the 
residuary  bequest  in  the  will  of  Hope  Haines,  or  some  of  them, 
allege  and  insist  that  the  whole  of  the  fourth  part  of  the  estate 
of  Hope  Cowperthwaite  which  was  given  in  trust  for  the  benefit 
of  Hope  Haines,  became,  according  to  the  requirements  of  the 
trust  or  in  some  other  way,  in  the  life  time  of  said  Hope  Haines, 
the  separate  and  sole  property  of  the  said  Hope  Haines :  that 
the  same  was  withdrawn  from  the  trust  fund,  and  that  it  now 
constitutes  a  part  of  the  estate  of  said  Hope  Haines ;  and, 
particularly,  they  insist  that  the  interest  on  said  share,  the  said 
share  being  in  the  actual  possession  of  the  said  Hope  Haines> 
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in  her  life  time,  and  the  interest  received  by  her,  constitates  a 
part  of  the  separate  estate  of  said  Hope  Haines,  even  if  it  should 
be  ascertained  that  the  share  itself  is  trust  property. 

They  further  say  that,  according  to  the  terms  of  the  trust  in 
Hope  Cowperthwaite's  will,  the  interest  on  the  share  given  for 
the  benefit  of  Hope  Haines,  and  the  other  cesiuis  que  trusty  was 
payable  annually ;  that  they  have  understood  and  believe,  thai 
in  the  life  time  of  Hope  Haines,  she  paid  the  interest  annually  to 
Aquila  and  Rebecca  on  the  amount  for  which  they  held  the  obli- 
gations of  the  said  Hope  Haines  and  Hannah  Lippincott;  that  as 
to  the  interest  annually  and  accruing  and  received  by  the  said 
Hope  Haines,  on  her  share  of  the  said  fund,  they  are  unable  to 
say  when  the  same  was  invested  or  in  what  securities ;  and  wheiih- 
er,  if  a  trust  be  established  and  the  said  share  be  decreed  to  be 
held  in  trust  for  l^e  purposes  of  Hope  Cowperthwaite's  will, 
the  said  interest,  or  any  part  of  it,  shall  be  considered  as  be- 
Ion(^  to  said  trust,  they  submit  to  the  court,  and  say  they  are 
ready  to  abide  its  decision  and  indemnity.  But  they  submit 
that  they  are  not  responsible  for  any  loss  that  may  accrue,  in 
case  the  trust  be  established ;  that  they  have  acted  in  good  faith, 
on  the  facts  and  information  before  them,  and  on  the  advice  of 
counsel,  and  thrown  no  obstacle  in  the  way  of  a  speedy  decision 
and  adjustment  of  the  rights  and  claims  of  all  who  may  be  inter- 
ested. 

And  they  further  say  that  the  complainants,  having  withheld 
from  them  the  papers  which  they,  the  complainants,  now  insist 
establish  the  trust  and  their  right  to  the  said  bonds  and  securi- 
ties, or  a  part  thereof,  have  no  just  grounds  of  complaint  against 
them. 

They  further  say  that  Hope  Haines  never,  as  they  believe,  re- 
ceived any  commission  or  other  compensation  for  her  services  as 
one  of  the  executors  of  Hope  Cowperthwaite's  will ;  and  submit 
that  her  estate  is  entitled  to  a  proper  allowance  for  the  same, 
and  for  any  services  rendered  to  the  complainants  in  and  about 
the  management  of  the  property. 

A  copy  of  the  inventory  and  appraisement  caused  by  them  to 
be  made  of  the  property  inventoried  as  the  property  of  Hope 
Hunes  is  annexed  to  this  answer. 
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Interrogatories  were  exhibited  by  the  defendants  to  the  com- 
plainants* 

In  answer  thereto,  Rebecca  Zilley  says,  that  she  received  from 
the  executors  of  her  mother's  will,  on  account  of  her  share,  pri- 
or to  1889,  $2,488.  The  money  was  handed  to  her  by  Hope 
Haines,  tiie  acting  executor*    This  is  all  she  has  receired. 

Aquila,  in  answer  to  the  said  interrogatories,  says,  he  reoeiT- 
ed  of  the  residuum  of  the  estate  of  Hope  Cowperthwaite,  from 
Hannah  Lippincott  and  Hope  Haines,  executors  of  and  trustees 
under  the  will  of  Hope  Cowperthwaite,  prior  to  June  25, 1889, 
in  different  sums,  at  different  times,  $5,988 ;  that  though  Hope 
Haines  was,  on  that  occasion,  the  acting  person,  the  business 
was  done  in  the  names  of  both  his  trustees,  Hope  and  Hannalu 
The  securities  he  received  were  assigned  to  him  by  both  of  thenu 
That  on  the  25th  June,  1839,  he  received  the  further  amount  of 
$1,781  78.  These  sums  were  in  full  of  what  was  bequeathed  to 
him  absolutely.  On  that  day  an  instrument  of  that  date,  exeoa- 
ted  by  Hope  Haines  and  Hannah  Lippincott  was  delivered  to 
him,  a  copy  of  which  is  annexed  to  these  answers. 

Rebecca  says,  an  instrument  was  given  to  her,  a  copy  of  which 
is  annexed  to  the  answers. 

Aquila  answers,  further,  that  there  are  papers  in  the  box,  re- 
lating to  the  trust  funds,  consisting  of  memoranda  and  accounts, 
some  in  his  hand  writing,  but  most  in  Hope  Haines's  writing. 
There  are  also  in  the  box  some  accounts  &c.  which  appear  to  re- 
late to  the  separate  estate  of  Hope  Haines :  these  he  offered  to 
Mr.  Stokes,  but  he  declined  to  receive  them.  As  to  those  which 
relate  to  the  trust  fund,  he  caused  an  offer  to  be  made  to  Stokes 
to  produce  them  in  the  presence  of  the  complainants  and  defend- 
ants and  their  respective  counsel ;  but  the  proposition  was  de- 
clined. A  further  offer  was  made  to  furnish  copies,  which  was 
also  declined. 

Rebecca  and  Aquila  further  say,  that  Hannah  Lippincott  and 
Hope  Haines  did  pay  to  them,  respectively,  on  the  25th  June,  of 
each  of  the  years  1840, 1841, 1842, 1848,  to  Rebecca  $785  88, 
4md  to  Aquila  $421 11.  That  no  payments  have  been  made  to 
either  ci  them  on  that  account  since  June  25, 1848,  either  by 
Hannah  at  Hope.    That  the  three  first  years'  payments  were 


144  LIPPINCOTT  V.  STOKES.  [mAR. 

made  to  Rebecca  in  money ;  for  the  last  two  years  Hannah  and 
Hope  gave  their  bond  to  her,  conditioned  for  the  payment  of 
$1,477,  with  interest,  dated  June  25, 1843,  which  bond  she  now 
holds,  but  has  received  on  ^count,  January  8,  1844,  $942  50^ 
a  credit  for  which  is  endorsed  on  the  bond.  That  to  Aquila 
three  payments  were  made,  partly  in  money  and  partly  in  secu- 
rities, but  he  cannot  state  how  much  in  each,  having  kept  no 
precise  accounts. 

Annexed  to  these  answers,  and  referred  to  in  them,  is  a  wri- 
ting under  the  hands  and  seals  of  Hope  Haines  and  Hannah  Lip- 
pincott,  dated  June  25,  1839,  marked  exhibit  2,  reciting  that 
Hope  Cowperthwaite,  deceased,  by  her  will  dated  October  22, 
1818,  and  by  a  codicil  thereto  dated  December  10,  1824,  gave 
and  bequeathed  to  her  grandson  Aquila  S,  Ridgeway  certain 
sums  of  money,  a  part  to  trustees  for  his  use,  and  a  part  to  him 
absolutely,  and  that  Hannah  Lippincott  and  Hope  Haines,  the 
trustees  in  the  said  will  and  codicil  named  for  the  said  Aquila,. 
and  who  are  the  executrices  of  the  said  will  and  codicil,  and  the 
said  Aquila  having  adjusted  and  settled  all  accounts  in  relation 
to  the  estate  of  Hope  Cowperthwaite  and  in  relation  to  the  mon- 
ies so  bequeathed  to  the  said  Aquila,  between  them ;  and  that 
Hope  and  Hannah,  as  the  two  executrices  of  the  said  will  and 
codicil,  had  paid  to  Aquila  the  balance  of  that  part  of  the  said 
monies  bequeathed  to  him  absolutely ;  and  then  proceeding  thus : 

^^Now  this  writing  made  by  us,  Hope  Haines  and  Hannah  Lip- 
pincott, witnesseth,  that  we  have  now  in  our  hands,  as  trustees  of 
the  said  Aquila  S.  Ridgeway  according  to  the  provisions  of  the 
said  will  and  codicil,  seven  thousand  and  eighteen  dollars  and 
twenty-seven  cents,  which  we  are  to  hold  and  retain  in  our  hands 
in  accordance  with  the  provisions  of  said  will  and  codicil  and  to 
be  paid  out  by  us  to  the  said  Aquila  S.  Ridgeway,  in  conformity 
to  the  provisions  of  the  said  will  and  codicil  in  relation  thereto. 
This  writing  being  simply  for  the  purpose  of  showing  the  amount 
which  we  have  in  our  hands  for  the  said  Aquila  S.  Ridgeway  un- 
der the  provisions  of  the  said  will  and  codicil,  and  not  to  alter 
or  vary  his  rights  in  the  least  in  relation  thereto."  Signed,  seal- 
ed and  delivered  in  the  presence  of  Craig  Mo£St,  C.  M.  Har> 
ker." 
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And  another  writing  execated  under  the  hands  and  seals  of 
Hope  Haines  and  Hannah  Lippincott,  dated  June  26,  1848, 
reciting  that  Hope  Cowperthwaite  by  her  said  will  and 
codicil  gave  and  bequeathed  unto  Hannah  Lippincott,  Hope 
Haines  and  Aquila  S.  Ridgeway,  and  to  the  survivor  of  them, 
and  the  executors,  adnjinistrators  and  assigns  of  such  survivor, 
a  certain  portion  of  her  estate  to  be  held  by  them  in  trust  for 
her  daughter  Rebecca  Zilley  and  her  children  as  in  said  will  and 
codicil  is  particularly  set  forth ;  and  that  Hannah  Lippincott, 
Hope  Haines  and  Aquila  S.  Ridgeway,  who  are  the  executors  of 
the  said  will,  have  adjusted  and  settled  all  accounts  in  relation 
to  the  said  estate ;  and  then  proceeding  thus  : 

**Now  this  writing  given  by  us,  Hannah  Lippincott  and  Hope 
Haines,  two  of  the  said  trustees,  Aquila  S.  Ridgeway,  the  other 
trustee,  having  resigned  his  trusteeship,  which  resignation  was 
accepted  by  the  said  Rebecca  Zillev,  witnesseth,  that  there  was 
remaining  in  the  hands  of  Hannah  Lippincott  and  Hope  Haines, 
trustees  as  aforesaid,  on  the  25th'  June,  1889,  $12,255,  and  no 
more,  in  trust  for  the  said  Rebecca  Zilley  and  her  children,  the 
said  Rebecca  having  before  that  day  received  of  and  from  her 
said  trustees  $2,483  53  in  part  payment  of  the  money  so  left 
her  in  trust;  and  we  the  said  Hannah  Lippincott  and  Hope 
Haines  do  hereby  declare  this  writing  is  merely  given  for  the 
purpose  of  shewing  the  amount  of  money  in  our  hands  on  the 
said  25th  June,  1839,  in  trust  for  the  said  Rebecca  Zilley  under 
the  provisions  of  the  said  will  and  codicil,  and  not  to  alter, 
change  or  vary  the  rights  of  the  said  legatee  or  trustees  in  the 
least,  in  relation  to  any  thing  contained  in  said  will  and  codicil." 

There  is  also  annexed  to  these  answers  a  writing  marked  ex- 
hibit 0.,  being  an  instrument  under  the  hands  and  seals  of  Hope 
Haines  and  Hannah  Lippincott,  dated  June  25,  1889,  reciting 
that  Aquila  S.  Ridgeway,  by  the  will  and  codicil  thereto  of  Hope 
Cowperthwaite,  deceased,  was  appointed,  jointly  with  Wallace 
Lippincott,  trustee  of  the  one-fourth  part  &c.  for  the  use  and 
benefit  of  Hope  Haines,  subject  to  the  powers  and  provisos  con- 
tained in  said  will ;  and  that  he  was  appointed  trustee,  in  the 
same  manner,  of  the  Hannah  Lippincott  fourth  ;  and  that  Wal- 
lace Lippincott  having  died,  Aquila  is  now  sole  surviving  trns- 
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tee  of  said  Hope  and  of  said  Hannah ;  and  then  declaring  tliat 
tiiey,  Hope  and  Hannah,  hare  in  their  hands,  respeotiyely,  the 
whole,  amount  of  the  principal  and  interest  of  each  of  dieir 
shares,  either  in  cash  or  securities;  and  that  ^^thou{^  die  sijd 
Aquila  has  been  and  now  is  our  trustee  as  afmsaid,  and  the 
said  securities  are  taken  in  his  name  as  said  trustee,  yet  he  hath 
not  at  any  time  received  any  part  of  said  estate  or  money  so 
ooming  to  us  as  aforesaid,  but  the  whole  hath  remained  in  our 
hands  from  the  death  of  the  said  Hope  Cowperthwaite  and  still 
«o  remains.  And  we  do  acquit  and  discharge  the  said  Aquila 
&  Ridgeway,  his  heirs  &c.  from  all  and  any  liability  in  conse- 
quence of  our  having  retained  in  our  hands  the  said  portions  so 
bequeathed  to  us,  and  the  evidences  and  securities  thereof.  And 
as  it  is  our  intention  to  retain  incur  hands  the  said  portions  and 
the  evidences  and  securities  therefor,  and  have  the  same  under 
our  own  control  and  management,  althou^  the  said  Aquila  S. 
Ridgeway  is  to  continue  our  trustee,  we  do  therefore  for  this 
acquit  and  exonerate  him,  his  heirs  &c.  from  all  liability  wfaidi 
he  may  incur  by  permitting  the  said  portions  to  remain  in  our 
hands,  with  the  evidences  and  securities,  under  our  management 
and  control." 

Several  other  exhibits  were  produced  and  much  testimony  was 
taken  on  both  sides. 

The  case  was  heard  on  the  pleadings  and  proofs. 

/•  P.  BraiUeyand  F.  T.  Fre/tngAuy^en  for  the  complainants. 
They  cited  1  Sugden  on  Powers^  878,  884,  887,  898,  419 ;  2 
633. 


William  L.  Dayton  and  Peter  D  Vroom  for  the  defendants. 
They  cited  1  Sugden  on  Powersj  888 ;  1  Story^s  Eq.  sec.  97, 
170, 178, 176 ;  2  Sugden,  96, 127  to  141 ;  Jeremy's  Eq.  871, 
^2,  '8,  ^4 ;  8  Ves.  Jr.,  609,  616 ;  Jlmbler  681. 

The  Chancellor,  before  proceeding  to  deliver  his  opinion, 
remarked  that  an  abstract  of  about  forty  folio,  which  he  had 
made,  contained  all  the  testimony  that  was  material ;  that,  to 
that  out,  he  had  been  obliged  to  go  throuf^  262  folio.    That 
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h  should  be  yeodUeeted  that  onlass  a  judge  was  satisfied  that  he 
had  a  distanet  Tieir  of  eyary  thing  material  i4  the  testiiiMmyi  lie 
could  not  feel  willing  to  decide  a  cause ;  and  that  tiie  burden  of 
wadiqg  throu|^  a  volume  of  useless  matter  should  not  be  im- 
posed. 

The  CHAVCSLI.0R.  The  question  in  this  case  is,  whether  the 
securities  which  have  been  inyentoried,  appraised  and  taken  bf 
the  eiecutors  of  Hope  Haines  as  belon^png  to  her  estate,  (other 
than  tiiose  which  she  held  in  her  individual  name,)  belong  to  the 
tmsts  created  by  the  will  of  Hope  Cowpertiiwaite,  or  belong  to 
the  estate  of  Hope  Haines,  and  are  to  be  disposed  of  under  her 
wilL  If  the  disposition  of  these  securities  was  the  same  un- 
der both  wills,  it  would  probably  be  of  no  great  importance 
which  set  of  trustees  should  have  the  charge  of  them.  But 
the  disposition  of  the  different  wills  is  different;  and  tiie 
question  inyolved  affects  substantial  interests  of  opposing 
claimants  to  these  securities.  The  cestuis  que  trust  widet 
the  different  wills  are  different ;  not  altogether  so,  indeed,  but 
sufficiently  so  to  make  it  a  question  between  substantial  adverse 
claims.  These  securities  belong  to  the  trusts  under  Hope  Cow- 
perthwaite's  will,  unless  something  has  been  done,  conformably, 
m  the  judgment  of  a  court  of.  equity,  to  the  provisions  of  that 
will,  withdrawing  them  from  those  trusts  and  making  them  the 
property  of  Hope  Haines,  discharged  from  those  trusts.  The 
oar  is  in  the  hands  of  the  eiecutorsoftiie  will  of  Hope  Haines; 
and  they  have  voluntarily  taken  it. 

(The  Chancellor  here  stated  the  character  of  the  securities, 
and  classified  them.) 

Hope  Cowperthwaite,  the  first  testatrix^  left  five  children,  be- 
ing children  by  her  first  husband,  Lippincott,  namely,  one  son, 
Wallace  Lippincott,  and  four  daughters,  Martha  Wodston,  Re- 
becca Zilley,  Hope  Haines  and  Hannah  Lippincott.  She  gives 
her  son  Wallace  only  a  small  sum,  he  having  been  provided  for 
in  her  life  time. 

After  certain  bequests,  she  divides  her  personal  estate  into 
four  parts,  and  bequeaths  one-fourth  to  trustees  for  each  daug^ 
ter,  with  certain  provi«ions  and  limitations  in  reference  thereto. 
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Wallace  Lippincott  and  Hope  Haines  are  by  the  will  appointed 
the  trastees  of  the  Martha  Woolston  fourth.  By  the  will  and 
codicil  Hope  Haines,  Hannah  Lippincott  and  Aquila  S.  Ridge- 
way  are  the  trastees  of  the  Rebecca  Zilley  fourth.  Wallace 
Lippincott  and  Aquila  S.  Ridgeway  were  appointed  the  trustees 
of  the  Hope  Haines  fourth ;  and  also  of  the  Hannah  Lippincott 
fourth:  and  on  the  death  of  Wallace  Lippincott,  Aquila  S. 
Ridgeway  became  the  sole  surviying  trustee 'of  Hope  Haines^s 
fourth  and  of  the  Hannah  Lippincott  fourth ;  and  by  the  deatii 
of  Hope  Haines,  Hannah  Lippincott  and  Aquila  S.  Ridgeway 
became  the  surviving  trustees  of  the  Rebecca  Zilley  fourth. 
Hannah  Lippincott,  Hope  Haines  and  Aquila  S.  Ridgeway  were 
appointed  executors  of  the  will  and  codicils ;  and  since  the  deatii 
of  Hope  Haines,  Hannah  Lippincott  and  Aquila  S.  Ridgeway 
are  the  surviving  executors. 

The  trusts  of  the  different  fourths  are  of  the  same  general 
character. 

The  trust  in  reference  to  the  Hope  Haines  fourth  is,  in  sub- 
stance, as  follows : — This  fourth  is  bequeathed  to  Wallace  Lip- 
pincott, since  deceased,  and  Aquila  S.  Ridgeway  and  to  the  sur- 
vivor of  them,  in  trust  to  place  the  same  at  interest,  and  to  pay 
the  interest  arising  thereon,  yearly,  to  Hope  Haines  so  long  as 
she  shall  live ;  and  also  in  trust  to  pay  to  Hope  Haines  so  much 
of  the  principal  as  she  shall,  from  time  to  time,  by  writing  under 
her  hand,  attested  by  two  credible  witnesses,  require  of  the  said 
trustees ;  and*if  she  shall  leave  children  living  at  her  death,  or 
descendants  of  children,  then  that  what  shall  remain  undisposed 
of,  of  the  said  fourth,  with  its  accumulated  interest,  shall  belong 
to  and  vest  in  her  children,  to  be  paid  to  them  at  twenty-one^ 
respectively ;  the  issue  of  any  deceased  child  to  stand  in  the 
place  of  the  deceased  parent ;  but  if  she  die,  not  leaving  any 
child  or  descendant  of  any  child  living  at  her  death,  then  that 
the  trustees  pay  what  may  remun  of  this  fourth  undisposed  of 
at  the  time  of  her  death,  with  its  accumulated  interest,  unto 
such  of  her  brothers  or  sisters  or  their  children  and  in  such  pro- 
portions as  she,  the  said  Hope  Haines,  shall  by  will  or  writing  in 
tkature  thereof,  signed  by  her  hand  and  attested  by  two  credible 
witnesses,  direct  and  appoint ;  she,  the  said  Hope,  in  such  case. 
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to  have  power  to  dispose  of  the  same  among  her  brothers  and 
sisters  and  their  children,  in  such  proportions  as  she  may  think 
fit,  but  to  no  other  person  or  persons  whomsoever ;  and  if  she 
die,  not  leaving  any  child  living  at  her  death,  nor  descendant  of 
such  child,  and  without  having  made  such  appointment,  then  that 
the  said  trustees  pay  what  shall  remain  undisposed  of,  as  afore- 
said, of  this  fourth,  unto  the  brothers  and  sisters  of  the  said 
Hope,  in  equal  proportions,  (the  shares  of  any  sisters  that  may 
tiien  be  married  to  be  paid  to  their  trustees,  for  their  separate 
use,  free  from  their  husband's  control.)  The  children  of  any 
deceased  brother  or  sister  to  stand  in  the  place  of  his,  her  or 
their  parent. 

On  the  25th  June,  1839,  there  was  an  ascertainment  of  the 
amount  of  the  estate.  It  is  called  a  settlement.  The  exhibits, 
I  think,  show  that  it  was  intended  as  a  settlement  of  the  execu- 
tors' accounts ;  and  it  is  to  be  considered,  for  the  purposes  of 
this  case,  in  the  same  light  as  a  settlement  in  the  orphans'  court 
would  be. 

Hope  Haines  died  leaving  no  child  or  descendant  of  any  child. 

The  bill  is  filed  by  Hannah  Lippincott,  Aquila  S.  Ridgeway 
and  Rebecca  Zilley ;  Hannah  and  Aquila  claiming  to  be  survi- 
ving trustees  of  the  Rebecca  Zilley  fourth ;  Aquila  claiming  to 
be  the  sole  surviving  trustee  of  the  Hope  Haines  and  Hannah 
Lippincott  fourths ;  and  Rebecca  Zilley  being  a  cestui  qiie  trust 
of  the  fourth  bequeathed  in  trust  for  her  &c.  The  object  of 
the  bill  is,  to  recover  from  the  executors  of  Hope  Haines  the 
securities  inventoried  and  taken  by  them  as  belonging  to  the  es- 
tate of  Hope  Haines,  other  than  those  which  stand  in  her  own 
name. 

As  to  the  Hope  Haines  fourth,  the  first  question  is,  did  Hope 
Haines,  in  her  life  time,  require  the  said  trustees  to  pay  to  her 
any  part  of  tiie  principal  of  this  fourth,  in  the  manner  prescri- 
bed by  the  will  for  that  purpose,  or  in  any  manner  which  should 
be  considered  in  equity  as  equivalent  thereto. 

It  is  contended  on  the  part  of  the  defendants,  that  thcsettle- 
ment  of  the  estate  by  tiie  executors,  the  assignments  by  Aquila, 
one  of  the  executors,  to  Hannah  and  Hope,  the  other  two  exec- 
ttONi  and  the  exhibit  0.  and  the  other  exhibits  in  the  eausoi 
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slumld  be  considered  as  amounting,  in  efiect,  to  a  requirement 
by  Hope  Haines  in  her  life  time,  on  her  trustee,  Aqnila  S.  Ridg- 
way,  to  pay  to  her  the  principal  of  the  Hope  Haines  fourth. 

As  to  the  settlement,  it  was  necessary  or  proper,  in  order  to 
ascertain  the  amount  of  the  estate  which  would  be  subject  to  trusts. 
It  seems  to  have  been  in  lieu  of  a  settlement  by  the  executors 
in  the  orp}ian's  court.  As  to  the  assignments  by  Aqmla,  they 
were  assignments  by  one  of  three  executors  to  the  other  two,  of 
all  his  interest  in  the  securities  so  assigned.  As  to  exhibit  O., 
it  does  not  seem  to  me  to  furnish  sufficient  eyidence  that  Hope 
intended  by  it  to  extinguish  the  trust  as  to  the  Hope  Hunes 
fourth ;  and,  as  has  been  observed  before,  the  burthen  is  on  the 
defendants  to  show  enou^  to  enable  the  court  to  affirm  that  such 
was  her  intention.  The  fact  that  she  did  not  adopt  the  mode 
prescribed  in  the  will  for  doing  it,  is  certainly  to  be  considered 
as  opposed,  more  or  less,  to  the  idea  that  she  intended  to  do  so. 
If  she  had  so  intended,  she  had  only  to  declare  that  intention  to 
the  trustee,  by  writing  under  hand  attested  by  two  witnesses. 
When  she  could  do  it  by  so  plain  and  easy  a  mode,  a  mode  that 
would  have  been  subject  to  no  misapprehension,  would  so  careful 
a  woman,  scrupulously  particular,  according  to  the  accounts  we 
have  of  her,  be  likely  to  be  satisfied  with  any  other  mode,  or,  at 
any  rate,  with  one  so  equivocal  in  its  character  as  that  from 
which  the  counsel  for  the  defendants  ask  us  to  infer  such  inten- 
tion on  her  part? 

Again,  exhibit  0.,  after  reciting  that  Aquila,  since  the  death 
of  Wallace  Lippincott,  is  tiie  sole  surviving  trustee  of  the  Hope 
Haines  fourth,  and  of  the  Hannah  Lippincott  fourth,  expressly 
declares  tiiat  ^^he  is  to  continue  our  trustee."  All  the  securi- 
ties belonging  to  the  trust  had  remained  in  the  hands  of  Hope  ^ 
and  Hannah,  two  of  the  executors  of  the  will  of  Hope  Cow- 
perthwaite,  firom  the  time  of  her  death,  in  1829,  up  to  the  said 
settlement  and  the  date  of  this  exhibit,  Jxme  1889 ;  Aquila,  the 
other  executor,  consenting  to  it. 

After  a  careful  examination  of  the  testimony  and  exhibits  in 
the  ieause,  I  do  iiot  feel  willing  to  affirm  that  what  was  done  on 
the  26tii  Jtme,  1889,  was  intended  by  Hope  Haines  as  an  execa- 
tioil  cf  the  txmer  given  her  to  irithdlraw^  theprinc^  xiicttej 
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from  the  trust* 

If  it  was  intended  by  her  to  do  something,  on  that  day,  in  or 
towards,  or  as  equivalent  to  the  execution  of  the  power,  we  must 
suppose  that  such  intention  would  have  been  communicated  to 
her  counsel  who  drew  the  writings ;  and  it  appears  to  me  to  be 
beyond  all  credence  that  counsel,  haying  the  idea  of  such  inten- 
tion  on  her  part  in  his  mind,  could  have  drawn  so  many  writings 
in  reference  to  the  different  fourths,  and  avoided  any  expression 
of  such  intention.  But  there  is  not  only  an  entire  absence  €i 
any  such  expression ;  but,  as  if  for  the  purpose  of  excluding  a 
conclusion  that  she  intended  to  do  so,  a  clause  is  inserted  in  ex- 
hibit O.  expressly  declaring  that  Aquila  is  to  remain  a  trustee. 
When  the  meaning  of  a  party's  acts  is  so  equivocal  and  diffi- 
cult to  be  understood,  I  see  no  reason  for  rejecting  his  express 
declaration  of  what  he  does  mean.  But  if  this  declaration  is  to 
be  considered  as  not  conclusive,  it  is  certainly  entitled  to  weif^t 
in  examining  the  case  with  a  view  to  ascertain  the  intention  of 
Hope  Haines ;  and  I  think  it  may  be  safely  said,  that  nothing 
stronger  than  conjecture  can  be  reached,  in  opposition  to  this 
declaration.  How  are  we  to  apply  principles,  where  we  have 
only  conjectures  in  place  of  established  facts  ? 

The  court  may  aid  a  defective  execution  of  a  power ;  but  will 
not  supply  the  execution  where  none  has  been  attempted  or  in- 
tended. It  will  not  do  that  for  a  party  which  he  does  not  think 
fit  to  do  for  himself.     1  Story^s  Eq.  Jur.  sec,  170. 

The  only  safe  principle,  as  it  seems  to  me,  on  which  this  cause 
can  be  decided,  is  this  :  Where  the  circumstances  arc  so  equivo- 
cal as  to  leave  the  mind  in  doubt  whether  an  execution  of  the 
power  was  at  all  intended,  the  court  should  not  interpose.    An 

^ptention  to  execute  the  power  should  clearly  appear.     1  Story 

^seC  172. 

I  will  not  guess  on  either  side  in  the  case ;  either  that  Hope 
Haines  intended  to  withdraw  the  principal  from  the  trust ;  or 
that  she  intended  that  the  yearly  interest  received  by  her  was  to 
be  added  to  the  principal  and  subjected  to  the  trust.  The  inter- 
est waft  to  be  paid  to  her  by  her  trustee,  yearly,  without  any  de^ 
maud ;  and  when  she  received  it,  she  received  it  as  hers  abflo- 
hitelyi  not  subject  to  any  trust.    It  is  not  easy  to  perceive  b9W 
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she  could,  after  receiving  the  interest,  add  it  to  the  trust  fund. 
At  all  events  something  affirmative  would  be  necessary ;  some- 
thing equivalent  to  declining  to  receive  the  interest  from  her  trus- 
tee and  leaving  it  to  accumulate  in  his  hands. 

As  to  the  question,  then,  whether  Hope  Haines  did  any  thing 
in  her  life  time  equivalent  to  requiring  her  trustee,  conformably 
to  the  will  of  Hope  Cowperthwaite,  deceased,  to  pay  her  the 
principal  of  this  fourth,  to  be  her  own,  free  from  the  trust,  I 
am  of  opinion  that  there  is  no  sufficient  evidence  that  she  did  so. 
As  to  the  interest  of  this  fourth,  I  am  of  opinion  that,  inas- 
much as  it  was  received  by  her,  it  is  to  be  considered  in  the  same 
light  as  if  it  had  been  paid  to  her  by  her  trustee ;  and  that  there 
is  no  sufficient  ground  for  holding  that  it  became  a  part  of  the 
trust  fund  after  being  received  by  her. 

It  is  difficult  to  perceive  how  the  words  ^^with  its  accumulated 
interest,"  used  in  the  will,  can  apply  to  the  interest  which  should 
be  actually  paid,  yearly,  to  the  cestui  que  trusty  for  her  use  free 
from  any  trust. 

As  to  the  will  of  Hope  Haines,  it  cannot  affect  the  right  to 
tiie  custody  of  the  papers  belonguig  to  the  trust  fund.  The  will 
of  Hope  Cowperthwaite  provides  that  if  Hope  Haines  die  with- 
out leaving  any  child,  or  descendant  of  any  child,  then  that  the 
trustees  of  the  Hope  Haines  fourth  pay  what  may  remain  undis- 
posed of  of  this  fourth  unto  such  of  her  brothers  or  sisters,  or 
their  children,  as  she  shall  by  will  direct.  Even  if  the  will  of 
Hope  Haines,  therefore,  can  be  considered  as  an  appointment  in 
favor  of  the  persons  named  in  the  residuary  clause  thereof,  the 
trustee  under  Hope  Cowperthwaite's  will  would  be  the  person  to 
receive  the  money  or  these  trust  securities  and  pay  it  to  the  ap- 
pointees. 

Whether  the  persons  named  in  the  residuary  clause  of  Hope 
Haines's  will  are  entitled  to  this  fourth  is  a  question  which  it 
would  not  be  proper  now  to  decide. 

As  to  the  commissions  claimed  by  Hope  Haines,  she  was  not 
entitled  to  commissions  for  investing  and  managing  the  fourth 
over  which  she  had  the  power  of  appointment ;  and,  it  seems  to 
me,  I  cannot  act,  in  this  suit,  in  reference  to  commissions  to  the 
ezeoutors  of  Hope  Cowperthwaite's  will. 
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Hannah  Lippincott  is  surviving  obligee  of  the  securities  ta- 
ken to  her  and  Hope  Haines ;  and  it  is  claimed  that  she  is  enti- 
tled to  the  possession  of  them.  I  think  this  is  so ;  and  for  this 
reason ;  the  surviving  co-obligee  is  entitled  to  half  the  monies  re- 
covered on  the  securities  to  oblige  him  to  divide  the  securitieSi 
in  amount,  would  subject  him  to  the  risk  that  some  retained  by 
him  might  prove  worthless. 

An  order  of  reference  will  be  made  in  accordance  with  the 
foregoing  view. 

Order  accordingly. 


Wheeler  v.  Redmond. 

The  report  of  a  Master  on  exoeptioni  to  amwer  ia  broii|;ht  before  the  ChAnoellor,  net 
bf  excepCioiM  to  the  Mefter'i  report,  but  by  appeal. 

In  this  case,  exceptions  had  been  filed  to  the  answer,  and  a 
rule  entered  with  the  clerk  referring  the  exceptions  to  a  Master^ 
who  decided  and  reported  upon  the  exceptions. 

Exceptions  were  filed  to  the  Master's  report. 

The  Chancellob  said,  that  the  proper  mode  of  bringing  the 
Master's  report  before  him  in  such  case,  was  by  appeal,  and  AOf; 
by  exceptions  to  the  report.    Rev.  Stat  910,  sec.  29. 
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Best  v.  J.  M.  Schermier. 

A  nee^rer  to  collect  renli  from  tenant!  of  the  mortgagor  will  not  bo  appointed  on  filing 
a  Ibfecloiare  bOl. 

A  mortgagor  may  aathorise  the  ■ecood  mortgagee  to  collect  renti  from  tenant!  of  the 
mortgagor  and  apply  them  ai  payments  on  hit  mortgage ;  and  be  will  not  bo  reetiain- 
•d  from  doing  lo  on  the  filing  of  a  foredoeare  bill  by  the  fint  mortgagee. 

On  the  18th  May,  1846,  Schermier  gave  a  mortgage  to  Bal- 
Intine  for  ^700.  He  had'given  several  prior  mortgages  on  the 
same  premises.  Several  judgments  had,  also,  been  recovered 
against  him ;  some  prior  and  some  subsequent  to  the  mortgage 
to  Ballentine.  One  of  the  prior  mortgagees,  the  complainant  in 
this  case,  filed  a  bill  for  foreclosure  and  sale  of  the  premises, 
Slaking  all  the  mortgagees  and  judgment  creditors  parties  de- 
ftgidants.  This  bill  stated,  that  on  the  18th  May,  1846,  Scher- 
yner  assigned,  transferred  and  set  over  to  the  said  Ballentine 
ibe  leases,  rents,  issues  and  profits  of  the  mortgaged  premises, 
and  empowered  him  to  collect  and  receive  the  rents  due  and  to 
grow  due.  That  Ballentine  had  already  received  some  rents, 
and  that  a  large  amount  of  rents  would  shortly  become  due,  and 
tiiftt  Ballentine  intended  to  collect  the  same  and  apply  them  to 
Hie  payment  of  any  money  that  might  be  due  or  become  due  on 
his  said  mortgage.  The  bill  claims  that  the  said  rents  should  be 
paid  on  the  prior  mortgages ;  and  prays  foreclosure  and  sale,  to 
pay  the  mortgages  according  to  their  priority ;  and  that  Ballen- 
tine be  restrained  from  collecting  the  rents ;  and  that  a  receiver 
be  appointed  to  collect  the  same  and  hold  them  subject  to  the 
order  of  the  court. 

An  injunction  was  granted,  and  a  receiver  appointed. 

Ballentine  answered  the  bill,  and  stated  in  his  answer,  that 
Sehenmer,  at  or  about  the  time  of  giving  said  mortgage  to  Bal- 
kntine,  and  further  to  secure  the  bond  of  Schermier  to  him,  se- 
oured  by  tiie  said  mortgage,  executed  an  assignment  to  him,  Bal- 
lentine, of  all  the  rents,  issues  and  profits  of  the  mortgaged 
premises,  and  authorized  him  to  collect  the  same,  and  apply  tiiem 
to  or  towards  the  payment  of  his  said  mortgage. 
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A  motioii  was  thereupon  made  to  discharge  the  order  appoint- 
iiig  a  reoeiyer  and  restraining  Ballentine  from  collecting  the 
rents* 

On  the  hearing  of  the  motion,  a  deposition  of  A.  C*  M.  Pen- 
nington was  read,  stating  that  Schermier,  at  the  same  time  he 
ga^e  Ballentine  his  mortgage,  assigned  to  him  the  rents  coming 
dne,  and  appointed  him.  attorney  to  receive  the  same ;  and  that 
both  the  mortgage  and  the  assignment  of  rents  were  the  securi- 
ties on  which  Ballentine  advanced  money. 

A.  C«  Jtf.  Pennington  in  support  of  the  motion. 

E.  R.  V.  Wright  and  J.  W.  Scott  contra. 

The  Chancellor.  I  have  uniformly  denied  applications  to 
appoint  a  receiver  of  rents  made  on  filing  foreclosure  bills.  I 
have  considered  that  the  mortgagor  is  entitled  to  the  rents  while 
he  is  in  possession  by  his  tenants.  I  am  satisfied  that  the  o<m« 
trary  practice  was  inconsistent  with  what  is  now  well  understood 
to  be  the  nature  of  a  mortgage,  and  led  to  great  oppression.  The 
view  I  had  taken  was  sustained  by  the  Court  of  Errors  and  Ap- 
peals in  the  case  of  Sanderson  v*  Price* 

Schermier  would  not  have  been  restrained  from  collecting  the 
rents :  and,  he  having  assigned  them  to  Ballentine  and  authori- 
zed him  to  collect  them  and  apply  them  as  payments  on  his  mort- 
gage, I  see  no  reason  why  Ballentine  should  not  be  permitted  to 
collect  them. 

The  order  appointing  a  receiver  of  the  rents  and  restraining 
Ballentine  from  collecting  them  will  be  vacated. 

Order  accordingly. 


CASES 


ADJUDOSD  IN 


THE  PREROGATIVE  COURT 


OF  THE  STATE  OF  NEW-JEIOSEY, 


MARCH   TERM,    1847 


OLIVER  S.  HALSTED,  ORDINARY. 


JosiAH  H.  Reeves  Appellant,  and  Enos  P.  Reeves  and  Ja- 
cob P.  Reeves  Respondents. 

A.  fiitber  devised  to  hit  three  ions  certain  lands,  sm  tenaius  in  common  during  their  nftt- 
mml  livet,  and,  after  the  death  of  either  of  them,  liis  share  to  go  to  his  lawfol  i«oe ; 
•ad  if  any  of  hit  mid  aooa  ahould  die  without  leaving  lawful  iatue,  his  share  to  go  to 
the  survivors  of  them;  or  if  any  of  them  have  deceaM$d,  their  lawful  inue  to  have 
the  share  that  would  have  gone  to  their  father  if  living. 

Bdd,  that  no  partition  could  be  made  among  the  sons  except  of  their  present  interest  or 
estate  in  the  lands. 

This  is  an  appeal  from  a  decree  of  the  Orphan^s  Court  of  the 
county  of  Salem,  directing  the  division  of  certain  lands  devised 
by  the  will  of  Stephen  Reeves,  deceased,  among  the  devisees 
thereof. 

The  vrill  of  Stephen  Reeves,  deceased,  late  of  the  county  of 
S&lem,  devises  to  his  three  sons,  Enos  P.  Reeves,  Jacob  ^P. 
Reeves  and  Josiah  H.  Reeves,  certain  lands,  (described  in  the 
fdllO  ^^all  which  said  lots  and  tracts  of  land,  buildings,  milld^ 
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waters,  improvements,  hereditaments  and  appurtenances  herein 
given  and  devised  to  my  said  sons  Enos  P.  Reeves,  Jacob  P» 
Reeves  and 'Joseph  H.  Reeves,  I  do  devise  and  give  to  them  as 
tenants  in  common  during  their  natural  lives,  which,  after  the 
death  of  eiliier  of  them,  the  said  share  of  the  said  deceased  soa 
to  go  to  their  lawful  issue ;  and  if  any  of  my  said  sons  shaU  die 
without  leaving  lawful  issue,  then  their  share  to  go  to  the  survi- 
vors of  the  said  three,  or  if  any  of  them  have  deeeased,  their 
lawful  issue  to  have  the  share  that  would  have  gone  to  their  fa- 
ther if  living.'' 

On  the  petition  of  Enos  P.  Reeves  and  Jacob  P.  Reeves,  to 
the  Orphan's  Court  of  Salem,  stating  that  the  said  testator  died 
leaving  a  will  devising  to  his  said  three  sons  the  following  descri- 
bed property,  tracts  and  pieces  of  land ;  (describing  them,)  ^^all 
of  which  &c.  I  do  devise  and  give  to  them  as  tenants  in  common 
&c."  without  setting  out  the  will  more  particularly ;  and  sta- 
ting, that  said  Josiah  H.  Reeves  is  a  minor,  under  the  age  cf 
twenty-one  years ;  and  praying  that  the  said  court  order  and  di- 
rect a  division  of  such  real  estate,  in  fee,  to  be  made  agreeably 
to  the  true  intent  and  meaning  of  the  said  will ;  and  appoint 
commissioners  to  ascertain  the  metes  and  bounds  of  each  devi- 
sees' share,  according  to  law ;  the  said  Orphan's  Court,  in  Au- 
gust, 1846,  made  an  order  as  follows  :  (after  reciting  the  said 
application ;)  and  it  now  appearing,  by  the  will  of  the  said  Ste- 
phen Haines,  that  he  did  devise  the  above  named  property  to 
Enos  P.  Reeves,  Jacob  P.  Reeves  and  Josiah  H.  Reeves ;  and 
that  Josiah  H.  Reeves,  one  of  the  said  devisees,  is  under  the  age 
of  twenty-one  years.  It  is  ordered  and  decreed  that  a  division 
of  said  lands  be  made  as  follows,  to  wit,  to  Enos  P.  Reeves  one- 
third  part  thereof  in  fee,  Jacob  P.  Reeves  one-third  part  thereof 
in  fee,  and  Josiah  H.  Reeves  one-third  part  thereof."  The  or- 
der then  appoints  commissioners  to  make  division  and  conclndea 
thus  :  'Shich  division  shall  be  conclusive  to  all  parties  concern- 
ed, as  well  the  present  as  the  remainder  men." 

j}.  L.  Eakifiy  for  the  appellant,  cited  1  Greenes  Rep.  284 1 
6  HaUt  94 ;  Cox  JV.  J.  Rep.  3 ;  3  John.  20 ;  4  Hoist.  93. 
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The  Ordinary.  If  there  could  be  a  division  of  tiie  fee 
among  these  three  sons,  each  mij^t  receive,  in  fee,  the  share  al- 
lotted to  him.  But  tiie  will  provides  that  if  either  son  die  with- 
oat  leaving  lawful  issue,  his  share  shall  go  to  the  survivors  &c. 
No  division  among  the  three  sons  can  operate  to  give  each  a  pre- 
sent fee.  The  terms  of  an  order  for  division  in  this  case  should 
be  confined  to  the  present  interest  or  estate  of  the  sons. 

Decree  reversed. 


CASES    Ix\    CHANCERY, 


JUNE    TERM,    1847. 


Framcis  Hewitt  et  oz.  v.  Nathaniel  J.  Crane  et  al. 

When  a  hlhu  deTteet  mn  aetata  to  a  iod  and  dang hian,  tba  too  knowinff  iti  valna,  ud 
thi  daufhtan  not  knowiiiK  it,  tha  too,  when  ba  antafi  into  a  treaty  with  tha  dangii- 
Ine  lor  a  diflemnt  eattlameni  and  dieporition  of  tba  aetata  amoof  them,  moet  appiiia 
the  dang htan  of  its  value,  of  thair  rights,  and  of  avary  circnnetanoa  naoeeeary  to  an- 
able  tham  to  treat  upon  tarmt  of  equality ;  and  ooocealmant,  minepreeantattoOs  at 
any  coodactoo  hie  part  caloalated  to  pat  tham  at  a  dieadfantaga  in  tha  negottalta. 
will  ba  &tal  to  tha  oontraat  in  a  Court  of  Equity. 

Conrti  of  Equity  look  with  fiivorabla  aya  on  agiaamants  mada  to  pieMnra  and  miii- 
tain  tha  peace  of  famlliee ;  but  only  to  ^  as  each  agraamenta  are  fairiy  obnined.  If 
obtained  by  concealmant  and  mkrepreeentation  as  to  tha  Taloe  oftheeetate,  Conrti  of 
Equity  win  not  sustain  them. 

Before  a  party  can  ba  anminad  as  a  witness,  an  ordar  must  ba  obtained  for  that  p«r- 


This  cause  was  heard  by  Stacy  G.  Potts  Esq.,  one  of  the 
Masters  of  the  Court,  the  Chancellor  having  been  concerned  as 
solicitor  and  counsel  for  the  complainants :  the  counsel  of  the 
respective  parties  having  requested  that  Mr.  Potts  might  be  se- 
lected to  hear  the  cause. 

The  facts  of  the  case  appear  fully  in  the  opinion  delivered  by 
the  Master. 

Oliver  5.  Hoisted  Jun.  and  A*  Whitehead  for  tiie  complain- 
ants. 

Robert  Vanarsdale  and  Peter  D.  Vroom  for  the  defendants. 

Stacy  G.  PottSj  Master.    Joseph  Crane,  of  the  county  of 
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Essex,  departed  this  life  September  27 ,  1832,  having  first  made 
and  executed  his  last  will.  He  left  six  children;  Nathaniel 
Jones  Crane,  one  of  the  defendants,  his  only  son,  and  Hannah, 
Rachel,  Phebe,  wife  of  Alfred  Keene,  Eunice  and  Amanda,  his 
daughters,  him  surviving ;  all,  at  the  time,  unmarried,  except 
Phebe. 

By  his  will,  dated  the  day  before  his  death,  he  devised  to 
Jones,  the  son,  one-half  of  his  cider  house  and  one  acre  of  land 
adjoining  the  same ;  bequeathed  $800  to  Amanda,  and  the  re- 
mainder of  his  estate  he  devised  to  Jones,  Phebe,  Hannah,  Ra- 
chel and  Eunice,  and  their  heirs,  to  be  equally  divided  among 
them ;  and  appointed  Charles  R.  Akers  his  executor. 

His  estate,  at  the  time  of  his  death,  consisted  of  the  home- 
Stead  farm  near  Belleville,  containing  seventy-seven  acres ;  a  lot 
of  woodland  in  Caldwell,  containing  seventy-five  acares ;  fifteen 
a&d  a  half  acres  of  salt  meadow ;  and  personalty  amounting  to 
$8,618  04. 

His  debts  and  funeral  expenses  were  $192  89 ;  which,  with 
Amanda's  legacy  of  $800,  made  $992  89  to  be  paid  out  of  the 
estate* 

Soon  alter  his  death,  negotiations  were  set  on  foot  for  a  differ- 
ent disposition  of  the  estate  from  that  made  by  the  will ;  which 
resulted,  on  the  15th  of  October  ensuing,  in  an  arrangement 
among  the  four  eldest  devisees,  Jones,  Phebe,  Hannah  and  Ra- 
diel,  Eunice  being  a  minor,  by  which  Phebe  Keene  and  her  hus- 
twnd  took  what  is  called  the  comer  house,  and  two  acres  of  land 
adjoining,  part  of  the  homestead,  valued  at  $560,  and  Jones's 
bond  for  $950 ;  in  all  $1500.  Hannah  and  Rachel,  each  took 
Jones's  bond  for  $1000,  payable  to  them  or  their  order,  if  they 
should  demand  the  same  in  one  year  from  date,  without  interest  v 
and  Jones  took  the  residue  of  the  whole  estate  subject  to  the 
debts,  the  legacy  to  Amanda,  and  the  widow's  dower. 

In  July,  1886,  Rachel  married  Francis  Hewitt ;  and  on  the 
14ih  of  October,  1886,  they  filed  their  bill  against  Jones,  alleg- 
ing fraud,  misrepresentation  and  concealment  on  the  part  of 
Jones  in  procuring  this  agreement ;  and  praying  that  it  may  be 
set  aside,  so  far  as  the  complainants  are  concerned,  and  they  let 
in  to  take  under  the  will.    There  is  also  an  allegation  that  Han- 
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nah  was  inoompetent  to  contract  from  weakness  of  mind,  and 
that  the  complainant  Rachel,  as  one  of  her  heirs,  had  an  in* 
terest  in  her  estate  that  ought  to  be  protected ;  and  a  prayer  for 
general  relief. 

Hannah  died  wiiiioat  issue,  pending  the  suit.  After  the  bill 
was  filed,  the  other  devisees  were  made  defendants. 

Much  testimony  has  been  taken ;  the  case  has  been  elaborate- 
ly argaed ;  it  involves  important  principles  and  consequencea^ 
and  demands  a  deliberate  and  careful  examination. 

The  principal  difficulty  lies  in  settling  accurately  the  facts  of 
the  case.  There  is  no  question  as  to  the  character  and  quantity 
of  die  real  estate,  t^i  I  am  disposed  to  make  none  as  to  the 
amount  of  the  personalty.  The  first  issue  made  by  the  plead- 
ings and  evidence  is  as  to  the  fraud,  misrepresentation  and  con- 
cealment in  procuring  the  agreement,  alleged  by  the  bill,  and  de- 
nied by  the  answer. 

To  this  issue,  the  testimony  of  Akers,  the  executor,  Keene^ 
Ibe  husband  of  Phebe,  and  Frost,  who  was  the  principal  actcnr 
in  hiinffng  about  the  agreement,  is  directed. 

An  objection  is  made  to  the  testimony  of  Keene,  by  Ae  ooun- 
sel  of  the  defendants.  The  wife  of  Keene  is  a  sister  of  Han- 
nah, and  one  of  her  heirs  at  law ;  and,  if  the  complainants  suc- 
ceed, is  entitled  to  her  share  of  whatever  may  be  found  due  to 
her  as  one  of  the  devisees  of  her  father.  The  interest  of  the 
wife  is,  in  this  case,  the  interest  of  the  husband ;  and  thou^ 
Keene's  testimony  was  taken  previous  to  Hannah's  death,  yet 
upon  the  case  as  made  in  the  bill,  I  think  the  objection  must  pre- 
vail. For,  though  his  interest  at  the  time  in  Hannah's  estate 
was  remote  and  contingent,  yet,  if  the  complainant  succeeds,  the 
record  in  this  case  might  be  important  evidence  for  him  in  a  suit 
brou^t  by  himself  and  wife ;  besides,  the  bill  was  demurred  to 
on  the  ground  that  he  with  others,  was  not  a  party ;  the  demur- 
rer was  submitted  to,  and  he  was  made  a  defendant,  and  no  or- 
der was  obtained  for  his  examination.  Before  a  party  can  be 
examined  as  a  witness,  an  order  ought  to  be  obtained  for  that 
purpose.  Sharp  vs.  Runk  fy  King ;  1  HaUted?s  Digest  284 ; 
1  Jffewland's  Ch.  Pr.  280. 

Akeni's  testimony  goes  merely  to  show  that  he  was  making 
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preparations  to  enter  upon  his  daties  as  executor  under  the  will 
when,  a  few  days  after  Mr.  Crane's  death,  Frost  called  on  him 
and  enquired  whether  he  was  willing  to  decline  acting  as  execu- 
tor, provided  the  devisees  could  arrange  among  themselves ;  he 
assented ;  agreed  it  would  be  better  for  them  to  do  so,  if  they 
could;  postponed  any  action  till  Mr.  Frost  made  the  result 
known  to  him,  and  then  went,  with  Frost  and  Jones,  to  the  Sur- 
rogate's oflSce  and  renounced ;  and  Jones  administered,  with  the 
will  annexed. 

We  are  left  then  to  the  testimony  of  Mr.  Frost.  He  was  the 
brother-in-law  of  the  testator.  The  narration  he  gives  of  the 
commencement,  progress  and  conclusion^f  this  arrangement  is 
substantially  as  follows :  He  states  that  he  was  present  at  the 
funeral  of  the  testator ;  that  the  family  were  in  great  distress 
both  on  account  of  the  death  and  the  dispositions  of  the  will, 
and  pressed  him  to  come  down  the  next  day.  He  did  so.  The 
will  was  read.  Jones  appeared  dissatisfied  with  it ;  and  none  of 
the  family  appeared  satisfied.  When  it  was  found  Amanda  had 
a  legacy  of  $800,  Rachel  Ann  said  she  would  rather  have  that 
than  her  share  of  the  land ;  she  didn't  know  what  she  would  do 
with  the  land.  This  he  says  led  him  to  think  whether  Jones 
could  not  give  them  this  amount  and  keep  the  land. 

Hannah  was  willing.  He  went  to  Phebe  Keene  and  told  her. 
She  was  willing  to  do  as  the  rest  did ;  but  her  husband,  Alfred 
Keene,  kept  back.     He  said  it  was  not  a  full  portion. 

Mr.  Frost  persevered.  He  visited  Keene  four  or  five  times 
in  the  course  of  a  few  days  and  pressed  the  matter ;  and  Keene 
finally  proposed  $1500  as  the  least  he  would  take. 

Frost  informed  Jones  of  this ;  and  Jone«  said,  'Hhen  I  shall 
give  it  up;  I  shall  never  think  of  settling."  Frost,  however 
suggested  that  he  and  Jones  should  go  into  a  calculation  and  see 
whether  it  was  out  of  the  way  or  not.  They  then  made  a  calcu- 
lation, and  upon  that  calculation  the  estate  amounted  to  a  little 
over  $1500  a  share. 

Frost  then  insisted  that  Jones  should  pay  the  girls  $1000,  in- 
stead of  $800,  and  pay  the  debts  and  legacy.  Jones  objected ; 
said  it  would  involve  him  too  much  in  debt ;  but  finally  yielded 
to  Frost's  solicitations  and  appeals,  and  agreed  that  he  should 
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offar  them  $1000 ;  uid  no  farther  objection  se^nB  to  have  been 
made  to  Keene's  demand  of  $1500. 

The  compromiBe  then  progreesed.  Frost  proposed  that  Phebe 
Eeene  shoold  take  the  corner  house  and  lot  as  part  of  the  $1500. 
She  and  her  husband  were  willing  if  they  could  agree  with  Jones 
upon  the  price.  Jones  was  very  loth  to  give  it  np ;  bat  finally 
•greed  to  let  them  have  it ;  first  at  $500,  then  at  $550 ;  having 
discovered  that  the  lot  contained  half  an  acre  more  than  was  first 
sappoeed.  And  Keene  and  wife  were  to  have  Jones's  bond  fon 
$950. 

Frost's  account  of  the  negotiation  with  Rachel,  after  this  cal- 
culation had  been  made,  is  as  follows :  He  says  he  first  asked 
Rachel  ^^are  you  willing  to  take  $800,  as  you  have  ofiered?" 
She  said  she  didn't  know  but  she  should  be,  rather  than  take  the 
land.  Said  he,  ^^Rachel,  the  shares  amount  to  $1500,  as  near 
as  we  can  come  at  it ;  but  there  are  $200  debts,  $800  legacy, 
and  the  widow's  dower  to  come  out ;  now  Jones  has  agreed  to 
give  you  $1000,  and  take  them  on  himself;  will  you  be  entirely 
satisfied"?"  She  said  ^^Yes,  entirely  satisfied."  Well  now,  said 
he,  Jones  will,  besides,  pay  for  the  clothing  you  got  on  the  funer- 
al occasion.  Then  she  clapped  her  hands  and  said,  ^^I  will  nev- 
er open  my  mouth  if  it  should  be  worth  ten  times  as  much." 

Hannah,  he  says,  simply  acquiesced,  uniformly,  in  what  the 
others  did. 

Some  other  facts  are  stated  by  Frost  which  are  important. 

We  learn  from  him  that  Jones  was  greatly  dissatisfied  with 
the  will ;  and  that  this  dissatisfaction  exhibited  itself  very  soon 
after  the  father's  death.  He  said  in  the  earliest  conversations 
about  the  estate,  that  he  would  sell  his  share  and  go  away,  if  he 
could  not  get  tiie  whole  of  the  real  estate,  he  would  sell  out  his 
interest  and  have  nothing  to  do  with  it.  This  would  break  up 
the  family ;  this  Frost  deprecated,  and  labored  to  secure  such 
terms  for  him  as  would  induce  him  to  remain. 

Whether  Jones  knew  the  real  amount  of  the  estate  or  not,  it 
is  manifest  Frost  did  not,  at  the  time  he  first  entered  upon  the 
plan  of  bringing  about  the  arrangement,  nor  does  it  appear  he 
learned  it  accurately  afterwards.  He  proceeded,  not  upon  the 
ascertained  value  of  the  property,  but  upon  the  idea  that  Jones 
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mufit  be  somehow  satisfied ;  and  took  as  his  basis,  the  legacy  of 
$800  left  Amanda  and  the  remarks  of  Rachel  and  Hannah  that 
they  would  prefer  that  to  their  share  of  the  land ;  and  the  idea 
never  seems  to  have  occurred  to  Frost  that  it  was  important  to 
know  the  value  of  the  interests  with  which  he  was  dealing,  until 
Keene  insisted  that  he  would  take  no  less  than  $1500. 

And,  again,  the  calculation  which  he  and  Jones  then  made 
was  manifestly  erroneous.  They  had  no  papers  ;  kept  no  mem- 
oranda, and  did  not  exhibit  even  the  estimate  they  made  to  the 
other  parties.  Frost  does  not  remember  what  the  farm  or  mead- 
ow was  put  down  at ;  and  he  thinks  the  personal  estate  was  set 
down  at  $1000 ;  a  mistake  remarkable,  when  it  is  remembered 
lliat  this  was  some  days  after  the  death  ;  that  there  were  good 
money  securities  then  in  the  house  where  the  calculation  was 
made,  amounting  to  near  $2500,  and  other  property  in  the  house 
and  on  the  farm  worth  over  $1000. 

And  it  is  clear  that  from  the  beginning  to  the  end  of  this  ne- 
gotiation, neither  Jones  nor  Frost  ever  made  out  for  the  exami- 
nation of  the  sisters,  any  inventory  or  estimate  of  the  value  of 
the  real  and  personal  property,  nor  ever  gave  them  any  informa- 
tion on  tiie  subject,  except  the  communication  that  Frost  made 
to  Hannah  and  Rachel,  after  the  calculation  above  mentioned. 

In  this  state  of  facts  it  becomes  important  to  settle,  if  we  can, 
two  questions:  1.  What  was  the  value  of  the  estate  at  Ae 
time  1    2.  Did  Jones  know  it. 

Several  witnesses  have  been  examined  as  to  the  value  of  the 
land.  Farrand,  Riker,  Crane  and  Sidman  put  the  homestead 
farm  at  about  $100  an  acre  ;  Randolph,  Munn  and  Cooman  put 
it  from  $3850  to  $4620  in  the  whole.  There  were  77  acres, 
generally  good  land.  The  buildings,  though  old,  were  substan- 
tial and  in  prettv  good  order.  It  is  admitted  to  have  been  worth 
$800  per  annum  in  1882,  and  $400  now.  Jones  sold  from  it 
about  $1500  of  wood,  in  lots  as  it  stood.  Good  land  in  that 
neighborhood  was  worth  $100  an  acre,  and  would  yield  $6  an 
acre  clear.  There  was  a  cider  house  on  it  valued,  with  the  land 
on  which  it  stood,  at  $400,  and  a  house  called  the  comer  house, 
which,  with  the  lot  of  two  acres,  was  valued  at  $550.  Wd|^- 
ing  this  testimony  in  connection  with  these  facts,  I  think  $7000 
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a  low  estimate  of  the  value  of  the  farm  in  1832.  A  fair  ave- 
rage of  the  value  fixed  by  the  witnesses  will  bring  the  75  acres 
in  Caldwell  to  $1100,  and  the  salt  meadow  to  $800.  This  will 
give  UB  $8,400  as  the  actual  value  of  the  real  estate. 

This  was  subject  to  the  dower  of  Mrs.  Crane,  the  widow. 
The  witnesses  fix  the  value  of  this  at  about  $1000.  The  third 
of  $8,400  is  $2,800 ;  the  interest  of  this  $168  per  annum.  She 
was  61  years  of  age ;  upon  the  principles  adopted  in  the  annui- 
ty tables  used  by  insurance  companies,  a  woman  of  61,  of  good 
health  and  constitution,  must  pay  $1,600  for  a  life  annuity  of 
$160 ;  and  deducting  $8  per  annum  as  the  profit  of  the  insu- 
rer, $1,600  would  be  exactly  equal  to  her  dower  in  the  real  es- 
tate. I  am  disposed  to  adopt  this  as  the  fair  value.  This  would 
leave  the  real  estate  worth  $6,800  free  and  clear  of  dower ;  then 
deduct  $306  as  the  value  of  half  the  cider  house  with  the  one 
acre  lot  devised  to  Jones,  and  it  leaves  a  clear  real  estate  of 
$6,500  for  die  general  devisees. 

Then  take  the  personal  estate  at  the  value  admitted  by  Jones, 
$3,518,  and  deduct  the  debts,  $192,  the  legacy  to  Amanda, 
$800,  and  $200  for  commissions  and  expenses  in  settling  the 
estate,  and  it  leaves  of  personalty  $2,326.  Add  to  this  the 
$6,500  of  real  estate,  and  we  have  $8,826  as  the  entire  value 
of  the  estate  devised  to  Jones,  Phebc,  Rachel,  Hannah  and  Eu- 
nice, or  $1,765  each  share. 

I  have  not  taken  into  consideration  on  the  one  hand  the  alleg- 
ed undervaluation  in  the  inventory  of  the  personalty,  nor  on  the 
other  the  alleged  claim  of  Jones  against  the  estate  for  services. 
I  do  not  think  either  sufficiently  proved. 

But  2.  Did  Jones  know  the  real  value  of  the  estate  at  the 
timel 

The  allegations  of  the  bill  are  that  Jones  was  fully  aware  of 
the  amount  of  money  at  interest ;  that  complainant  was  igno- 
raut,  &c.,  and  that  he  fraudulently  concealed  the  information 
&c.  And  again,  that  he  knew  the  fact  of  there  being  money  at 
interest  and  &e  amount  thereof,  &c.;  and  that  after  he  had,  bj 
means  of  his  more  favorable  situation  for  the  purpose,  being  tlie 
ozily  0(m  of  the  £unily,  made  himself  acquainted  with  the  OAtoro 
and  dmmot  of  the  estate,  he  conceiYed  the  design  &o. 
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The  defendant  in  his  answer  does  not  deny  that  he,  was  aware 
of  the  amount  of  money  at  interest,  or  that  he  had  made  him* 
self  acquainted  with  the  nature  and  amount  of  the  estate.  But 
he  says  that  during  all  the  time  the  subject  of  such  arrangement 
was  under  consideration,  all  the  bonds,  notes,  vouchers,  securi- 
ties, accounts  and  other  papers  of  the  said  Joseph  Crane  were 
in  the  possession  and  custody  of  his  widow,  the  mother  of  the 
said  Rachel  Ann  and  of  this  defendant,  and  not  in  the  custody 
and  possession  of  this  defendant,  and  were  as  accessible  to  the 
said  Rachel  Ann  as  to  this  defendant.  That  he  is  informed  and 
believes  the  value  of  the  estate,  real  and  personal,  and  Rachel 
Ann's  interest  and  right  therein  was  fairly  and  correctly  repre- 
sented to  her  by  Frost ;  and  denies  that  he  was  relied  upon  to 
furnish  information  respecting  said  estate,  or  that  he  concealed 
or  attempted  to  conceal  the  value  from  her,  or  undervalued  her 
right  and  interest  in  it. 

This,  so  far  from  being  a  denial,  is  a  substantial  admission  of 
the  charge  that  '^at  the  time  of  the  negotiation  he  knew  the  true 
value  and  amount  of  both  the  real  and  personal  estate." 

That  Rachel  and  Hannah,  on  the  other  hand,  were  ignorant  of 
the  real  value  of  the  estate,  I  think  is  manifest.  They  offered 
to  take  $800  when  the  shares  of  the  personalty  alone  amounted 
to  nearly  $500  each,  and  it  can  hardly  be  supposed  they  would 
hav2  been  contented  with  that  sum  had  they  known  this  fact.  It 
was  putting  their  shares  of  the  land  at  but  a  little  over  $300. 
The  calculation  made  by  Frost  and  Jones  after  Keene  demand- 
ed $1500,  was  communicated  to  them  as  a  new  discovery  made 
in  the  case,  and  Rachel  said  when  the  $1000  &c.  was  offered, 
that  she  would  never  open  her  mouth  if  it  turned  out  worth  ten 
times  as  much.  This  testimony  is  abundantly  sufficient  to  rebut 
any  presumption  of  knowledge  which  might  be  drawn  from  these 
circumstances  and  situation. 

The  case  then,  in  short,  is  this :  The  defendant,  aware  that  Hke 
Bisters'  shares  of  the  estate,  under  the  will,  was  over  $1700 
each,  and  without  disclosing  the  true  value,  of  which  they  were 
Ignorant,  to  them,  but  causing  or  permitting  the  shares  to  be 
lepiesented  as  worth  only  $1600,  chargeable  with  debts,  legaey, 
dower,  &o«,  purolMed  the  interests  of  Raehd  and  Hannah  ftr 
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$940  each,  (that  being  the  real  valae  of  the  bonds  he  gave)  pay- 
ing some  small  bills  for  Rachel  in  addition,  and  at  the  same 
time  purchased  the  share  of  another  sister,  Phebe  Keeue,  for 
$1500. 

The  answer  of  the  defendant  to  this  case  is  ;  the  sisters  were 
of  age,  were  competent  to  contract,  had  the  means  of  ascertain- 
ing the  value  of  the  property  they  were  disposing  of,  were  desi- 
rous of  the  arrangement,  satisfied  at  the  time  the  contract  was 
executed,  they  acquiesced  in  it  for  several  years,  and  it  was  a 
family  arrangement  designed  to  keep  the  property  and  the  fami- 
ly together,  and  as  such  should  be  favorably  regarded  by  the 
court. 

We  are  then  to  inquire  for  the  rules  of  law  as  administered 
by  courts  of  equity  in  cases  of  this  kind.  It  is  the  case  of  an 
agreement  fully  executed,  and  which  must  be  sustained  unless 
tainted  with  actual  or  constructive  fraud  in  its  inception. 

And  1.  As  to  the  objection  of  the  acquiescence  of  the  com- 
plainant up  to  the  time  of  her  marriage,  the  circumstances  here, 
and  the  cases  of  East  and  ux.  vs.  Thornbury,  3  Peere  Wms. 
127,  and  Gillespie  vs.  Moon,  2  Johns.  Ch.  R.  585,  and  several 
other  cases  hereafter  cited,  furnish  a  suflBcient  answer. 

In  East  and  ux.  vs.  Thornbury,  the  plaintiff  had  a  legacy  of 
£300  by  the  will  of  her  uncle,  payable  one  year  after  his  death. 
The  testator  died  in  1707.  The  legacy  remained  unpaid  and  in 
1721  the  plaintiff  demanded  it.  The  executor  desired  them  to 
wait  two  years ;  they  consented,  and  under  the  impression  that 
they  were  only  entitled  to  interest  on  the  legacy  from  the  date  of 
the  demand,  at  the  end  of  the  time  they  received  the  JESOO  and 
two  years  interest,  and  gave  a  receipt  for  it  and  the  two  years 
mterest  up  to  the  time  of  payment.  The  plaintiffis  acquiesced 
in  this  settlement  for  7  years,  and  then  filed  their  bill,  alleging 
the  mistake  and  praying  to  have  the  arrears  of  interest  paid.  It 
was  contended  by  the  defendants  that  there  was  no  pretepce  of 
fraud,  no  concealment  or  misrepresentation,  that  the  will  was  of 
record  and  as  accessible  to  the  plaintiff  as  the  defendant,  that 
the  plaintiff  was  a  barrister  at  law  and  presumed  to  know  his 
lights,  and  that  Ae  receipts  were  drawn  by  himself.  But  the 
oourt  aaid  the  pUuntiflb  were,  notwithstanding  this,  entitled  to 
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have  the  mistake  corrected ;  and  decreed  the  interest  to  be  paid. 
In  Gillespie  vs.  Moon,  it  was  held  that  a  mistake  made  by  the 
grantor  in  a  deed,  by  which  she  conveyed  fifty  acres  more  land 
than  she  intended,  might  be  corrected,  thongh  she  had  for  seve- 
ral years  taken  no  step  to  correct  it,  and  although,  in  the  mean 
time,  the  purchaser  had  put  improvements  upon  the  part  not  in- 
tended to  be  included  by  the  grantor.  And  the  Chancellor  said 
it  would  be  a  great  defect  in  the  moral  jurisdiction  of  the  court 
if  there  was  no  relief  for  such  a  case. 

2.  Misrepresentation  or  concealment  has  always  been  held  a 
clear  ground  for  equitable  relief  against  a  contract  brought 
about  by  such  means.  In  Fulton's  Exr's.  vs.  Roosevelt,  5 
Johns.  Ch.  R.  173,  Fulton  bought  a  tract  of  land  which  was 
represented  by  the  defendant  to  contain  a  valuable  coal  mine ; 
the  representation  turned  out  to  be  untrue.  The  mine  was  not 
situated  as  represented,  nor  was  it  a^  accessible  or  as  valuable ; 
and  the  court  enjoined  the  defendant  from  recovering  the  con- 
sideration agreed  to  be  paid  for  it.  This  case  was  carried  to  the 
Court  of  Errors  and  the  decree  aflSrmed ;  2  Cowen,  129.  In 
this  case  it  seems  Fulton  made  the  application  to  purchase; 
Roosevelt  communicated  in  writing  the  facts  which  induced  him 
to  place  great  value  ou  the  mine,  and  referred  Fulton  to  Baker, 
an  engineer  in  Fulton's  employ,  who  confirmed  the  defendant's 
statements.  The  books  are  full  of  cases  of  tliis  kind.  But  it 
is  to  the  class  of  cases  which  relate  to  family  settlements,  and 
are  more  strictly  analagous  to  the  one  in  hand,  that  I  have  chief- 
ly directed  my  attention. 

Judge  Story,  in  his  valuable  treatise  on  Equity  JuriBprudence> 
VoL  1,  Sec.  217,  lays  it  down  as  a  settled  principle,  that  in  oa- 
ses of  family  agreements  and  compromise,  if  there  is  any  con- 
cealment of  material  facts  the  compromise  will  be  held  invalid^ 
upon  the  ground  of  mutual  trust  and  confidence  reposed  between 
tihe  parties ;  and  he  cites,  Gordon  vs.  Gordon,  8  Swanston,  899 
to  477 ;  Leonard  vs.  Leonard,  2  Ball  and  Beatty,  171  to  182* 

Gordon  vs.  Gordon,  above  referred  to,  was  several  times  elab- 
(nately  argued,  and  decided  by  Lord  Eldon  upon  great  conside- 
ration*  The  case  was  that  of  two  several  agreements  betwon 
two  1>rothers9  for  the  division  of  ttie  family  estates.    One  nide 
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twenty  years  and  the  other  four  years  before  the  filing  of  the 
bill ;  the  eldest  had  been  led  to  believe  that  his  father  and  moth- 
er had  not  been  married  till  after  his  birth,  and  that  he  was  ille- 
gitimate. The*  younger  was  aware,  at  the  time  of  the  agree- 
ment, that  there  had  been  a  marriage  de-facto;  not  that  he  knew 
the  marriage  was  a  legal  marriage,  but  that  a  ceremony  of  mar- 
riage, whether  valid  or  not,  had  been  performed  previous  to  the 
public  marriage,  and  previous  to  the  birth  of  his  elder  brother^ 
The  elder  brother  was  not  aware  of  this ;  and  he,  the  youngeTi 
did  not  disclose  the  fact  to  him.  The  Chancellor  said  it  was  his 
duty  to  disclose  it.  He  admitted  fully  the  doctrine  of  Staple- 
ton  vs.  Stapleton,  1  Atkyns,  and  Cann  vs.  Cann,  1  Peere  Wms. 
723,  cited  by  the  counsel  for  the  defendants  here,  that  where 
family  agreements  have  been  fairly  entered  into  without  conceal- 
ment or  imposition  upon  either  side,  and  with  no  suppression  of 
what  is  true,  or  suggestion  of  what  is  false,  which  was  the  fact 
in  both  those  cases,  then,  although  the  parties  may  have  greatly 
misunderstood  their  situation  and  mistaken  their  rights,  a  Court 
of  Equity  will  not  disturb  the  quiet  which  is  the  consequence  of 
that  agreement ;  but  he  said,  that  if  James  Grordon,  the  young* 
er  brother,  knew  that  there  was  even  a  rumor  of  a  private  mar- 
riage, whether  the  fact  had  been  so  or  not,  yet,  if  he  withheld  it 
from  his  elder  brother,  the  bargain  could  not  stand*  He  said 
that  in  contracts  of  this  kind  full  and  complete  communication 
of  all  material  circumstances  is  what  the  court  must  insist  on. 

Stapleton  vs.  Stapleton,  1  Atkins,  10,  was  considered  by  the 
court  a  reasonable  agreement  made  between  father  and  son ;  and 
no  compulsion,  concealment  or  misrepresentation  pretended.  It 
was  held  good. 

In  the  case  of  Cann  vs.  Cann,  above  alluded  to,  Lord  Mac- 
clesfield admitted  that  if  a  party  releasing  is  ignorant  of  his 
right,  or  if  his  right  is  concealed  from  him  by  the  person  to  whom 
the  release  is  made,  these  will  be  good  reasons  for  setting  aside 
the  release ;  and  in  a  note  to  that  case,  the  case  of  Broderick  vs. 
Broderick,  1  Peere  Wms.  239,  is  cited,  and  fully  sustains  this 
principle. 

Leonard  vs.  Leonard,  tiie  other  case  referred  to  by  Judge 
Story,  WIS  dedded  in  the  friah  Chancery,  by  Lord  Manners,  in 
22' 
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1812.  It  was  a  biU  to  Bet  aaide  a  deed  as  firaadnlent  and  Toid 
Sot  mifreiKreieiiiation  and  mistake.  Estates  were  purchased  by 
two  half  hrothers ;  one  died,  and  the  heir  of  the  deceased  releas* 
ed  tothe  snrviYor,  for  an  annuity  of  XlOO,  in  consequence  of  an 
cpnion  adverse  to  the  heir,  obtained  of  counsel  by  the  survivor, 
spon  a  case  stating  that  the  estates  were  held  by  original  parties 
in  joint  tenancy ;  but  it  turned  out  that  they  held  some  of  them 
as  tenants  in  common.  The  case  on  which  the  (qpinion  was 
fomded  had  been  submitted  to  the  agent  of  the  heir  before  it 
passed  into  the  hands  of  counsel,  and  he  made  some  alterations 
in  it.  But  the  survivor  had  the  title  deeds.  The  heir  had  ac- 
^piiesced  in  the  arrangement  nine  years.  The  release  was  set 
aside.  The  court  said,  when  it  is  made  manifest  that  the  com* 
promise  was  entered  into  between  parties  under  a  misapprehen- 
sion of  a  fact  known  to  the  one  party  or  his  agent,  and  unknown 
or  misrepresented  to  the  other,  the  compromise  is  deficient  in 
ihat  which  is  essential  to  its  validity ;  that  both  parties  were  in 
equal  ignorance. 

Stocklcy  vs.  Stockley,  1  Vesey  and  Beame,  23,  cited  by  de- 
fendant's counsel,  was  a  case  decided  by  Lord  Eldon,  7  years 
before  the  case  of  Gordon  vs.  Gordon,  and  does  not  conflict  with 
it  in  principle.  There  was  no  misrepresentation,  no  concealment, 
no  mistake  in  that  case ;  it  was  a  case  of  ambiguity  in  a  devise, 
and  a  settlement  thereupon  by  two  brothers  under  the  advice  of 
the  grandfather  and  in  his  presence.  The  diflBculty  arose  18  or 
19  years  afterwards,  on  the  grandfather's  death.  One  of  the 
sons  alleged  that  he  assented  to  the  agreement  upon  the  promise 
of  the  grandfather  that  hfi  would  make  up  the  difference  in  value 
between  the  lands  exchanged  under  the  agreement,  to  the  elder 
brother  in  his  will ;  that  brother  formed  expectations  from  the 
will  that  were  not  realized ;  and  resisted  a  bill  for  specific  per- 
formance of  the  agreement.  Under  these  circumstances,  the 
court  established  the  agreement. 

Pullen  vs.  Ready,  2  Atkyns,  687,  was  where  legacies  were 
^ven,  to  be  forfeited  by  marriage  without  consent.  One  of  the 
legatees  did  marry  without  consent ;  and  a  family  arrangement 
took  place,  giving  him  the  benefit  of  the  legacy  notwithstanding. 
In  this  case,  in  the  language  of  Lord  Hardwicke,  '^the  agree- 
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BMnt  iTM  made  after  the  marriage,  and  with  the  will  out  of 
which  the  fbrfeitare  arose  lying  before  the  parties  and  their  coudl- 
fld."    It  was  sustained. 

Corey  ts.  Corey,  1  Vesey,  19,  was  a  famOy  agreement  reason* 
aUe  in  itself,  but  its  enforcement  was  resisted  by  one  of  the 
parties  on  the  ground  that  he  was  drank  at  the  time ;  bat  it  was 
not  pretended  that  he  was  made  so  by  the  other  parties,  and  no 
vnfair  advantage  was  taken.    The  agreement  was  held  binding. 

Kinchant  vs.  Kinchant,  1  Brown's  Ch.  C.  869,  was  a  family 
settlement,  and  was  sustained  by  Justice  Gould,  who  sat  for 
Lord  Thurlow.  The  complaint  was,  improper  influence  used  by 
the  father ;  but  Ae  court  held  there  was  none ;  and  Oould  said^ 
if  the  settlement  had  been  an  unreasonable  one  he  would  not 
have  sustained  it. 

These  cases  go  so  far  as  to  establish  the  principle  that  Courts 
of  Equity  look  with  a  favorable  eye  upon  agreements  made  to 
preserve  and  maintain  the  peace  of  families ;  but  only  so  far  as 
those  agreements  are  fairly  obtained.  I  do  not  understand  that 
any  of  these  cases  go  so  far,  nor  have  I  been  able  to  find  a  case, 
except  Frank  vs.  Frank,  Ch.  Ca.  84,  that  goes  so  far  as  to  say 
that  where  there  is  concealment  or  misrepresentation,  the  sug- 
gestion of  what  is  false,  or  the  suppression  of  what  is  true  by 
either  party  to  an  agreement,  Courts  of  Equity  will  sustain  them 
on  the  ground  that  they  are  family  agreements ;  and  in  many  of 
the  cases  agreements  have  been  set  aside  on  the  gi'ound  of  mis- 
take or  misapprehension,  where  the  agreement  itself  was  gross- 
ly inequitable.  In  Gee  vs.  Spencer,  1  Vernon,  32,  a  case  in 
Lord  Nottingham's  time,  property  was  inherited  by  three  sis- 
ters, which  became  involved  in  a  Chancery  suit,  and  the  hus- 
band of  one  of  the  sisters  released  his  interest  to  the  others  in 
consideration  that  they  would  bear  the  charges  of  the  suit.  It 
was  set  aside  on  the  ground  of  misapprehension  of  the  party. 
And  see  Pussey  vs.  Desbouverie,  3  Pcere  Wms.  315,  and  Bing- 
ham vs.  Bingham,  1  Vesey,  126. 

In  reference  to  the  case  of  Frank  vs.  Frank,  I  have  to  say,  on 
the  authority  of  Eldon  in  10  Vesey  jr.  582,  Loughborough  in  1 
Henry  Blackstone,  332,  and  Ch.  Kent,  inl  Com.  492,  that  Ch. 
18  a  book  of  very  indifferent  authority ;  and  tiie  case  itadff 
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lias  seldom,  been  mentioned  but   with    disapprobation :    Lord 
Manners,  in  Leonard  vs.  Leonard,  repudiated  it  altogether. 

There  is  a  case  in  Eden's  Reports,  175,  Wyckerly  vs.  Wyck- 
erly,  decided  by  Lord  Northington  in  1763,  which  has  been  cited 
and  relied  on,  where  an  estate  was  resettled  upon  a  family  ar- 
rangement entered  into  by  father  and  son  upon  the  son's  mar- 
riage ;  but  that  was  an  equitable  arrangement,  entered  into  up- 
on a  full  and  fair  understanding  all  round.  The  allegation  of 
undue  influence  exercised  by  the  father  was  unsupported  ;  and 
the  Chancellor  said  if  there  had  been  want  of  consideration  or 
undue  means  used  in  procuring  it,  his  decision  would  have  been 
different. 

Applying,  then,  the  principles  which  I  find  well  settled  in  the 
books  to  the  facts  of  this  case  as  I  understand  them,  I  feel  bound 
to  advise  his  Honor,  the  Chancellor,  to  make  a  decree  in  conform- 
ity with  the  prayer  of  the  complainant's  bill.  For,  I  think  the 
agreement  with  Rachel  Ann  and  Hannah  was,  in  the  first  place, 
inequitable.  Upon  the  principles  of  this  settlement  with  these 
two  sisters,  if  it  had  been  extended  to  Phebe,  who  was  married, 
and  Eunice,  who  was  an  infant,  the  foui*  sisters  would  have  re- 
ceived $940  each,  as  their  shares,  while  the  son  would  have  ta- 
ken the  balance,  being  $4,640,  of  an  estate  devised  to  him  and 
.his  four  sisters  in  equal  shares ;  and  it  does  not  help  the  equity 
of  the  agreement,  as  between  Jones  and  Rachel  and  Hannah, 
that  Phebc,  who  had  a  husband  to  insist  upon  her  rights,  got 
$1500,  or  that  Eunice,  who  was  an  infant,  could  not  be  made  a 
party  to  it. 

In  the  second  place,  I  think  there  was  some  undue  means  used 
to  procure  this  agreement.  I  cannot  resist  the  unfavorable  im- 
pression made  upon  my  mind  by  the  declarations  of  the  son,  re- 
peated on  every  occasion  of  difficulty  being  interposed,  that  he 
would  sell  out  his  share  and  go  away ;  that  he  must  have  all  the 
land  or  he  would  have  nothing  to  do  with  it.  I  think  the  dis- 
satisfaction expressed  by  him  the  moment  the  will  was  read ;  and 
:these  declarations,  so  constantly  repeated,  had  at  least  something 
to  do  with  producing  the  ready  consent  of  the  sisters  to  take  any 
thing,  even  $800,  rather  than  that  their  only  brother,  at  such  a 
time,  should  abandon  his  house  and  theirs,  and  leave  them  to 
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manage  their  share  of  the  estate  themselves.  He  was  not  so 
much  afraid  of  debt,  I  think,  as  he  professed  to  be,  for  though 
by  the  arrangement  he  got  money  securities  of  the  estate  to  a 
large  amount,  he  appropriated  no  part  of  it  to  pay  his  sisters, 
and  he  was  reluctant  to  relieve  himself  from  part  of  Keene's 
$1500  by  parting  with  the  corner  house  and  lot,  which  could' 
have  been  no  essential  appendage  to  a  farm  of  77  acres ;  and' 
the  very  indifference  or  reluctance  he  manifested  towards  becom- 
ing the  purchaser,  was  calculated  to  depreciate,  in  the  view  of 
his  sisters,  the  value  of  the  estate.  I  see  no  good  reason  why 
he  should  have  been  dissatisfied  with  the  will ;  nor  why  he  could 
not  have  managed  the  land  a  little  while  as  a  tenant  in  common 
with  his  sisters ;  nor  why  he  should  not  have  told  that  it  could^ 
when  Eunice  came  of  age,  or  possibly  before,  be  sold  together, 
and  the  proceeds  divided ;  though  I  do  not  say  that  I  am  so  clear 
about  it,  that  I  would  venture  to  annul  the  agreement  for  this, 
were  it  the  only  point. 

But,  in  the  third  place,  I  think  there  was  here  both  improper 
concealment  and  misrepresentation.  Concealment  in  this,  that 
he  did  not,  upon  first  entering  on,  or  in  the  progress  of  the  nego- 
tiation with  his  sisters,  have  a  fair  inventory  or  valuation  of  the 
estate  made  out  and  exhibited  to  them ;  and  misrepresentation 
in  this,  that  in  the  estimate  he  and  Frost  made,  they  put  the  per- 
sonal estate  at  less  than  one-third  of  its  true  value,  and  suffered 
the  sisters  to  act  under  that  mistake.  The  bill  charges  him  witk 
fall  knowledge  of  the  estate  and  its  value,  and  he  virtually  ad- 
mits it  in  his  answer. 

I  feel  bound  to  say,  upon  authority  and  upon  principle,  that 
where  a  father  devises  an  estate  to  a  son  and  daughters,  the  soti 
knowing  its  true  value,  and  the  daughters  not  knowing  it,  the 
son,  when  he  enters  into  a  treaty  with  them  for  a  different  settle- 
ment and  disposition  of  that  estate,  should  be  scrupulously  care- 
ful to  apprise  them  fully  of  its  value,  of  their  rights,  and  of  ev- 
ery circumstance  necessary  to  enable  them  to  treat  upon  terms 
of  perfect  equality ;  and  that  concealment  or  misrepresentation, 
or  any  conduct  on  his  part  calculated  to  put  them  at  a  disadvan- 
tage in  the  negotiation,  will  be  fatal  to  the  contract,  if  a  Court 
of  Equity  should  come  to  deal  with  it. 
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The  doctrine  ^^ caveat  emptor^^  does  not  apply  in  such  a  omae, 
because  it  will  always  be  presumed,  unless  the  contrary  appear, 
that  the  sisters  repose  confidence  in  a  brother. 

This  disposes  of  the  case,  without  going  into  the  question  of 
Hannah's  capacity  to  contract,  or  how  far,  if  she  was  shown  to 
be  incapable,  the  court  would  interfere  for  the  benefit  of  the  heirs* 
All  the  objections  to  the  contract  made  with  Rachel  apply  with 
still  greater  force  to  that  made  with  Hannah.  She  seems  merely 
to  have  acquiesced,  with  little  or  no  enquiry,  in  what  the  others 
did,  and  if  she  exercised  any  reflection  or  judgment  about  it,  I 
aae  no  evidence  of  it  in  the  case. 

I  shall  advise  his  Honor,  the  Chancellor,  to  decree  that  the 
releases  executed  by  Rachel  and  Hannah  be  delivered  up  to  be 
oanoelled,  and  that  thereupon  the  bond  held  by  Rachel  be  sur- 
rendered ;  and  that  Rachel  and  the  heirs  of  Hannah  be  let  in  to 
iheir  shares  under  the  will  of  the  testator,  and  that  a  proper 
<Kmnt  be  taken  under  the  order  of  the  oourt. 


Awv  P.  White  et  al.  v.  William  Wrfte,  Cha&les  S.  Ol- 
DEH  and  Stacy  A.  Paxson,  Executors  &c.  of  Samifbl  S, 
Olden. 

Hm  win  fim  gare  A.  P.  W.  the  sam  of  $lOfiOO :  Aikl  th&tk  gav«  »  nonbsr  of  peemiA- 
Wf  logAciM,  and  otrtain  specific  legmciet.  Ttien  followed  ihie  cImim  :  "My  bank 
•took  I  with  to  nake  m  pert  of  A.  P.  W.'s  legmcy,  ee  tliey  will  give  her  leee  Hooble  in 
eollecting."  The  will  then  gave  certain  other  specific  legacies  ;  and  ga^a  aU  the  ra- 
«niodar  of  his  property  to  four  consim.  Hien  followed  this  claose :  **!  wiib  that  tha 
homa  I  bare  lately  purchased  of  C.  M.  C,  valoed  at  $4,000,  be  a  part  of  ray  dear 
Mint's  (A.  P.  W.'s)  legacy ;  and  that  in  the  division  of  her  porUoo,  ■?  Trao- 
ton  Bank  (stock)  be  calculated  at  $40  per  share,  and  the  Easton  Bank  (stock)  at  $90 
per  siMUte."  The  personal  estate  was  insaflicient  to  pay  the  peennlary  legacies  im 
ftdl. 

Hdd^  that  A.  P.  W.  took  the  house  and  lot  and  the  hank  stock,  at  tha  valuaiioiii  tha«i> 
of,  respectively,  given  by  the  will,  without  being  subject  to  abalenant. 
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Samuel  S.  Olden,  late  of  the  county  of  Meroer  in  this  Stale, 
died  on  the  5th  day  of  June,  1841,  leaving  a  will,  dated  Febra- 
ary  8, 1841,  by  which  he  bequeathed  to  his  ^^dear  aunt  Ann  P. 
White,  who,  since  she  has  had  the  charge  of  us,  has  acted  the 
part  of  a  kind  and  devoted  mother,  the  sum  of  (10,000,  to  be 
paid  to  her  as  soon  as  practicable  after  my  decease,  or  with  in- 
terest from  that  time."  The  will  then  gave  a  number  of  pecu- 
niary legacies  and  certain  specific  legacies.  Then  follows  tluf. 
clause :  ^^My  bank  stock  I  wish  to  make  a  part  of  my  dear  aunt's 
legacy,  as  they  will  give  less  trouble  in  collecting."  The  will 
then  gives  certain  other  specific  legacies ;  and  then  gives  all  the 
remainder  of  his  property,  both  real  and  person,  to  be  equally 
divided  among  his  four  cousins,  Job,  Robert,  Gteorge  and  Joha 
White.  Then  follows  this  clause :  ^^I  wish  that  the  house  I 
have  lately  purchased  of  C.  M.  Campbell,  valued  at  $4,000,  be 
a  part  of  my  dear  aunt's  legacy ;  and  that  in  the  division  of  her 
portion  my  Trenton  Bank  be  calculated  at  $40  per  share  and 
the  Easton  Bank  at  $80  per  share."  He  then  appoints  his  cous- 
in William  White  and  friends  Charles  S.  Olden  and  Stacy  A* 
PaxBon,  executors  of  the  will.  By  a  codicil  to  his  said  will,  da- 
ted May  28,  1841,  he  gave  and  devised  to  his  aunt,  Ann  P* 
White,  in  fee,  a  lot  of  woodland  of  fifteen  acres,  and  all  the  pro- 
visions, and  the  vessels  containing  the  same,  that  might  be  in 
the  house  where  he  resided,  two  pigs,  one  cow,  and  all  the  plate 
in  his  house ;  and  then  gave  three  other  small  pecuniary  lega- 
cies. 

The  bill  states  that,  in  addition  to  the  house  and  lot  directed 
by  the  will  to  be  made  a  part  of  Ann  P.  White's  legacy,  and 
the  lot  of  woodland  mentioned  in  the  will,  the  testator  died  seis* 
ed  of  a  very  considerable  real  estate,  consisting  of  two  large  and 
valuable  farms,  in  the  said  county  of  Mercer,  and  that  Job 
White,  Robert  White,  George  White  and  John  White,  to  whom 
the  remainder  of  the  testator's  property  was  given,  after  hie 
death,  took  possession  of  the  same. 

The  bill  is  exhibited  by  Ann  P.  White  and  other  legatees 
against  the  executors  and  the  residuary  devisees ;  and  prays  an 
account  of  the  personal  estate  and  of  the  debts  of  the  testator ; 
and  an  account  of  the  rents  and  profits  of  the  real  estate  taken 


176  WHITE  V.  EX'rS  or  OLDEH.  [jVHE, 

po00688ion  of  by  the  residuary  devisees ;  and  that  the  complain- 
ants  may  be  paid  the  full  amount  of  their  respective  legacies,  out 
of  the  personal  estate,  if  that  be  sufficient  for  the  purpose,  and 
if  not,  then  that  a  sufficient  part  of  the  real  estate  in  possession 
of  the  residuary  legatees  may  be  sold,  in  aid  of  the  personal  es-' 
tate,  to  pay  the  legacies ;  or  that  the  debts  be  paid  out  of  the 
real  estate,  and  the  legacies  be  paid  out  of  the  personal  estate. 

A  demurrer  was  filed  to  this  bill,  by  the  residuary  devisees  ; 
and  the  executors  of  the  will  put  in  an  answer  to  the  bill.  Job 
White  afterwards  died,  leaving  a  will,  devising  all  his  real  estate 
lo  Benjamin  C.  White,  Elizabeth  T.  White  and  Martha  Ann 
White ;  and  thereupon  a  bill  of  revivor  and  supplement  was  fi* 
led,  making  the  said  devisees  of  Job  White  parties  to  the  suit. 

The  cause  was  heard  on  the  demurrer ;  and  a  decree  made 
therein  by  the  Court  of  Chancery,  on  the  11th  of  July  1848 1 
from  which  an  appeal  was  taken  to  the  Court  of  Errors  and  Ap- 
peals. 

In  May,  1846,  in  conformity  with  the  decree  of  the  Court  of 
Errors  and  Appeals,  it  was  ordered  by  the  court  that  the  demur- 
rer be  allowed ;  and  that  the  bill,  so  far  as  it  related  to  the  re- 
siduary  devisees,  be  dismissed. 

In  September,  1846,  by  consent  of  the  solicitor  for  the  com- 
plainants and  the  solicitor  for  the  executors  of  the  will,  an  order 
was  made  referring  it  to  a  master  of  this  court  to  take  and  state 
an  account  of  the  personal  estate  not  specifically  bequeathed, 
and  of  the  debts  and  funeral  and  testamentory  expenses,  and  of 
the  legacies  and  the  amounts  due  thereon,  respectively  ;  and  that 
if  the  personal  estate  not  specifically  bequeathed  should  be  found 
insufficient  to  pay  the  legacies  in  full,  the  legacies  should  abate  i 
giving  the  master  liberty  to  state  any  special  circumstances ;  and 
reserving  all  further  equity  and  directions  until  after  the  master 
shall  have  made  his  report. 

On  the  1st  of  March,  1847,  the  master's  report  came  in.  The 
master  reported  that  the  personal  estate  not  specifically  bequeath- 
ed amounts  to  $37,963  651-2 ;  that  the  debts  and  funeral  and 
testamentary  expenses  amount  to  $13,111  01 ;  leaving  a  balance 
of  assets  in  the  hands  of  the  executors  of  $24,852  64 ;  that  the 
legacies  given  by  the  will  and  codicil  amount  to  $88,825 ;  that 
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of  the  assets  in  the  hands  of  the  executors  $1847  consists  of 
cnrities  and  stock  not  yet  realized,  and  the  value  of  which  is  un- 
certain,  and  that  the  last  mentioned  sum  should  be  deducted,  to 
show  the  amount  now  in  hand' for  distribution,  leaving  the  said 
securities  and  stock  to  be  hereafter  accounted  for.  That  after 
making  the  said  deduction,  the  amount  now  on  hand  for  distribu- 
tion is  $22,995  64.  The  master  reports  that  all  the  said  lega- 
cies are  liable  to  abatement ;  and  that  an  abatement  of  31  per 
cent,  is  necessary  to  the  present  settlement ;  which  will  leave 
$1858  39  of  money  and  securities  in  the  hands  of  the  executors 
to  be  accounted  for  hereafter.  And  the  master  gives,  in  a  sched- 
ule annexed  to  his  report,  a  statement  of  the  sums  to  be  paid  to 
the  legatees,  respectively,  on  the  principle  adopted  by  him  for 
distributing  the  amount  now  to  be  distributed  among  the  lega- 
•ees* 

By  the  said  schedule,  the  amount  given  by  the  will  to  Ann  P. 
White,  (being  $10,000,)  is  made  to  abate  $8,100 ;  and  the  mas- 
ter reports  the  amount  now  to  be  paid  to  her  to  be  $6,900.  The 
unounts  to  be  now  paid  on  all  the  other  legacies,  respectively, 
are  ascertained  by  making  a  like  abatement  on  each. 

Exceptions  to  this  report  were  filed  in  behalf  of  Ann  P. 
White. 

The  first  exception  is,  that  the  master  has  reported  that  the 
legacy  of  $10,000  to  Ann  P.  White,  and  which  the  will  directs 
should  be  paid  to  her,  in  part,  by  the  house  and  lot  he  purchased 
of  C.  M.  Campbell,  valued  at  $4,000,  and  in  part  by  his  bank 
stock  in  the  Trenton  Bank  and  in  the  Easton  Bank,  at  certain 
prices  or  valuations  named  in  the  will,  is  subject  to  abatement  in 
common  with  the  other  legacies :  Whereas  the  said  legacy  is  ei- 
ther a  specific  or  a  demonstrative  legacy,  and  not  a  general  or 
pecuniary  legacy,  ,and  therefore  not  subject  to  abatement  in  com- 
mon with  the  pecuniary  legacies. 

The  second  exception  is :  For  that  the  testator,  though  he  first 
gave  the  said  Ann  P.  White  a  pecuniary  legacy  of  $10,000 ;  yet 
that,  in  subsequent  parts  of  his  will,  he  altered  and  modified  the 
said  bequest,  by  giving  and  devising  to  her,  specifically,  in  lieu 
of  so  much  of  said  sum,  certain  real  estate  in  the  will  named,  at 
the  price  or  value  of  $4,000 ;  and  also  his  stock  in  the  Trenton 
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Bank  at  #40  a  Bhare,  and  his  stock  in  the  Easton  Bank,  at  $80 
a  share ;  and  that  the  master  has  subjected  the  whole  $10,000, 
of  which  the  property  above  mentioned  and  specifically  given,  at 
specific  values,  were  to  constitute  a  part,  to  abatement,  in  com- 
mon with  the  pecuniary  legacies* 

The  third  exception  is :  Because,  if  any  part  of  the  $10,000 
IS  subject  to  abatement,  it  is  only  so  much  thereof  as  would  re- 
main to  be  paid  in  money,  after  deducting  therefrom  the  said 
house  and  lot  at  $4,000,  and  the  said  bank  stocks,  at  the  values^ 
per  share,  menticmed  in  the  will ;  whereas  the  master  has  report- 
-ed  that  the  whole  sum  of  $10,000  is  subject  to  abatement. 

The  cause  was  heard  on  these  exceptions. 

Jos.  C.  Hamblower  and  J.  P.  Bradley  in  support  of  the  ex- 
<)eptions. 

They  cited  8  Dessan.  886,  '7 ;  7  Ves.  Jr.  629,  680 ;  1  P. 
Wmt.  408, 777 ;  18  Ves.  Jr.  468 ;  lb.  146, 16 ;  lb.  884,  889 ; 
1  Bevan^s  Cand.  Ck.  Rep.  406 ;  1  Keene^s  Rep.  210,  410 ;  4 
Ves.  Jr.  167  5  1  Roper  on  Legacies^  160, 1,  2,  8,  6, 168,  4,  6, 
178,  7, 181, 8, 2§6 ;  2  Wm^s.  on  Ex^ors,  740,  2, 8, 6, 6, 842 ;  2 
Ves.  661,  4 ;  Finch  Rep.  808 ;  Thos.  JRaym.886 ;  2  P.  Wms. 
828,  469 ;  AnMer  810 ;  2  Fei.  640 ;  4  lb.  160, 666, 760 ;  6  lb. 
199;  11  lb.  607;  6  Ves.tfBeam2\lMeriv.  178;  2M[ad.Rep. 
228 ;  2  Sim.  4r  Stuart,  864 ;  8  Eng.  Cond.  Ch.  194 ;  2  Young 
4r  Col.  90 ;  7  John.  Ch.  Rep.  268 ;  1  Dessau  202 ;  8  lb.  869. 

P.  D.  Vroom,  contra. 

The  Chancellor.  The  testator  first  gives  to  his  aimt,  Ann 
P.  White,  (who,  he  says,  has  acted  the  part  of  a  kind  and  devo- 
ted mother,)  the  sum  of  $10,000,  to  be  paid  to  her  as  soon  as 
practicable  after  his  decease,  or  with  interest  from  that  time ; 
and  then  gives  a  number  of  pecuniary  legacies,  and  certain  spe- 
cific legacies.  Then  follows,  this  clause :  ^^My  Bank  stock  I 
wish  to  make  a  part  of  my  deair  aunt's  legacy,  as  they  will  give 
her  less  trouble  in  collecting."  He  then  gives  certain  other  spe- 
^c  legacies ;  and  gives  all  the  remainder  of  his  property,  real 
and  personal,  to  his  four  cousins.  Job,  Robert,  Oeorge  and  John 
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White.  Then  follows  this  clause :  ^^I  wish  that  tlie  house  I 
have  lately  purchased  of  C.  M.  Campbell,  valued  at  $4,000,  be 
a  part  of  my  dear  aunt's  legacy,  and  that  in  the  division  of  her 
portion,  my  Trenton  Bank  be  calculated  at  $40  per  share,  and 
my  Easton  Bank  at  $80  per  share.' 

By  a  codicil  to  his  will  he  gives  to  his  aunt,  Ann  P.  White,  in 
fee,  a  lot  of  woodland,  of  fifteen  acres,  and  all  the  provisional 
and  vessels  containing  the  same,  that  might  be  in  the  house 
where  he  resided,  two  pigs,  one  cow,  and  all  the  plate  in  hif: 
house ;  and  then  gives  three  other  small  pecuniary  legacies. 

The  personal  estate,  after  paying  the  debts  and  funeral  and 
testamentary  expenses,  is  insufficient  to  pay  the  pecuniary  lega* 
des  in  full. 

The  master  has  reported  that  under  the  several  clauses  of  the 
will  in  favor  of  Ann  P.  White,  above  stated,  the  gifts  made  to 
her  should  be  considered  in  the  light  of  a  pecuniary  legacy  of 
$10,000,  and  should  be  subject  to  an  abatement,  on  that  sum, 
rateably  with  the  other  pecuniary  legacies;  which  abatement 
would  reduce  what  she  is  to  receive  to  $6,900 ;  and  that  she 
should  take  the  Campbell  house  and  lot  as  $4,000  of  this  $6,900, 
and  the  bank  Aock,  at  the  valuations  fixed  thereon  by  the  testa- 
tor in  his  will,  as  so  much  more  of  this  $6,900.  The  Trenton 
bank  stock  is  apprabed,  in  the  inventory,  at  $80  a  share,  instead 
of  $40,  the  valuation  fixed  thereon  by  the  will ;  and  the  Eas- 
ton bank  stock  is  appraised  at  $80  a  share,  the  same  as  the  val- 
uation thereof  fixed  by  the  will. 

I  agree  with  the  master  that,  under  the  before  stated  clauses 
of  this  will,  Ann  P.  White  is  to  take  the  Campbell  house  and 
lot,  at  $4,000,  and  the  bank  stock  at  the  valuations  thereof  fix- 
ed by  the  will,  as  part  of  the  $10,000,  mentioned  in  the  first  of 
tiie  said  clauses.  But  the  master  has  come  to  the  conclusion  on 
the  question  of  abatement  to  which  I  have  not  been  able  to  as- 
sent. 

As  to  the  house  and  lot,  it  seems  clear  to  mc  that  the  princi- 
ple adopted  by  the  master  would  not  be  just  or  reasonable.  By 
the  first  of  these  clauses,  the  testator  had  given  to  A.  P.  White 
a  pecuniary  legacy  of  $10,000.  If  he  had  made  no  change  in 
this  respect,  the  rateable  proportion  of  this  whole  sum  would 
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bave  been  taken  from  the  personal  estate^  and  the  other  pecuni- 
ary l^atees  would  have  received  proportionably  smaller  divi- 
dends on  the  legacies  to  them.  The  testator,  afterwards,  gives 
her  a  house  and  lot,  at  a  fixed  value,  as  part  of,  that  is,  instead 
of  so  much  of  the  $10,000.  This  relieves  the  personal  estate 
of  so  much  of  the  $10,000,  to  the  benefit,  to  that  extent,  of  the 
pecuniary  legatees.  I  cannot  see  with  what  propriety  the  pecu- 
niary legatees  can  claim  that  this  house  and  lot,  or  the  value  at 
which  it  was  given  to  her  by  the  testator,  in  relief  of  the  personal 
eetate,  to  that  extent,  in  favor  of  the  legatees  out  of  the  personal 
estate,  shall  be  subject  to  abatement.  If  he  had  given  her  a 
house  and  lot  valued  at  $10,000,  instead  of  the  said  legacy,  it 
would  not  be  claimed  that  the  house,  or  the  value  thereof,  was 
subject  to  abatement.  By  what  rule  can  it  be  claimed  that  a 
house  and  lot  given  instead  of  part  of  said  legacy,  must  abate? 
The  principle  might  lead  to  strange  consequences.  If  an  abate- 
ment of  75  instead  of  31  per  cent.,  had  been  necessary,  A.  P. 
White,  on  the  principle  adopted  by  the  master,  woi^Id  have  been 
obliged  to  pay  $1,500  to  get  a  house  and  lot  given  her  by  the 
testator.  ^ 

As  to  the  bank  stock,  I  am  of  opinion,  also,  that  neither  the 
stock  nor  the  amount  of  the  valuations  thereof,  is  subject  to  abate- 
ment. I  will  not  enter  upon  a  review  of  the  numerous  decis- 
ions on  the  subject  of  specific  and  demonstrative  legacies.  No 
case  was  cited,  nor  have  I  found  any  that  affords  much  aid  in  the 
consideration  of  the  question  discussed  as  arising  under  this 
will. 

The  will  bequeaths  to  Ann  P.  White  the  stock.  *rhis  is  so 
considered  by  the  master ;  for  he  gives  it  to  her ;  and  that,  at 
the  valuation  fixed  by  the  testator,  though  the  appraised  value  of 
a  part  of  it  is  $10  less  per  share.  The  argument  in  favor  of 
the  report  is  that  the  stock,  or  the  testator's  valuation  of  it, 
should  be  subject  to  abatement,  because  it  is  given  as  part  of  the 
$10,000,  given  as  a  pecuniary  legacy  in  a  former  part  of  the 
will.  In  my  view,  we  are  to  read  the  will  according  to  the  idea 
or  intention  the  testator  must  be  supposed  to  have  had  when  the 
subsequent  provisions  of  it  in  favor  of  Ann  P.  White  were  made. 
Clearly  a  new  and  different  idea  prevailed  with  him,  at  this  point 
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of  time,  from  that  which  he  had  when  the  first  clause  was  dicta- 
ted, giving  her  a  money  legacy  of  flO^OOO.  At  this  point  of 
t^e,  he  certainly  intended  to  give,  and  did  give  to  her,  the  hoose 
and  lot  and  the  bank  stock  ;  and  his  calling  them  a  part  of  her 
legacy  of  $10,000  was  simply  because  he  had  at  first  intended 
to  give,  and  given  her,  a  money  legacy  of  that  amount. 

Wo  can  hardly  suppose  that  if  the  last  intention  had  existed 
at  the  time  he  gave  the  pecuniary  legacy  of  $10,000,  the  lan- 
guage of  the  will  would  have  been  the  same  it  now  is.  It  can 
hardly  be  supposed  he  would  have  begun  by  saying  '^I  give  Ann 
P.  White  the  sum  of  $10,000."  But  if  he  had,  and  had  then 
immediately  added  that  he  gave  her  the  house  and  lot  as  part  of 
it,  and  his  bank  stock,  at  fixed  valuations,  as  another  part  of  it, 
would  it  be  any  the  less  a  gift  to  her  of  the  house  and  the  bank 
stock? 

The  report  of  the  master  must  be  corrected  in  these  partiou- 
lars. 

Order  accordingly. 


w 


James  L.  Wilson  and  Peter  Davison,  Administrators  de  bo- 
nis non  with  the  will  of  Ferdinand  Shibla  annexed  v.  Mil- 
ton Ely,  surviving  Administrator  &c.  of  John  Ely. 

F.  S.  deviwd  and  bequeathed  to  hii  wife  D.,  the  use  of  all  hii  estate  during  hii  lifo ; 
and  directed  that  after  her  death  the  estate  should  be  sold,  and  the  proceeds  divided 
among  certain  perMns  named  in  the  will.  The  widow,  D.  was  sole  acting  exectttriz 
of  the  will.  She  afterwards  married  J.  E.;  who  received  from  her,  at  diflerent  timet 
monies  belonging  to  the  estate  of  F.  S.,  deceased,  and  gave  receipts  tiiarefor  as  mon- 
ies of  the  said  estate. 

Hdd,  that  D^  being  entitled  to  the  use  of  the  monies  during  her  life,  did  not  destroy  the 
trart  character  in  which  she  as  executrix  held  the  money ;  and  that  J.  E.  was  boonl 
by  Iba  same  trust 

lYniii  an  anlbreed  agiinatone  who  oomes  into  poseearion  of  the  property  bcand  bf  tha 
traUp  wttbaocloo  of  the  trail. 
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Hm  itiUale  of  llmttiMioiis  doei  notnni  acAiiMt  trwti. 

TIm  piwenling,  by  a  complaifMiic  in  CbuMerj,  to  the  adwJniitnmf  «f  an 


•bi»  Ibr  which  the  intsftalt  was  hoond  ai  trwlMy  !■  no  immb  whf  tho  Miit  in  Ah 
Cooil  toonftm  the  tmtt  ihoold  not  pioeeed. 

Ferdinand  Shibla  died  March  26y  1827,  leaving  a  will|  hj 
which  he  gave,  devised  and  bequeathed  to  his  infe,  Deborah,  tiie 
lue  and  eigoyment  of  all  his  estate,  real  and  personal,  during 
her  natural  life ;  and  directed  that  after  her  decease,  all  the  rest 
and  residue  of  his  estate,  both  real  and  personal,  should  be  sold, 
and  the  proceeds  thereof,  together  with  all  other  estate  he  mij^t 
be  entitled  to  on  debts  to  be  received  or  otherwise,  should  be  di- 
vided among  certain  persons  in  the  will  named ;  and  appointed 
his  said  wife  and  John  I.  Little  executors  of  his  will.  The  wid- 
ow alone  proved  the  will  and  acted  as  executor.  The  inventory 
of  the  personal  estate  of  the  testator  amounted  to  $1,304  40 :  it 
was  not  exhibited  in  the  cause ;  and  it  did  not  appear  of  what 
the  personal  property  consisted.  On  the  11th  of  February, 
1840,  the  widow  intermarried  with  John  Ely. 

The  bill  charges,  that  he,  in  right  of  his  wife,  possessed  him- 
self of  the  whole  of  the  said  real  and  personal  estate  of  the  tes- 
tator. After  the  marriage,  Ely  gave  to  his  wife,  the  said  Deb- 
orah, the  following  receipts  or  certificates ;  one,  dated  April  1, 
1830,  by  which  he  acknowledges  to  have  received  from  her  $100, 
**the  money  of  her  former  husband  ;"  one  dated  May  27,  1830, 
for  $53,  "being  moneys  of  her  former  husband ;"  one  dated 
April  8,  1831,  for  $400,  "being  moneys  of  her  former  husband, 
which  said  moneys  is  to  be  paid  to  her  for  her  said  use  ;''  one 
dated  February  23, 1832,  as  follows :  "I  have  in  keeping  of  my 
wife,  money  of  her  former  husband,  $212." 

John  Ely  died  October  20,  1830,  intestate,  leaving  the  said 
Deborah  him  surviving. 

Milton  Ely,  the  defendant,  is  the  surviving  administrator  of 
the  said  John  Ely,  deceased.  Deborah  Ely  died,  intestate,  Au- 
gust 10,  1842.  The  complainants  are  the  administrators  de  &o- 
nis  noTiy  with  the  will  of  Ferdinand  Shibla  annexed. 

The  bill  prays  that  the  defendant  Milton  Ely,  surviving  ad- 
ministrator of  John  Ely,  deceased,  may  be  decreed  to  account 
for  the  personal  estate  of  the  testator  Ferdmand  Shibla,  which 
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Game  to  the  possesflion  of  said  John  Ely  and  Deborah  his  infe^ 
or  either  of  them,  and  for  the  rents  and  profits  of  the  said  real 
estate* 

The  answer  says,  that  the  defendant  is  informed  and  belieyee, 
diat  die  money  for  which  the  said  certificates  were  given,  togeth* 
er  with  about  $40  included  ii^  a  note  given  by  Jeremiah  New* 
man  to  the  said  John  Ely,  by  the  advice  and  consent  of  the  said 
Deborah,  is  the  whole  amount  of  monies  which  the  said  John  EIj 
received  of  the  estate  of  the  said  testator  F.  Shibla ;  for  all 
which  suns  he  accounted  to  the  said  Deborah,  as  the  defendant 
is  informed  and  believes. 

The  answer  denies  that  John  Ely,  from  his  marriage  to  his 
death,  or  at  any  time  during  his  life,  occupied  the  real  estate  of 
the  said  testator,  or  received  the  rents  and  profits  thereof  and 
converted  the  same  to  his  own  use.  The  defendant  submits  to 
act  in  the  premises  under  the  direction  and  indemnity  of  the 
court. 

The  answer  sets  up  the  statute  of  limitations ;  and  also  that 
there  is  a  defence  at  law. 

By  a  supplemental  answer,  the  defendant  says  that,  under  an 
order  of  the  Orphan's  Court  of  Monmouth,  he  has  sold  all  the 
estate  of  John  Ely,  deceased,  real  and  personal ;  that  among  the 
claims  presented  to  him  against  the  estate  of  John  Ely,  deceas- 
ed, is  the  demand  of  the  complainants  in  this  cause ;  and  that; 
the  settlement  of  this  claim,  as  well  as  others,  is  now  pending^ 
ondetermined  in  said  Orphan's  Court ;  and  that  he  is  satisfied^ 
and  therefore  charges,  that  the  estate  of  said  John  Ely,  deceas- 
ed, is  insolvent. 

D.  jB.  Ryall  for  complainants.  He  cited  3  John.  Ch.  190 ; 
4  lb.  136 ;  1  lb.  62, 119 ;  10  John.  Rep.  495. 

Wm.  L.  Dayton  for  defendant. 

The  Chancellor.  The  receipts  or  certificates  ^vcn  by 
John  Ely  to  his  wife,  show  that  the  monies  therein  stated  to 
have  been  received  by  him  from  her,  were  the  monies  of  the  es- 
tate of  the  testator  Ferdinand  Shibla.    Deborah,  the  wife  of 
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Ely,  was  the  executrix  of  Shibla's  will,  and,  as  such,  held  this 
money  in  trust.  Her  being  by  the  will  entitled  to  the  use  of  it 
during  her  life,  does  not  destroy  the  trust  character  in  which  she, 
as  executrix,  held  the  money.  John  Ely,  her  second  husband, 
having,  after  his  intermarriage  with  her,  received  a  part  of  this 
money,  was  bound  by  the  same  trust,  Scho.  and  Lef.  270. 
He  must  be  held  to  have  become  possessed  in  right  of  his  wife 
of  such  of  the  assets  of  the  testator  of  whose  will  she  was  exe- 
cutrix as  he  received  from  her ;  and,  as  husband  of  the  execu- 
trix, he  was  rightfully  possessed  ;  the  money  was  in  the  hands 
of  both  as  trustees.  And  if  this  was  not  so,  trusts  are  enfor- 
ced, not  only  against  him  who  is  rightfully  possessed  of  the  trust 
property  as  trustee ;  but  also  against  one  who  comes  into  posses- 
sion of  the  property  bound  by  the  trust  with  notice  of  the  trust; 
lb.  262.  And  on  kis  death  his  assets  are  chargeable  in  equity 
for  the  money  so  received  by  him ;  Ibid,  243,  265,  6,  272. 

This  disposes  of  all  the  grounds  of  defence  set  up  in  the  an- 
swers except  one.  It  disposes  of  the  statute  of  limitation ;  for 
it  does  not  run  against  trusts ;  it  disposes  of  the  defence  that 
the  remedy  is  at  law;  for  all  trusts  are  cognizable  here;  it 
disposes  of  the  defence  set  up  in  the  supplemental  answer,  that 
this  claim  has  been  presented  to  the  defendant,  as  surviving  ad- 
ministrator of  Ely,  under  an  order  of  the  Orphan's  Court  lim- 
iting the  creditors  of  John  Ely  deceased,  and  is  pending  unde- 
termined in  that  court.  By  an  order  of  that  court,  the  creditors 
of  John  Ely,  deceased,  were  limited  to  a  certain  time  within 
which  to  present  their  claims,  under  oath,  to  the  administrator 
of  his  estate,  the  defendant  in  this  suit.  This  could  not  oust 
the  jurisdiction  of  this  court ;  nor  does  the  fact  that  the  com- 
plainants in  this  case,  in  pursuance  of  the  said  order  and  in  com- 
pliance therewith,  presented  this  claim.  It  was  certainly  pru- 
dent that  they  should  do  so.  But  this  is  the  proper  tribunal  for 
the  settling  of  the  questions  arising  in  this  case. 

Another  ground  of  defence  is  taken  in  the  answer.  The  de- 
fendant says  he  is  informed  and  believes  that  John  Ely,  in  his 
life  time,  accounted  with  his  wife,  the  executrix  of  Ferdinand 
Shibla^  deceased,  for  the  monies  he  so  received  of  her. 

If  an  executrix  or  administratrix  marries  and  the  goodfl  of  her 
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testator  or  intestate  come  into  the  actual  possession  of  the  has- 
band  and  are  wasted  during  the  coverture,  there  can  be  no  doubt 
the  husband  is  liable  ;  and  on  his  death,  his  assets  are  chargea* 
ble  in  equity.     The  executrix  surviving  would  also  be  liable,  if 
the  assets  of  the  husband  proved  insufficient.     It  is  unnecessary 
to  say,  in  this  case,  whether  the  assets  of  the  husband,  after  his 
decease,  would  be  liable  if  he,  in  his  life  time,  replaced  the  mon- 
ies or  goods  in  the  hands  of  the  wife,  the  executrix,  in  case  they 
were  afterwards  wasted  by  her.     It  is  sufficient  for  present  pur- 
poses in  this  case,  to  say,  that  if  he  replaced  the  money  in  her 
hands,  and  it  was  not  wasted,  but  remained  in  her  hands,  or  has 
since  her  death  come  into  the  hands  of  her  personal  representa- 
tive, it  would  be  just  and  equitable  towards  the  estate  of  her 
second  husband,  and  the  creditors  of  that  estate,  to  charge,  in 
the  first  place,  the  estate  of  the  deceased  executrix  in  the  hands 
«f  her  administrator.     But  how  can  I,  in  this  cause,  and  be- 
tween these  parties,  declare  and  decree  that  the  monies  were  re- 
paid by  John  Ely  to  his  wife  ?    Her  administrator  is  not  before 
the  court.     The  decree  in  this  cause,  that  he  had  repaid,  could 
be  no  foundation  for  a  suit  in  which  to  charge  her  estate.     The 
complainants,  then,  are  here  with  the  suit  in  such  position  as  to 
parties,  that  it  cannot  be  settled  in  favor  of  the  estate  of  John 
Ely,  even  if  the  proof,  as  now  made  between  the  parties,  were 
entirely  satisfactory  that  Ely  repaid.     If  the  administrator  of 
Deborah  Ely  had  been  made  a  party,  he  might  have  been  able 
satisfactorily  to  resist  the  allegation  of  repayment,  and  thus 
show,  at  least,  that  Ely's  estate  should  be  first  resorted  to. 

On  the  other  hand,  if  it  was  entirely  clear  that  John  Ely  did 
not  replace  the  monies,  I  do  not  understand  that  the  complain- 
ants here  would  be  entitled  to  any  preference  out  of  his  estate 
over  other  creditors ;  and  if  they  were,  his  whole  estate  might 
be  insufficient  to  pay  this  claim ;  in  which  event,  as  before  said^ 
the  assets  of  the  wife's  estate  would  be  answerable  for  the  resi- 
due ;  and  thus  two  suits  would  be  necessary  before  an  end  of  this 
matter  could  be  reached. 

No  demurrer  was  filed  to  the  bill,  and  therefore  it  should  not 
be  dismissed.    I  think  the  case  should  stand  over  that  the  prop- 
er parties  may  be  made  defendants. 
M 
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As  to  the  question  whether  John  £ly  replaced  these  monies, 
any  re»ult  the  court  might  come  to  on  the  evidence  now  before  it 
would  be  little  better  than  conjecture  ;  and  the  case  shows  thai 
more  light  might  have  been  furnished  to  the  court  on  the  subjeet. 
By  the  course  which  I  have  suggested  as  proper  to  be  taken,  an 
opportunity  will  be  afforded  for  additional  proof  on  this  subject. 


James  S.  Sturges  and  Thomas  T.  Sturges  ▼.  Jacob  Altea. 

A.  and  J.  had  fdven  a  joint  bond,  and  A.  had  giveii  a  morfgage  to  ■eeora  it  Aitor* 
wards.  A.,  "in  contidention  of  certain  agreements  entered  into  between  him  and  J.," 
gave  hie  bond  to  J.  a* auming  the  f»aynient  of  the  fint  bond,  and  indemnifying  J.  against 
it.  After  A.  had  paid  half  of  the  firiit  bond,  J.  paid  the  other  half  of  it,  and,  iiMtoad 
of  having  it  cancelled,  induced  the  obligee  to  amign  it  to  8.  and  S.,  for  the  purpoas  af 
having  the  mortgage  given  by  A.  to  iecure  it  loreckwed  in  their  luunes;  and  a  fiiita- 
cloinre  tuit  wae  brought  in  their  name?. 

TThe  court  ordered  the  bill  to  be  dismiinsd. 

The  bill  states  that  on  the  24th  of  August,  1840,  Jacob  Al- 
yea  and  Thomas  V.  Jolmson  became  indebted  to  Andiew  B. 
Haxtdn,  of  New  York,  in  $2,564  26,  and  to  secure  the  same, 
gave  to  Hiixton  their  bond  of  that  date,  conditioned  for  the  pay- 
ment of  the  said  sum  in  two  years,  with  interest  payable  semi- 
annually ;  and  that  Alyca,  to  secure  the  payment  of  the  said 
money  and  interest,  gave  a  mortgage,  of  the  same  date,  to  Kax- 
ton,  of  certain  real  estate  described  in  the  bill,  conditioned  that 
if  the  said  Alyea  and  Johnson  should  pay  the  said  sum  of  mon- 
ey and  interest  according  to  the  condition  of  the  said  bond,  the 
mortgage  should  be  void.  That  the  mortgage  was  acknowledged 
on  the  19th  of  October,  1840,  and  recorded  the  next  day.  That 
on  the  22d  of  May,  1845,  Haxton,  in  consideration  of  (^1,  to 
him  paid  by  the  complainants,  by  deed  of  assignment  assigned 
the  said  bond  and  mortgage  to  the  complainants*     That  the  in- 
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terest  has  been  paid  up  to  September  9,  1844,  and  that  $1,000 
of  the  principal  has  been  paid ;  and  that  the  residue  of  the  said 
sum  remains  due. 

The  bill  is  for  the  foreclosure  of  the  mortgage  and  sale  of  th« 
premises. 

Aljea  alone  is  made  defendant. 

Alyea,  bj  his  answer,  admits,  that  on  the  24th  of  AugoBl, 
1840,  he  and  Johnson  became  jointly  indebted  to  Haxton  in  tbe 
said  sum,  and  gave  their  bond  as  stated  in  the  bill ;  and  admits 
that  he  gave  the  mortgage  mentioned  in  the  bUl,  and  that  the 
mortgage  was  given  by  him  as  well  for  the  benefit  of  Johnson  as 
for  his  benefit,  and  that  it  was  given  at  the  special  instance  and 
request  of  Johnson.  He  admits  the  payments  mentioned  in  the 
bUly  but  says  that  they  were  made  by  him  solely,  no  part  thereof 
having  been  paid  or  the  money  furnished  by  Johnson.  He  ad- 
mits that  Haxton  may,  in  form,  have  executed  an  assignment  of 
the  bond  and  mortgage  to  the  complainants,  for  the  nominal  con- 
sideration of  $1 ;  but  he  denies  that  it  was  made  for  proper  and 
lawful  purposes,  and  that  the  complainants  were  the  lawful  and 
bona  fide  purchasers  of  the  mortgage  for  a  valuable  and  good 
consideration ;  and  says,  that  the  assignment  was  a  fraudulent 
device  of  Johnson  and  the  complainants,  for  the  purpose  of  de- 
frauding him  and  depriving  him  of  his  legal  and  equitable  rights* 

He  says,  that  at  the  time  when  the  assignment  bears  ilate^ 
Haxton  received  from  Johnson,  one  of  the  joint  obligors  in  the 
bond,  the  full  amount  of  the  balance  due  thereon,  and  that  the 
same  was  paid  off  and  liquidated  and  fully  satisfied ;  and  that  if 
the  bond  and  mortgage  were  assigned,  they  were  not  assigned  to 
the  complainants  as  bona  fide  purchasers,  and  not  until  after  the 
whole  amount  of  money  due  thereon  had  been  paid,  namely,  the 
amount  herein  before  stated  as  paid  by  the  defendant,  and  the 
balance  by  Johnson,  the  other  obligor.  That  he  is  informed  and 
believes,  that  in  the  transfer  of  the  said  bond  and  mortgagOi 
Haxton  did  not  know  the  complainants ;  and  that  the  assign- 
ment was  procured  and  dictated  by  Johnson,  and  was  made  bj 
Haxton  on  his  receiving  from  Johnson,  one  of  ihe^obligors,  tliA 
fall  amount'  doe  thereon ;  and  that  the  money  was  received  hf 
Haxton  in  paymenti  and  not  as  a  consideration  for  the  transfer 
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lo  the  complainants.     That  there  is  nothing  due  on  the  bond  and 
Bortgage ;  the  same  having  been  paid  off;  and  that  they  ought^ 
m  equity,  to  be  delivered  up  and  cancelled. 
Testimony  was  taken. 

L.  C.  Grover  for  complainants. 

5.  R.  Graver  for  defendant. 

The  Chancellor.  The  testimony  shews  that  this  bond  was 
given  by  Alyea  and  Johnson,  to  Haxton,  for  a  debt  for  which 
Aey  were  jointly  liable,  and  of  which,  as  between  themselves, 
each  was  to  pay  one  half ;  and  that  the  mortgage  given  by  Al- 
jea  alone,  on  property  belonging  to  him  individually,  was  given 
to  secure  the  said  joint  debt.  The  condition  of  the  mortgage 
i0,  that  if  Alyea  and  Johnson  shall  pay  to  Haxton  the  sum  men- 
tioned in  the  said  joint  bond  and  the  interest  thereon,  the  mort- 
gage shall  be  void.  Alyea,  before  the  alleged  assignment  by 
Haxton  to  the  complainants,  had  paid,  of  principal  and  interest 
on  the  joint  bond,  $1,615  40.  At  the  time  of  the  alleged  as- 
aignment,  there  remained  due  on  the  bond,  for  principal  and  in- 
terest, $1,684  65.  I  have  no  doubt,  from  the  testimony,  that 
Ibie  balance,  being  about  half  the  sum  secured  by  the  joint  bond 
and  the  said  mortgage,  was  in  fact  paid  by  Johnson  ;  and  that 
die  procuring  an  assignment  to  be  made  by  Haxton  to  the  com- 
plainants was  a  device  of  Johnson.  The  case  then,  thus  far,  is 
the  same  as  if  Johnson,  on  the  payment  of  his  half  of  the  joint 
bond,  had  taken  an  assignment  of  the  bond  and  mortgage  to  him- 
•elf  •  If  he  had  done  so,  it  will  not  be  claimed  that  the  bond  and 
mortgage  would  be  valid  securities  in  his  hands  for  the  amount 
•0  paid  by  him. 

It  seems  that  after  the  giving  of  the  bond  and  mortgage,  to 
wity  on  the  28th  of  April,  1841,  Alyea  gave  to  Johnson  a  bond, 
Jn  the  penal  sum  of  $5,126  52,  the  condition  of  which  recites 
tte  pTing  of  the  said  joint  bond  by  Alyea  and  Johnson  to  Hax- 
iOA  and  the  said  mortgage  by  Alyea  to  secure  the  payment  ihere- 
tf ;  and  provides  that,  in  consideration  of  ^^certain  agreements 
9tered  into  between  the  said  Thomas  V.  Johnson  and  the  said 
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Jacob  Alyea,"  and  of  one  dollar  paid  by  Johnson  to  Alyea,  the 
said  Alyea  assames  the  payment  of  the  eaid  bond,  excepting  aiz 
months  interest  thereon  which  Johnson  is  to  pay ;  and  that  AU 
yea  exonerates  Johnson  from  the  payment  of  the  said  bond ;  and 
that  if  Alyea  shall  indemnify  and  save  harmless  the  said  Joba- 
flon,  in  manner  aforesaid,  this  bond  shall  be  Yoid. 

I  presume  that  Johnson  has  derived  from  this  bond  of  indem- 
nity an  argument  in  favor  of  his  course  in  reference  to  the  as- 
signment procured  by  him  of  the  bond  and  mortgage.  But  ii 
cannot  help  him  or  the  complainants  in  this  suit.  If  he  suppo- 
sed he  had  any  equity  growing  out  of  this  part  of  the  casOi  lo 
have  the  mortgage  considered  a  security  in  his  favor  for  the  Bum 
he  paid,  he  should  have  presented  it  for  the  consideration  of  the 
court  by  a  bill  which  would  have  enabled  the  court  to  judge  of 
it,  and  to  decide  whether  such  relief  could  be  given  to  him.  If 
such  a  bill  could  be  entertained  at  all,  it  is  obvious  that  die 

# 

equity  involved  in  it  might  be  overcome  by  circumstances  which 
might  be  shewn  by  Alyea  in  such  a  suit.  To  allow  Johnson  lo 
succeed  in  the  course  he  has  taken  would  be  to  allow  him  to  bo 
the  judge  in  his  own  cause,  and  to  deprive  Alyea  of  all  opportu- 
nity to  resist  or  overcome  the  supposed  equity  on  which  JohnoM 
lias  acted. 

The  bill  must  be  dismissed. 

Order  accordingly. 
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Reuben  Rockwell  and  Azariah  Lee  t.  James  S.  Law- 
rence, ct  al. 

ne  court  ^  ill  not  make  a  decree  for  the  specific  performance  of  what  it  ran  merely 
iafer  with  uncertainty  was  the  agreement  in  the  case. 

It  it  within  the  juritdiciion  of  the  roiirt,  on  denyinij^  specific  performance  of  an  afiee- 
■eot  to  tell  landp,  in  a  Kuit  by  the  perton  contrartinic  to  buy,  and  who  thereupon 
iMBtinto  poMOMion,  to  order  compeneation  to  be  made  by  tiie  party  contracting  to  tell, 
Ibr  wluit  the  party  contracting  to  buy  had  done  and  paid  towards  fulfilling  the  oon- 


In  this  case,  on  the  filing  of  the  bill,  which  is  a  bill  for  the  spe- 
cifio  performance  of  an  agreement  to  sell  a  tract  of  timber  land^ 
of  which  the  complainants  had  gone  into  possession  under  the 
agreement  to  buy  it,  an  injunction  had  been  granted  to  restrain 
the  prosecution  of  an  ejectment  brought  by  a  grantee  of  the  de- 
fendants who  entered  into  the  agreement  to  sell,  to  recover  pos- 
session of  the  land.  The  injunction  was  dissolved  in  Jline, 
1845;  and  these  complainants  have  since  been  ejected.  See 
Ante,  Vol.  1.  page  20.  An  abstract  of  the  bill  and  answer  is 
there  given. 

The  cause  was  now  brought  to  a  hearing  on  the  testimony. 

D.  B.  Ryall  and  G.  D.  WM  for  complainants.  They  cited 
2  Story's  Eq.  Sec.  794  &c.;  9  Cranch^  493,4;  1  P.  Wms. 
870.     • 

Peter  Vredenburgh  and  W.  L,  Dayton  for  the  defendants. 
They  cited'2  Story's  Eq.  Sec.  762,  764. 

The  Chancellor.  From  a  careful  examination  of  the  plead* 
ings  and  proofs,  I  am  of  opinion  that  the  complainants  commen- 
eed  and  continued  their  cutting  and  coaling,  and  put  up  the  cab- 
ins which  they  erected  on  the  tract,  under  an  agreement  for  the 
purchase  of  it,  at  a  stipulated  price  to  be  paid  by  appropriating 
a  certain  portion  of  the  proceeds  of  the  sale  of  the  coaI|  agreed 
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npon  between  the  parties,  for  that  purpoAc.  And  I  think  that 
such  portion  was  to  be  paid  on  the  receipt  by  tlie  complainants 
of  the  proceeds  of  the  coal  sold  by  thoin,  deducting  the  freight 
ihe  first  year,  and  after  that  without  deducthig  the  freight.  The 
deed  was  to  be  delivered  when  the  whole  purchase  money  was 
paid.  Beyond  this  there  is  much  uncertainty  whether  or  not 
there  were  stipulations  as  to  how  much  the  payments  should 
amount  to  within  defined  periods. 

That  the  stipulated  portions  of  the  proceeds  of  the  sale  of 
coal  were  not  paid,  or  not  paid  as  soon  as  received,  might  not  be 
an  insuperable  objection  to  decreeing  performance.  But  from  - 
the  peculiar  nature  of  the  agreement,  and  the  consideration  that 
if  the  complainants  should  be  put  into  possession  of  the  proper- 
ty for  the  purpose  of  enabling  them  to  go  on  aiid  fulfil  the  contract, 
it  might  subject  the  defendants  to  the  loss  of  the  timber  on  their 
property,  or  a  considerable  portion  of  it,  by  the  failure  of  the 
complainants  to  apply  the  stipulated  portion  of  the  proceeds,  I 
think  it  would  not  be  an  exercise  of  sound  discretion  for  the 
court  to  make  a  decree  for  the  specific  performance  of  what  it 
mi^t  conclude,  but  with  no  certainty,  was  the  agreement  in  this 

On  the  other  hand,  I  am  of  opinion  that  in  this  case  there 
should  be  a  reference  to  a  master  to  state  an  account  between 
the  parties,  under  the  proper  directions,  for  the  purpose  of  as- 
certaining whether  any,  and  how  much  compensation  should  be 
made  to  the  complainants,  in  view  of  what  they  had  done  and 
paid  when  they  were  stopped  in  their  operations.  I  have  exam- 
ined the  authorities  on  this  question  of  compensation ;  and  have 
no  doubt  that,  in  a  case  like  this,  it  is  within  the  jurisdiction  of 
the  court,  and  its  duty,  to  see  that  what  is  just  between  the  par- 
ties, under  the  circumstances,  be  done. 

Order  accordingly. 
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Catharine  Vanderhoof  v.  John  Clayton  and  Elias  G. 

Clayton. 

C.  H.  received  a  eertiHcmte  for  a  pension  for  five  yean,  commenciiig  from  Marcli  4, 
1836,  at  the  laie  of  fSlO  a  year.  E.  C.  C.  acted  for  her  in  procuring  the  pensioo ;  bvt, 
for  reaiont  ttated,  the  power  of  Attorney  to  draw  the  pension  was  t^^en  to  J.  C;  aai 
J.  C,  aboat  the  (Uh  March,  1839,  received,  lor  the  pension  money  then  doe,  $931  96. 
C  H.  i»d  lived  a  naniber  of  yean  with  J.  C,  in  his  family.  On  the  8th  March* 
1880,  C.  H.  signed  a  receipt  by  which  she  acknowledged  to  have  received  from  E.  C. 
C.  #981 98,  in  full  of  her  pension  up  to  March  4,  1839,  obtained  by  hhn  for  her,  ei* 
Mptinf  $430  which  she  had  agreed  to  give  him  for  his  services  in  obiaiaiDf  the  pen- 
non for  her  and  paying  the  expenses.  C.  H.  died  Feb.  18, 1841,  having  cootinaed  to 
Vtw  whh  J.  C.  until  her  death,  leaving  a  will,  dated  Feb.  10, 1841,  by  which  eho 
gavo  to  her  daughter,  C.  V.,  "all  her  property  and  poesession,  whether  real  or  penoa- 
al.  and  also  the  amount  of  her  pension  which  might  be  due  at  her  death,*' and  appoint* 
ed  E.  C.  C.  executor  of  her  will. 

BM,  first,  under  the  circumstances,  that  the  #931  98,  received  in  March,  1839,  oo«M 
not  be  considered  as  bebnging  to  C.  H.  at  the  date  of  the  will.  Second,  that  B.  C 
C.  was  entitled  to  retain  the  $430 ;  and  that  it  was  not  a  case  within  the  act  of  Coa- 
gress  in  referenee  to  agreements  before  pensions  are  obtained. 

Ibtter  set  up  in  avoidance  must  be  proved. 

In  1839,  Catharine  Hartshome  received  a  certificate  for  a 
pension,  for  five  years,  commencing  March  4,  1836,  at  the  rate 
of  $810  a  year.  Elias  C.  Clayton  acted  for  her  in  procuring 
the  pension ;  but,  for  reasons  which  appear  in  the  case,  the  pow- 
er of  attorney  to  draw  the  pension  was  given  to  John  Clayton ; ' 
who,  about  March  6,  1839,  received  $931  98,  the  amount  of  the 
pension  then  due. 

On  the  8th  March,  1839,  Catharine  Hartshome  signed  a  re- 
ceipt, witnessed  by  Joseph  R.  Magee,  by  which  she  acknowledg- 
ed to  have  received  from  Elias  C.  Clayton  $931  98  in  fall  of  her 
pension  up  to  March  4,  1839,  obtained  by  him  for  her,  except- 
ing $480  which  she  had  agreed  to  give  him  for  his  services  in  ob- 
tuning  the  pension  for  her  and  paying  the  expenses. 

Catharine  Hartshome  died  February  18,  1841,  leaving  a  will, 
dated  Febmary  10,  1841,  by  which  she  gave  to  her  daughter 
Catharine  Vanderhoof  "all  her  property  and  possessions,  wheth- 
er real  or  personal,  and  also  the  amount  of  her  pension  which 
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mi^t  be  due  at  her  death ;"  and  constituted  Elias  C.  CUTton 
ezeeutor  of  the  will,  ^^to  take  care  of  all  her  property,  and  to 
receive  all  the  pension  money,  and,  after  paying  her  funeral  ex- 
penses, to  pay  the  balance  to  her  said  daughter  Catharine  Vaa- 
derhoof." 

The  bill  is  filed  by  Catharine  Vanderhoof  against  the  said 
John  Clayton  and  Elias  Clayton. 

The  bill  states  that  the  complainant  has  requested  the  said  ex- 
ecutor, Elias  C.  Clayton,  who  is  a  son  of  the  said  John  Clayt<Hi, 
to  bring  the  said  John  to  an  account  for  the  monies  receiyed  by 
him  for  the  said  Catharine  Hartshome ;  and  has  offisred  to  in- 
demnify the  said  executor  against  all  costs ;  but  that  the  said  ex- 
ecutor refuses  to  do  so. 

It  states,  that  John  Clayton  has  paid  over  to  the  said  Eliis 
C.  Clayton  one  half  of  the  pension  money  so  receiyed  by  hiaH) 
under  pretence  of  paying  him  for  his  seryices  in  obtaining  tho 
said  pension ;  and  that  the  defendants  pretend,  that  the  said 
John  is  entitled  to  the  other  half  of  the  said  pension  money  for 
the  board  of  the  said  Catharine ;  whereas  the  complainant  char- 
ges, that  the  said  Catharine  was  not  indebted  to  the  said  Johni 
for  board  or  any  thing  else,  she  having  paid  her  board  to  him  by 
permitting  him  to  receive  an  annuity  due  her  of  some  $60  a 
year  and  by  her  services  in  the  family  of  the  said  John ;  and  die 
bill  charges,  that  the  said  Elias  C.  Clayton  did  not  obtain  the 
said  pension,  nor  in  any  way  assist  in  obtaining  it ;  but  that  it 
was  obtained  by  ^^another  person  ;"  and  that  the  only  service 
performed  by  the  said  Elias  was  to  employ  an  agent  or  attorn^ 
to  prepare  the  evidence  and  the  papers  for  the  said  Catharine 
Hartshome. 

The  bill  prays  that  the  defendants,  the  said  John  Clayton  and 
Elias  C.  Clayton,  may  be  decreed  to  account  for  the  said  pen- 
sion money. 

The  defendants  put  in  their  joint  and  several  answer ;  in 
which  the  defendant  John  Clayton  admits  that  the  said  Catha- 
rine Hartshome  constituted  him  her  attorney  to  receive,  for  her, 
her  pension,  at  the  several  times  when  it  became  due,  excepting 
the  first  amount  that  was  drawn  after  she  received  her  certifir 
Gate ;  and  that  he  received  her  pension  up  to  September  4, 1840, 
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which  amounted  to  $46,5  99 ;  and  alleges,  that  when  he  drew  it, 
he  offered  it  to  the  said  Catharine,  and  that  she  requested  him  to 
keep  it,  to  pay  him  for  her  board ;  which  lie  did ;  and  considers 
himself  in  equity  and  good  conscience  entitled  to  do. 

He  says  that  the  said  Catharine  lived  with  him  18  years ;  that 
she  was  his  sister-in-law ;  that  when  Ik*  took  her  to  live  in  his 
family  she  was  destitute  and  without  home ;  thnt  he  clothed  her 
during  the  whole  time  she  lived  with  him  ;  that  she  was  aged  and 
infirm,  being,  at  her  death,  90  years  old ;  that  she  required,  par- 
ticularly during  the  latter  part  of  the  time,  considerable  care 
and  attention ;  and  that,  on  a  strict  account,  she  would  have 
been  largely  indebte<l  to  him  at  her  death.  He  admits  he  re- 
ceived an  annuity  of  J40  a  year,  due  her,  during  thirteen  years, 
on  account  of  her  board ;  but  says,  that  the  same  and  the  part 
of  the  pension  he  received  are  not  sufficient  to  satisfy  him  for 
the  board  and  clothing  furnished  the  said  Catharine  and  the 
care  and  attention  bestowed  upon  her. 

The  defendant  Elias  C.  Clayton  admits,  that  he  was  request- 
ed to  permit  his  name  to  be  used  to  bring  the  said  John  Clayton 
to  an  account ;  but  says,  that  he  then  believed  and  still  believes, 
that  the  amount  of  the  pension  money  which  the  said  John  had 
drawn  for  the  said  Catharine  she  had  paid  him  for  her  board 
aod  clothing  furnished  her  by  the  said  John,  and  that  there  is 
nothing  due  from  the  said  John  to  the  estate  of  the  said  Catha- 
rine Hartshome  ;  and  he  says,  he  has  paid  over  to  the  complain- 
ant all  the  monies  coming  to  her  from  the  estate  of  the  said 
Catharine  Hartshome  which  has  come  to  his  hands,  and  that  he 
is  ready  and  willing  to  make  a  settlement  of  his  accounts  as  the 
court  shall  direct. 

The  defendants  admit  the  will,  and  say,  that  by  the  expres- 
sion in  it  "the  amount  of  my  pension  which  may  be  due  at  my 
death"  the  testatrix  meant  the  amount  that  might  accrue  be- 
tween the  last  semi-annual  payment  and  the  time  of  her  death, 
and  not  the  whole  pension  she  had  received  from  the  time  she 
obtained  her  pension  to  the  time  of  her  death. 

iThe  defendants  say,  that  at  the  time  the  certificate  of  pension 
was  received,  the  defendant  Elias  was  a  justice  of  the  peace, 
that  he  was,  in  fact,  the  attorney  of  the  said  Catharine  at  that 
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time,  to  draw  the  pension ;  bat  that  the  affidayits  of  the  said 
Catharine  Hartshome  to  the  power  of  attorney  were  taken  be- 
fore him  as  justice  of  the  peace,  and  therefore  the  name  of  John 
Clayton  was  inserted  in  the  power  of  attorney ;  and  that  the 
said  John  drew  the  pension  money  and  handed  it  to  tlie  said 
Elias. 

The  defendant  John  Clayton  says,  that  he  has  not  paid  over 
any  of  the  said  pension  money  so  by  him  received  except  as 
aforesaid  to  the  said  Elias  B.  Clayton. 

Testimony  was  taken. 

Vredenburgh  for  the  complainant. 

D.  B.  Ryall  and  W,  L,  Dayton  for  the  defendants. 

The  Chancellor.  The  first  question  in,  whether,  under 
the  will  and  so  much  of  the  testimony  as  may  be  considered  in 
connection  with  it,  any  more  of  the  pension  than  that  which  ac- 
crued from  September  4,  1840,  to  the  death  of  the  testatrix,  on 
the  18th  of  February,  1841,  belongs  to  the  estate  of  the  testa- 
trix. 

The  will  gives  and  bequeaths  to  the  complainant  '^all  my  prop- 
erty and  possession,  whether  real  or  personal,  including  my 
wearing  apparel,  and  also  the  amount  of  my  pension  wliich  may 
be  due  at  my  death,"  and  appoints  Elias  C.  Clayton  her  execu- 
tor "to  take  charge  of  all  my  property,  and  to  receive  all  my 
pension  money,  and  after  paying  my  funeral  expenses,  to  pay  the 
balance  to  my  daughter  Catharine  Vanderhoof." 

First,  under  this  clause  and  the  proof  in  the  case,  can  the 

A930  received  in  the  spring  of  1830,  as  the  pension  which  had 

accrued  from  the  period  named  in  the  cei*tificate  for  its  oom- 

tnencemenl,  be  considered  as  belonging  to  her  estate,  and  as 

l>assing  by  the  will  1 

A  receipt  signed  by  Catharine  Hartshorne,  by  her  mark, 
^iritnessed  by  Joseph  R.  Magee,  dated  March  8,  1889,  by  which 
the  said  Catharine  acknowledges  to  have  received  from  Elias  C. 
Clayton  $931  98,  in  full  of  her  pension  up  to  March  4, 1839, 
obtained  by  him  for  her,  excepting  $430  which  she  had  agreed 
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to  give  him  for  his  services  in  obtaining  her  pension  for  her  and 
paying  her  expenses,  is  exhibited  on  the  part  of  the  defendants. 

Magee,  the  subscribing  witness  to  this  receipt,  testifies  that 
he  was  a  clerk  in  the  store  of  Elias  C.  Clayton,  kept  a  short 
distance  from  John  Chiyton's  residence.  That  Elias  C.  Clay- 
ton wrote  the  receipt  at  the  store,  with  the  name  Catharine 
Hartshome  thereto,  and  gave  it  to  the  witness  and  told  him  to 
take  it  to  Mrs.  Hartshome  and  get  it  signed,  and  to  witness  the 
receipt ;  saying  that  he  had  been  up  to  Col.  Clayton's,  (the  de- 
fendant John  Clayton's,)  and  settled  with  Mrs.  Hartshome. 
That  he,  the  witness,  took  the  receipt  to  Mrs.  Hartshome,  and 
read  it  to  her ;  that  she  said  it  was  all  right,  or  she  expected  it 
was  right,  witness  do'nt  remember  which,  and  signed  her  mark 
to  it,  and  he  witnessed  it.  His  impression  is,  that  Col.  John 
Clayton  was  by  when  he  took  the  receipt  to  Mrs.  Hartshome. 

On  cross  examination,  he  says,  that  when  he  went  to  her  with 
the  receipt,  he  did  not  take  any  money  to  her ;  and  that  he  did 
not  see  any  money  paid  to  her. 

On  the  10th  February,  1841,  nearly  two  years  after  this  re- 
ceipt, Catharine  Hartshome  made  her  will,  containing  the  clanae 
above  stated.  I  am  of  opinion,  that  the  will  confirms  thia  re- 
ceipt, and  excludes  the  idea  that  the  testatrix,  at  the  making  of 
the  will,  contemplated  that  any  thing  was  due  to  her  from  any 
person  for  pension  money  accrued  due  at  the  date  of  that  re- 
ceipt. We  are  not  at  liberty  to  suppose  that  she  did  not  re- 
member the  giving  of  that  receipt.  She  must  be  supi)08ed  to 
have  known,  when  she  signed  the  receipt,  and  when  she  made 
her  will,  whether  she  actually  received  the  money  which,  from 
the  terms  of  the  receipt,  it  would  appear  that  she  had  received. 
It  may  be  that  when  she  signed  the  receipt,  John  Clayton  had  re- 
ceived from  her,  or  from  Elias,  the  amount  named  in  it  except 
the  $430  which  she  allowed  Elias  to  retain.  But  if  it  be  so, 
the  fact  of  her  giving  the  receipt,  and  of  her  taking  nothing  from 
John  Clayton  to  shew  any  indebtedness  from  John  Clayton  to 
her,  taken  in  connexion  with  the  terms  of  the  will,  made  nearly 
two  years  after,  would  be  sufficient  to  show  that  she  had  given 
the  balance  to  John  Clayton,  or  paid  it  to  him.  And  if  she 
was  willing  to  do  so,  to  requite  a  benefactor,  or  make  what  ahe 
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Ihou^t  ft  proper  compensation  for  her  board  &c.,  no  just  ooni- 
plaint  can  be  made  against  it. 

I  think  these  remarks  are  applicable  also  to  the  $430  which 
she  allowed  Elias  C.  Clayton  to  retain.  He  paid  $125  of  this 
$480  to  the  attorney  he  employed  to  prepare  the  papers  &c.  for 
abtaining  the  pension  for  her.  The  testatrix  made  him  execu-  . 
tor  of  her  will.  I  am  disposed  to  think  that  this  fact,  and  the 
pecnliar  language  of  the  willy  connected  with  the  fact  that  she 
had  allowed  him,  after  the  pension  was  received,  to  retain  $430 
of  it  for  expenses  and  his  services  in  obtaining  it,  should  be  con- 
sidered equivalent  to  a  gift  of  it  by  the  will. 

The  case  does  not  seem  to  me  to  stand  on  the  question,  wheth- 
er, under  the  act  of  Congress,  the  court  would'give  effect  to  any 
agreement  or  understanding,  before  the  pension  was  obtained, 
that  the  person  obtaining  it  should  be  allowed  a  portion  of  it  for 
bis  services.  She  would  certainly  be  at  liberty  to  give  Elias,  by 
will  made  two  years  after  the  pension  was  received,  any  portion 
of  the  pension  money  she  had  received  or  that  was  due  her ; 
though  any  agreement  before  it  was  obtained  to  pay  him  a  por- 
tion of  it  when  obtained  might  be  void. 

John  Clayton  admits  that  he  received  for  Catharine  Harts- 
home  the  thre^  last  semi-annual  payments  of  her  pension  which 
became  due  in  her  life  time,  amounting  to  $466.  They  became 
due  as  follows :  September  4,  1839,  $155 ;  March  4,  1840, 
$155 ;  September  4,  1840,  $155.  He  alleges,  in  his  answer, 
that  when  he  drew  her  pension  he  offered  it  to  her,  and  she  re- 
quested him  to  keep  it,  to  pay  him  for  her  board,  which,  he  says, 
he  has  done. 

His  saying  she  requested  him  to  keep  it  &c.  is  matter  set  up 
in  avoidance,  and  must  be  proved.  The  testimony  on  this  part  of 
the  case  is  that  of  Sarah  Ann  Mount. 

She  says  that  in  the  fall  of  1839,  John  Clayton  drew  her  pen- 
non I  (the  semi-annual  payment ;)  that  on  the  next  day  he  of- 
fered it  to  Mrs.  Hartshome,  and  that  she  said  to  him,  you  know 
I  have  been  a  great  deal  of  trouble  to  you,  and  if  I  live,  I  do 
iiot  know  how  much  trouble  I  may  be ;  and  that  if  it  had  nofe 
leen  for  the  pension  she  could  not  have  made  him  any  satisfao- 
lioii;  and  tibat  hemit^t  take  it  and  keep  it  as  long  as  she  lired, 
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and  when  she  was  dead  and  gone,  he  might  do  as  he  pleased  with 
it.  The  witness  said  that  Mrs.  Hartshomc  wished  him  to  keep 
it  for  the  trouble  she  had  been  to  him  and  the  trouble  she  would 
be. 

On  cross  examination  the  witness  said,  that  when  Col.  Clay* 
ton  offered  Mrs.  Hartshome  the  money,  she  said,  in  conYersa- 
tion,  that  he  was  more  capable  of  taking  care  of  the  money  than 
she  was,  and  to  keep  it. 

As  to  the  two  other  semi-annual  instalments  of  the  pension 
receiYed  by  John  Clayton,  there  is  no  CYidence  either  of  his  of- 
fering them  to  Catharine  Hartshomc  or  of  her  requesting  him  to 
keep  them. 

On  this  part  of  the  case,  I  am  of  opinion,  that  John  Clay- 
ton's offering  her  the  said  instalment  receiYed  by  him  in  the  fall 
of  1889  is  sufficient  CYidence  that  he  did  not  then  consider  her 
in  his  debt.  How  it  was  that  he  was  willing  to  offer  her  this 
money  does  not,  with  certainty,  appear  ;  but  I  cannot  resist  the 
impression  made  on  my  mind  by  the  pleadings,  proofs  and  cir- 
cumstances, that  he  got  the  benefit  of  the  $930  first  drawn,  ex- 
cepting thereout  the  money  which  Catharine  Hartshome  allowed 
Elias  C.  Clayton  to  retain.  If  he  had  not,  it  can  hardly  be  im- 
agined, in  Yiew  of  the  defence  set  up  in  the  answer,  that  he  would 
haYe  offered  to  pay  her  this  $155.  And  I  do  not  think  that  the 
testimony  of  Mrs.  Mount  enables  me  to  say  that  the  answer  of 
Catharine  Hartshome  to  Col.  Clayton  amoimted  to  a  gift  of  the 
$155. 

This  part  of  the  case,  therefore,  turns  on  the  question,  wheth- 
er Catharine  Hartshorne's  giving,  by  her  will,  to  her  daughter, 
the  amount  of  her  pension  money  which  might  be  due  at  her 
death,  and  directing  her  executor  to  take  charge  of  all  the  prop- 
erty and  receive  all  her  pension  moi\ey,  and  after  paying  her  fu- 
neral expenses,  to  pay  the  balance  to  her  daughter,  amounts  to 
a  gift  to  Col.  Clayton  of  the  $465  receiYed  by  him  in  the  last 
three  instalments  before  her  death.  I  do  not  think  it  should  be  so 
,  considered.  It  does  not  appear  that  she  was  ever  informed  that  the 
two  last  instalments,  or  either  of  them,  had  been  drawn  by  CoL 
Clayton ;  and  if  we  ought  to  presume  that  a  woman  of  her  gremi 
age,  and  in  the  infirm  state  in  which  she  appears  to  hsYe  been  al 
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that  time,  would  be  aware  that  the  time  for  their  payment  waa 
paBsed,  and  coald  divest  ourselves  entirely  of  doubt  whether  the 
peculiar  language  of  the  will  in  this  respect  was  really  her  lan- 
guage ;  yet  it  is  easy  to  perceive  that  money  in  Col.  Clayton's 
hands,  received  by  him  as  her  pension  money,  might  be  consid- 
ered by  her  as  pension  money  due  her.  She  had  given  no  re- 
ceipt for  any  of  it ;  and  as  to  the  last  two  instalments,  it  does 
not  appear  that  either  of  them  had  ever  been  offered  to  her. 

I  have  found  this  case  somewhat  difficult  to  decide ;  but,  on  a 
careful  examination  of  it,  I  am  strongly  impressed  that  John 
C9ayton  should  be  decreed  to  account  for  the  $465  received  by 
him  in  the  three  last  enstalments  of  the  pension ;  and  tha#  he 
should  be  allowed,  in  that  account,  reasonable  compensation  for 
the  maintenance  of  Catharine  Hartshome  from  the  8th  March, 
1839,  and  to  any  clothing  he  may  have  furnished  her  after  that 
time. 

He  cannot  be  allowed,  as  against  this  $465,  any  sum  for 
maintenance  fcc.  prior  to  that  time.  Nearly  two  and  a  half 
jears  elapsed  from  the  death  of  the  testatrix  to  the  filing  of  the 
bill  in  this  case,  and  John  Clayton  presented  no  account  against 
the  estate  of  the  testatrix  to  the  executor  of  her  will.  If  he 
did  not  receive  the  residue  of  the  $931,  after  the  allowance  made 
to  Elias  out  of  it,  his  presenting  no  account  to  the  executor  is^ 
«t  least,  very  persuasive  to  show  that  he  did  not  consider  her  es- 
tate indebted  to  him.  If  he  did  receive  it,  the  facts  show  that 
lie  considered  himself  paid.  His  offering  her  the  next  instal- 
ment must  be  taken  as  proof  of  one  or  the  other. 

As  to  the  account  of  the  executor,  for  so  much  of  the  assets 
of  the  estate  as  has  come  to  his  hands,  he  proffers  himself,  in  his 
answer,  ready  to  render  such  account ;  and  I  see  no  reason  why 
ihat  account  should  not  be  settled  in  this  cause. 
Order  accordingly. 
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JoHATHAK  D.  Miller  v.  ComNELius  V.  Traphaoan. 

A  Mtice  of  a  laocion  to  diMolTe  ma  ii^ctioD  "for  irregnlarity  in  the  prooaedlngi"  If 
feMofficicnf. 

TIm  notiet  thoWd  itate  the  iriegukrity. 

Motion  to  dissolve  an  injunction.  The  notice  given  is  that  an 
application  would  be  made  to  the  Chancellor,  on  the  10th  day  of 
July,  1847,  at  10  A.  M.,  at  his  chambers  at  Newark,  to  dis- 
solve the  injunction  granted  in  the  cause  ^^for  irregularity  in  the 
proceedings." 

Walter  Rutherfurd  for  the  motion. 

Oliver  S.  Hoisted  Junr.  and  ^.  Whitehead  objected  that  the 
notice  was  insufficient. 

The  Chancellor.  A  notice  to  dissolve  an  injunction,  ^^for 
irrq^arity  in  the  proceedings"  is  insufficient. 

The  irregularity  complained  of  should  be  stated  in  the  notice* 
S  Green's,  Ch.  9. 
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The  Attorney  General,  ex  relatione  Van  Buren  Ryersom, 
William  Van  Hook  and  others,  vs.  "The  May6r  and  Com- 
mon Council  OF  the  City  of  Newark"  andJoHN  H.  Ste- 
phens. 

In  1696,  the  proprieton  of  the  Province  of  East  New  Jeraey  conveyed  to  four  perwnw 
of  the  town  of  Newark  "all  that  tract  of  land  allotted  for  the  burying  place,"  (d«- 
■eribiiig  it  J  to  have  &c.  unto  the  said  grantees,  their  heirs  and  assigns  forever,  to  the 
only  use  of  the  old  settlers  of  said  town,  their  heirs  and  assigns  forever,  to  be  and  r«- 
main  to  ami  for  the  uses  therein  specified ;  and  to  be  appropriated  to  no  other  use  or 
uses  whatever.'*  The  Trustees  took  possession  of  the  tract,  and  held  it  in  trust  for  a 
borying  place ;  and  it  was  so  used  from  the  date  of  said  conveyance  until  1829.  In 
1798,  the  inhabitants  of  Newark  were  incorporated.  In  1804,  the  Legislature  paned 
an  act  vesting  the  said  trust  estate  in  the  Corporation,  and  declaring  that  the  estate 
thereby  vested  should  be  appropriated  and  forever  remain  to  and  for  the  uses  in  tha 
said  original  grant  expressed,  and  for  no  other  use  or  uses  whatever.  In  1836,  **Tk& 
Mayor  and  Common  Council  of  the  City  of  Newark,"  by  the  act  incorporating  the 
ireemen  of  Newark  under  that  name,  became,  by  the  provisions  of  said  act,  leixed  of 
all  the  lands,  property  iic.  of  the  former  Corporation,  according  to  such  estate  and 
interest  therein  as  the  said  former  Corporation  had.  In  1844,  **  The  Mayor  and  Con- 
non  Cotincil"  leased  a  part  of  the  said  tract,  so  allotted  for  the  burying  place,  to  J. 
H.  S. 

In  1844,  an  Information  and  bill  was  filed,  praying  that  the  said  lease  may  be  set  aside ; 
and  that  the  Mayor  and  Common  Council  may  be  decreed  to  hold  the  said  tract  sub- 
ject to  the  trusu  aforesaid. 

The  defendants  pleaded,  that  by  the  fundamental  constitutions  for  the  said  Province, 
established  in  1683,  it  was  declared  tliat  14  years  quiet  possession  should  give  an  un- 
questionable right  to  any  lands,  except  in  the  case  of  infants  &c.;  that  the  first  set- 
tlers of  Newark  had  quiet  posaeflsion  of  the  said  tract  14  years,  from  1667  to  1695 ; 
that  said  tract  was,  in  1667,  and  from  that  time  until  1713,  in  the  quiet  possession  ol 
the  said  first  settlers,  until  they  were,  in  1713,  by  letters  patent  from  Queen  Anne,  in- 
corporated by  the  name  of  "The  Trustees  of  the  Freeholders  and  Inhabitants  of  the 
Township  of  Newark ;"  and  that  the  said  "  The  Trustees  of  the  Freeholders  Sto," 
were  and  continued  in  quiet  possession  until  1798,  when  the  act  was  passed  incorpo- 
rating "The  Inhabitants  of  the  Township  of  Newark ;"  and  that  the  said  last  men- 
tioned Corporation  were  in  actual  possession  until  1836,  when  the  act  was  passed  in- 
corporating "The  Mayor  and  Common  Council  of  the  City  of  Newark ;"  and  that 
the  said  last  mentioned  Corporation  were  then  and  ever  since  have  been  in  the  pof- 
session  of  the  said  tract. 

^X?he  plea  was  overruled ;  and  the  defendants  were  ordered  to  answer. 

On  the  25th  of  December,  1844,  R.  P.  Thompson,  Attorney 
CfeneriJ,  at  and  by  the  relation  of  Van  Buren  Ryerson  and  Wil- 
26 
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liam  Van  Hook,  and  Richason  Buckbee,  on  behalf  of  himself 
and  the  old  settlers  of  Newark,  their  heirs  and  assigns,  now  be- 
ing inhabitants  of  Newark,  and  of  all  persons  having  an  inter- 
est and  title  in  and  to  the  public  trusts  and  uses  &c.,  exhibited 
on  information  and  bill  setting  forth,  that  Buckbee  is  an  inhabi- 
tant of  Newark,  and  owner  in  foe  of  lands  in  Newark,  and  as 
Buch  owner  and  inhabitant  and  assignee  of  the  old  settlers  of 
Newark,  has  an  interest  and  title  in  and  to  the  said  public 
trusts  and  uses  set  forth  in  the  bill ;  and  that  they,  the  said  own- 
ers, inhabitants  and  assigns  are  too  numerous  and  too  difficult 
to  be  ascertained  to  be  made  parties  to  this  bill  and  information. 
That  on  the  1st  of  December,  1696,  the  proprietors  of  the 
Province  of  East  Jersey,  by  conveyance  of  that  date,  signed  by 
Andrew  Hamilton,  then  Governor  of  said  Province,  and  by  the 
major  part  of  his  Council,  in  consideration  of  the  rents  and  ser- 
vices therein  received  and  other  good  causes  and  considerations, 
did  give,  grant,  bargain  and  sell  unto  John  Curtis,  John  Treat, 
Theophilus  Pierson  and  Robert  Young,  all  of  the  town  of  Newark, 
.  in  the  county  of  Essex  and  Province  aforesaid,  among  other  lands 
therein  described,  "all  that  small  tract  alloted  for  the  burying 
place,  taking  in  the  pctfid  and  meeting  house,  being  seven  chains 
in  length  and  four  chains  in  breadth,  bounded  West  by  John 
Treat,  South  by  John  Johnston's,  North  and  East  by  highways, 
together  with  all  &c.,  to  have  and  to  hold  the  said  several  tracts, 
with  their  appurtenances,  unto  the  said  grantees,  their  heirs  and 
assigns  forever,  to  the  only  proper  use,  benefit  and  behoof  of  the 
old  settlers  of  the  town  of  Newark  aforesaid,  their  heirs  and  as- 
signs forever,  in  common  granted,  to  be  and  remain  to  and  for 
the  several  uses  therein  particularly  specified,  and  to  be  appro- 
priated to  no  other  use  or  uses  whatever ;  to  be  holden  in  free 
and  common  socage  of  them  the  said  proprietors,  their  heirs  and 
asssigns  forever,  as  of  the  seigniory  of  East  Greenwich,  yielding 
and  paying  therefor,  unto  them  the  said  proprietors,  their  heirs 
and  assigns  forever,  six  pence  sterling  money  of  England,  for 
the  aforesaid  several  tracts  of  land,  on  every  five  and  twentieth 
day  of  March  forever  thereafter,  in  lieu  and  instead  of  all  other 
services  and  demands  whatsoever  ;"  which  instrument  was  im- 
mediately recorded  &c.;  and,  in  and  by  the  said  deed,  all  the 
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above  described  premiseB  were  to  be  held  Rubject  to  the  public 
use  thereof  by  the  old  settlers  of  the  town  of  Newark,  their 
heirs  and  assigns,  and  for  the  pious  and  charitable  purpose  of  a 
burying  ground,  and  for  the  interment  of  themselves  and  their 
respective  families  forever ;  and  ought,  to  have  been'  and  still 
ought  to  be  devoted  to  the  same  public  uses. 

Tliat  the  said  trustees  took  possession,  among  other  lots,  of 
the  lot  allotted  as  aforesaid  for  a  burying  place,  aud  held  the 
same  in  trust  for  the  purpose  in  the  said  deed  expressed,  to  wit 
for  a  burying  place,  to  the  only  proper  use,  benefit  and  behoof 
of  the  old  settlers  of  the  town  of  Newark,  their  heirs  and  as- 
signs ;  and  that  said  lot  was  so  used  from  the  date  of  said  in- 
strument till  within  the  last  fifteen  years  ;  and  that  a  portion  of 
it  still  remains  unoccupied  except  as  such  place  of  burial. 

That  the  inhabitants  of  Newark  were  incorporated  by  an  act 
of  the  Legislature  passed  February  21,  1788,  by  the  name  <^ 
"The  Inhabitants  of  the  Township  of  Newark  in  the  County  of 
Essex." 

That  on  the  15th  of  February,  1804,  all  the  said  trustees  be- 
ing dead,  ^d  who  the  heir  of  the  survivor  of  them  might  he  be- 
ing unknown,  the  Legislature,  by  an  act  of  that  date,  enacted 
that  the  trust  estate  so  vested  in  the  said  four  trustees  should 
thenceforth  cease  and  be  void ;  and  that  thenceforth  the  estate 
80  vested  in  the  said  four  trustees  should  be  vested  in  the  "In- 
habitants of  the  Township  of  Newark  in  the  County  of  Essex," 
as  incorporated  by  law,  and  their  successors  forever ;  and  they 
were  thereby  vested  with  the  legal  title  to  the  same  as  fully  as 
though  they  had  been  originally  named  in  the  said  grant  in  the 
place  of  the  said  John  Curtis,  John  Treat,  Theophilus  Pier- 
eon  and  Robert  Young,  their  heirs  and  assigns ;  saving,  never- 
theless, the  right  or  rights  of  any  bona  fide  purchaser  or  purcha- 
sers for  a  valuable  consideration  without  notice  of  the  said  trust 
of  the  said  Curtis,  Treat,  Pierson  and  Young,  their  heirs  and 
«i8signB ;  and  by  which  act  it  was  provided,  that  nothing  therein 
contwied  should  in  any  way  extend  to  or  affect  the  parsonage 
lands  contained  in  and  particularly  described  in  said  grant,  and 
idso  such  parts  of  the  burying  ground  described  in  said  grant  as 
liid  either  been  leased  or  sold  by  the  trustees  of  the  First  Prei- 
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byterian  Church  in  Newark,  previous  to  the  Ist  of  January, 
1804 ;  and  by  which  said  act  it  was  further  enacted,  that  the  es- 
tate thereby  vested  in  the  ^^Inhabitants  of  the  Township  of 
Newark,"  as  aforesaid,  should  be  appropriated  and  forever  re- 
main to  and  for  the  several  uses  in  tlie  said  original  patent  afore- 
said expressed,  and  for  no  other  use  or  uses  whatsoever. 

That  at  the  time  when  the  inhabitants  of  Newark  were  incor- 
porated as  aforesaid,  the  said  township  included  within  its  limits 
a  larger  tract  of  country  than  is  now  comprehended  within  the 
bounds  of  the  city  of  Newark,  incorporated  as  afterwards  men- 
tioned in  the  bill. 

That,  from  time  to  time,  the  Legislature  have  set  off  portionB 
of  the  township  of  Newark,  and  erected  said  portions  into  other 
townships,  with  all  the  privileges,  advantages  and  authorities  of 
townships  under  the  act  of  February  1,  1798,  incorporating 
townships. 

That,  after  the  setting  off  of  said  new  township,  the  premises 
contained  in  the  said  trust  deed  were  contained  in  the  township 
of  Newark ;  and  that  the  heirs  and  assigns  of  the  old  settlers  as 
aforesaid,  being  inhabitants  of  the  township  of  Newark,  were 
•entitled  to  and  interested  in  the  same  rights  and  privileges,  as 
£ur  as  the  said  grant  is  concerned,  as  they  before  enjoyed  or  were 
entitled  to. 

That  the  Legislature,  by  an  act  of  February  29,  1836,  among 
other  things,  incorporated  the  freemen,  inhabitants  within  the 
limits  of  the  township  of  Newark  as  then  established,  by  the 
suame  of  "The  Mayor  and  Conmion  Council  of  the  City  of  New- 
ark ;"  and  enacted  that  they  and  their  successors  should,  by 
virtue  of  the  said  act,  be  vested  with,  possess  and  enjoy  all  ihe 
lands,  tenements,  hereditaments,  property,  rights,  causes  q£  ac- 
tion and  estate  whatsoever,  both  in  law  and  equity,  in  posses- 
sion, reversion  or  remainder,  which,  at  the  time  of  passing  said 
act,  were  vested  in  or  belonged  to  the  inhabitants  of  the  said 
township  of  Newark,  in  their  corporate  capacity,  as  at  that  time 
incorporated  by  the  name  of  "The  Inhabitants  of  the  Township 
of  Newark  in  the  County  of  Essex,"  according  to  such  estate 
and  interest  as  the  said  "The  Inhabitants  of  the  Township  of 
Newaik  in  the  County  of  Essex,"  at  the  time  of  the  passage  of 
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the  CMud  act,  had  or  of  right  ought  to  have  had  in  the  same.  By 
means  whereof,  "The  Mayor  and  Common  Council  of  the  City 
of  Newark"  became  and  were  vested,  in  foe  simple,  with  all  and 
8ingalar  the  above  described  premises  contained  in  the  said  trust 
deed,  and  held  the  same,  and  of  right  and  in  discharge  of  their 
duty  still  ought  to  be  vested  with  and  hold  the  same,  subject  to 
the  public  trust  and  uses  contained  and  declared  in  the  said  trust 
deed. 

That  the  said  Mayor  and  Common  Council,  by  indenture  of 
lease,  dated  June  30, 1886,  demised  to  one  D.  D.  Chandler,  for 
the  term  of  ten  years  or  thereabouts,  all  that  lot  described  in  a 
certain  lease  from  the  Mayor,  Aldermen  and  Common  Council 
of  the  City  of  Newark  to  one  John  H.  Stephens,  to  wit :  all 
those  tracts,  pieces  or  parcels  of  land  and  premises  in  the  City 
of  Newark,  (describing  them.) 

That  the  said  Chandler  has  a.ssigned  to  John  H.  Stephens  all 
the  right  and  interest  which  he  had  by  virtue  of  the  said  lease  ; 
and  that  said  Stephens  now  holds  the  said  above  described  prop- 
erty  by  yirtue  of  the  said  lease  and  assignment. 

That  the  said  Mayor  and  Common  Council,  on  or  about  AprQ 
12, 1844,  executed  to  the  said  John  H.  Stephens  a  further  lease 
rf  the  said  last  mentioned  tracts,  pieces  or  parcels  of  land,  in 
the  words  and  figures  following,  to  wit,  (setting  out  a  lease  of  the 
said  parcels  of  land  to  Stephens,  for  twenty  years  from  May  1^ 
1846,  at  $55  a  year  rent,  in  quarterly  payments,  with  the  priv- 
ilege of  renewals,  not  exceeding  sixty  years,  on  terms  stated  in 
tiie  lease ;  with  a  covenant  for  quiet  enjoyment  for  twenty  years.) 

That  the  premises  described  and  embraced  in  the  said  leases 
and  assignment  of  lease  are  part  and  parcel  of  the  premises  de- 
scribed and  contained  in  the  said  trust  deed. 

The  bill  charges  that  the  execution  of  the  said  respective  lea- 
ses were  breaches  of  trust ;  and  that  the  premises  thereby  leas- 
ed were  diverted  from  the  public  and  sacred  uses  to  which  they 
were  subject  in  the  hands  of  the  lessors,  respectively,  and  which 
were  impressed  upon  them  by  the  founders  thereof,  viz.,  by  the 
grantors  of  and  in  the  said  trust  deed.  That  the  tenure  by 
which  the  said  leased  premises  were  held  by  the  Mayor  and  Com- 
UKm  Council  of  Newark  was  a  matter  of  common  repute,  well 
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known  to  the  inhabitants  of  the  fiaid  city ;  that  it  was  not  ihe 
intention  of  the  Legislature  in  any  wise  to  vary  the  said  public 
uses,  or  to  deprive  the  cestuis  que  trust  of  any  of  their  equita- 
ble rights  and  interests  in  and  to  the  said  premises ;  and  that  it 
was  not  witliin  the  competency  of  the  Legislature  to  divest  or 
deprive  them  of  such  rights  and  interests ;  but  that  the  same 
are  protected  and  guaranteed  by  the  Constitution  of  the  U.  S.; 
and  further,  that  no  alienation  or  disposition  of  said  premises 
could  be  made  so  as  to  prejudice  the  said  public  use,  or  other- 
wise than  under  the  sanction  of  this  court,  in  case  an  alienation, 
under  peculiar  circumstances,  should  be  provident  and  advisable ; 
and  the  proceeds  of  such  alienation  should  be  re-invested,  sab- 
ject  to  the  like  uses  and  for  the  benefit  of  the  beneficiaries 
thereof. 

The  bill  charges  that  the  lessees  knew  of  the  public  use  to 
which  the  said  premises  were  subject ;  that  at  the  dates  of  the 
respective  leases  there  were  a  great  many  graves  and  tomb  stones 
on  the  said  premises,  and  any  person  buying  or  leasing  the  same 
was  thereby  put  upon  inquiry,  and  must  have  discovered  the  pur- 
poses to  which  the  said  premises  were  devoted  as  above  set  forth. 

The  bill  prays  that  the  premises  embraced  in  the  said  leases 
may  be  declared  and  decreed  to  be  subject  to  the  public,  pious 
and  charitable  use  for  the  burial  of  the  dead,  as  is  set  forth  in 
the  bill  and  as  the  same  was  impressed  upon  them  by  the  said 
proprietors,  the  founders  and  grantors  in  said  trust  deed ;  and 
that  the  beneficial  rights  and  interest  of  the  complainant  and  of 
those  in  whose  behalf  the  bill  and  information  are  exhibited, 
may  be  confirmed  and  established ;  that  .said  leases  may  be  set 
aside  and  cancelled ;  and  the  Mayor  and  Common  Council  of  the 
City  of  Newark  be  decreed  to  hold  the  said  premises  subject  to 
the  trusts,  rights  and  interests  as  aforesaid ;  or  that,  if  it  shall 
appear  to  the  court  more  equitable  and  just  that  the  said  leases 
should  be  sustained,  the  rents  which  have  accrued  and  shall  here- 
after accrue,  be  applied  to  the  purposes  of  the  said  trust,  under 
a  scheme  to  be  settled  by  a  Master  of  this  court ;  that  all  prop* 
or  accounts  be  taken,  and  the  defendants  be  restrauied  from  all 
further  proceedings  to  the  prejudice  of  the  said  trusts  and  the 
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interests  or  rights  of  the  cestuis  que  trust  therein ;  and  for  fur- 
ther relief. 

Snbpcena  is  prayed  against  ^^The  Mayor  and  Common  Coun- 
cil of  the  City  of  Newark"  and  John  H.  Stephens. 

The  bill  is  sworn  to  by  Richason  Buckbee. 

A  writing  is  annexed  to  the  bill  stating  that  Van  Buren  Ry- 
erson,  one  of  the  relators,  has  given  bond,  with  satisfactory  se- 
tority,  for  the  payment  of  costs  to  the  obligees  therein  named 
and  defendants  in  the  bill,  if  any  &c.,  and  had  delivered  the 
bond  to  the  Attorney  General,  and  that  he  consents  that  the  bill 
may  be  filed  at  the  costs  of  the  said  relators.  Signed  by  R.  P« 
Thompson,  Attorney  General. 

A  copy  of  the  deed  from  the  proprietors  is  annexed  to  the 
bill. 

The  defendants  put  in  a  joint  and  several  plea ;  that  by  the 
fundamental  constitutions  for  the  Province  of  East  New  Jersey^ 
and  which  the  defendants  aver  remained  in  full  force  as  the  law 
of  the  land,  established,  granted  and  declared  by  the  four  and 
twenty  proprietors  of  New  Jersey,  in  1688,  it  was,  among  other 
things,  granted  and  declared,  that  14  years  quiet  possession 
should  give  an  unquestionable  right  to  any  lands,  except  in  case 
of  infants,  lunatics  or  married  women,  or  persons  beyond  sea  or 
in  prison ;  and  they  say  that  the  complainant  was  not,  nor  were 
any  of  the  persons  in  whose  behalf  the  bill  is  filed,  or  under 
whom  they  claim,  infants,  lunatics,  married  women,  or  persons 
beyond  sea  or  in  prison,  during  more  than  14  years,  to  wit, 
from  1667  to  1695,  that  the  land  and  premises  in  the  informa- 
tion and  bill  set  forth  were  held,  as  the  defendants  aver,  in  quiet 
possession  by  the  first  settlers  of  the  tract  of  land  now  embra- 
ced within  the  bounds  of  the  city  of  Newark  and  of  the  land 
and  premises  in  said  information  and  bill  described,  being  part 
of  the  same ;  and  they  aver,  that  the  said  old  settlers,  as  ten- 
ants in  common,  did  have  quiet  possession  of  the  said  premises 
14  years,  from  1667  to  1695 :  that  the  said  premises  were  in 
1667,  and  from  that  time  until  1713,  in  the  actual  quiet  posses- 
sion of  the  first  settlers  of  Newark,  as  tenants  in  common,  un- 
til the  said  first  settlers  and  their  descendants  were,  by  letters 

atent  granted  by  Queen  Anne,  dated  April  27, 1713,  incorporai- 
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ted  by  the  name  of  "The  Trustees  of  the  Freeholders  and  In- 
habitants of  the  Township  of  Newark ;''  and  the  said  "The 
Trustees  &c."  were  and  continued  in  actual  quiet  possession  of 
said  land  and  premises  from  1713  until  1798,  when  the  said 
"The  Trustees  &c,''  were,  by  act  of  the  Legislature  of  New 
Jersey,  passed  February  21, 1798,  incorporated  by  the  name  of 
**The  Inhabitants  of  the  Township  of  Newark  in  the  County  of 
Essex ;"  and  the  said  "The  Inhabitants  &c."  from  February 
21, 1798,  were  in  actual  possession  of  the  said  premises  until 
February  29, 1886,  when,  by  an  act  of  the  Legislature  of  New 
Jersey,  the  said  "The  Inhabitants  of  the  Township  of  Newark'* 
were  incorporated  by  the  name  of  "The  Mayor  and  Common 
Council  of  the  City  of  Newark ;"  and  the  said  "The  Mayor 
&c."  were,  on  the  29th  of  February,  1836,  and  ever  since  have 
been,  and  still  are,  in  the  possession  of  the  said  premises ;  and 
that  the  defendants  are  advised  that  this  suit,  and  every  claim 
and  demand  made  therein,  is  barred  by  the  said  article  in  the 
ftindamental  constitutions  of  New  Jersey ;  and  thereupon  they 
plead  the  said  article  in  bar  y  and  pray  judgment  whellier  they 
should  be  compelled  to  make  any  further  answer  to  the  bill. 
The  plea  was  set  down  for  argument. 

No  counsel  appeared  in  support  of  the  plea. 

W.  Hoisted  moved  to  overrule  the  plea. 

He  said,  that  if  there  was  any  thing  in  the  provision  in  the 
fundamental  constitutions  for  the  Province  of  New  Jersey  in  re- 
ference to  fourteen  years  quiet  possession,  it  did  not  apply  to 
this  case ;  for  the  corporation  of  Newark  subsequently  accepted 
the  trust,  and  continued  to  hold  under  it.  But  there  is  nothing 
in  that  provision  which  can  effect  the  case.  No  title  could  be 
acquired  against  the  proprietors  by  fourteen  years  quiet  posses- 
sion. The  plea  does  not  allege  confirmation  by  the  proprietors. 
The  proprietors  put  down  all  other  titles ;  and  no  other  than  the 
proprietors'  title  was  ever  recognized  in  this  State. 

The  plea  is,  that  the  first  isettlers  held  the  land  in  questi<m 
from  1667  to  1695.  Now,  the  grant  from  the  proprietors,  in 
trust  for  a  burying  place,  was  in  1696,  shewing  that  the  propri- 


1847*]    ATTOR.  GEN.  ex  reL  ryerbon  v.  cor.  mew  ark.       209" 

eton  did  not  recognize  any  other  title.  The  proprietors  trace 
title  to  the  first  founders,  under  the  grant  from  the  Duke  of  York. 
This  is  the  title  under  which  all  lands  are  held  in  New  Jersey ; 
no  other  title  is  recognized  in  this  State. 

The  plea  does  not  state  under  whom  possession  was  held.  It 
may  mean  under  the  Indian  title.  But  our  Legislature,  in  1708, 
declared  all  Indian  titles  void.     1  Allison,  1. 

The  plea  does  not  answer  the  bill.  True,  the  Mayor  and 
Conmion  Council  are  in  possession ;  but  the  plea  does  not  deny 
that  they  are  in  possession  as  trustees  :  that  is  the  charge  in  the 
bill.     A  trustee  may  always  say  he  is  in  possession. 

Again,  our  Legislature,  by  an  act  passed  February  15, 1804, 
enacted  that  the  trust  estate  vested  in  the  said  four  trustees,  by 
the  said  conveyance  from  the  proprietors  of  December  10, 1696} 
should  be  vested  in  ^'The  Inhabitants  of  the  Township  of  New- 
ark in  the  County  of  Essex ;"  and  this  act  provides,  that  the 
estate  thereby >4t.ted  in  ^^The  Inhabitants  of  the  Township  of 
Newark,"  as  aforesaid,  should  be  appropriated  and  forever  re- 
main to  and  for  the  uses  in  the  original  patent  aforesaid  express* 
ed,  and  for  no  other  use  or  uses  whatsoever.  This  act  was  pass- 
ed on  the  application  of  ^^The  Inhabitants  of  the  Township  of 
Newark  in  the  County  of  Essex,"  and  was  accepted  by  them. 
They  are  estopped. 

The  plea  should  have  been  accompanied  by  an  answer ;  and 
the  answer  should  have  denied  the  charge  of  the  acceptance  of 
the  trust  under  the  act  of  the  Legislature.  Story's  Eq.  PI.  sec. 
674. 

The  plea  simply  says  they  had  possession,  without  denying 
the  trust. 

The  Chakcellor.     The  plea  will  be  overruled,  and  the  de- 
fendants be  ordered  to  answer. 
Order  accordingly. 
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Samuel  Jones  ▼.  Ebenezer  K.  Sherwood. 

A  tenant  nnder  a  written  leate  for  a  year,  aAer  the  expiration  of  the  year,  filed  a  bill 
praying  the  ipecific  performance  of  an  alleged  parol  agreement  by  the  landlord  for  a 
leate  for  a  second  year,  and  an  injunction  restraining  proceeding*  at  law,  institntiad 
by  the  landlord,  to  turn  him  out  oi  posieMioo.  The  bill  itaied  that  the  complainant 
could  make  no  proof,  at  law,  of  the  parol  agreement,  and  prayed  a  discovery  of  it 

The  answer  denied  the  alleged  parol  agreement. 

The  Injunction  was  dissolved,  and  ilie  pill  dismissed. 

If  the  answer  to  a  bill  for  discovery  and  for  injunction  against  proceedings  at  law  de- 
nies the  matters  of  which  discovery  is  sought,  and  there  is  no  other  ground  of  equity 
Jurisdiction  in  the  case,  the  injunction  will  be  dissolved,  and  the  bill  dismissed. 

The  bill  states  that,  on  March  20,  1846,  the  complainant  en- 
tered into  an  agreement  in  writing,  with  the^  defendant,  to  lease 
from  the  defendant  certain  premises  containing^a  grist  mill,  saw 
mill  and  two  dwelling  houses,  for  the  term  of  one  year,  from 
April  1,  1846. 

That,  on  or  about  March  25,  1846,  he  called  on  the  defend- 
ant and  requested  him  to  extend  the  term  to  three  years,  when 
the  defendant  replied  that  the  complainant  might  haye  the  prem- 
ises for  the  term  of  three  years  from  the  said  1st  of  April,  1846, 
on  the  terms  mentioned  in  the  said  lease.  That  the  complain- 
ant then  lequested  that  an  agreement  in  writing  should  be  enter- 
ed into  to  that  effect,  or  that  the  said  lease  might  be  altered  so 
as  to  read  for  three  years ;  when  the  defendant  replied  that  the 
complainant  should  have  the  premises  for  three  years,  and  that 
it  made  no  difference  whether  it  was  in  writing  or  not.  That,  to 
the  complainant's  knowledge  or  recollection,  no  person  was  pres- 
ent at  the  said  conversation. 

That,  in  pursuance  of  said  indenture  and  of  said  verbal  agree- 
ment, the  complainant,  on  or  about  April  1,  1846,  entered  upon 
the  premises  and  opened  a  store  for  the  sale  of  merchandize,  and 
commenced  driving  the  mills,  with  the  understanding  and  expec- 
tation that  he  had  the  privilege,  by  virtue  of  the  said  verbal 
agreement,  of  holding  the  premises  for  three  years. 

That,  on  the  6th  January,  1847,  he  called  on  the  defendant 
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for  the  pnrpoee  of  having  the  said  further  agreement,  or  some 
odier  additional  agreement,  reduced  to  writing,  when  the  defend- 
ant, after  some  conyersation  on  the  subject,  agreed  to  rent  the 
premises  to  the  complainant  on  the  same  terms  mentioned  in  the 
indenture  of  lease,  for  one  year,  to  commence  on  the  Ist  of  April, 
1847*  That  the  complainant  then  requested  that  the  term 
might  be  for  two  years  instead  of  one,  according  to  the  under- 
standing and  agreement  made  subsequent  to  the  execution  of  the 
indenture  of  lease,  when  the  defendant  said  he  was  desirous  of 
selling  the  premises,  and  that,  if  he  should  receive  a  satisfactory 
offer,  he  would  like  to  have  the  privilege  of  doing  so ;  and  thaty 
for  this  reason,  he  was  unwilling  to  lease  them  for  two  years ; 
and  at  the  same  time  the  defendant  urged  the  complainant  to 
purchase  the  premises.  It  was,  however,  finally  agreed  and  ar- 
ranged between  them,  that  the  complainant  should  have  the  pre- 
mices  for  one  year  from  the  1st  of  April,  1847,  on  the  terms 
mentioned  in  the  indenture  of  lease,  without  reservation,  and  al- 
so for  the  year  succeeding,  to  commence  on  the  1st  of  April^ 
1848,  if  the  defendant  did  not  before  that  time  sell  or  get  an  op- 
portunity to  sell  the  premises ;  and  it  was  then  also  further 
agreed,  that  if  the  defendant,  before  that  time,  should  receive  an 
offer  for  the  premises  which  he  was  willing  to  accept,  the  defend- 
ant was  to  give  the  complainant  the  refusal  of  the  premises  at 
the  same  price.  That,  at  the  time  of  the  said  last  mentioned 
conversation  and  agreement,  the  defendant  said  that  he  would 
come  up  to  the  residence  of  the  complainant,  on  or  about  the 
said  1st  of  April,  1847,  if  the  weather  and  travelling  were 
good  and  execute  the  said  new  lease.  That  the  complainant  does 
not  recollect  or  know  that  any  person,  except  it  be  the  wife  of 
the  defendant,  was  present  or  heard  the  conversation  and  agree- 
ment above  set  forth,  on  the  6th  of  January,  or  that  he  can 
prove  the  same. 

That  on  or  about  Mareh  12,  1847,  the  complainant  was  in- 
formed by  one  Holden,  that  he,  Holdeu,  had  made  a  conditional 
agreement  with  the  defendant  for  the  purchase  of  the  premises, 
and  was  to  take  possession  of  the  same  on  the  1st  of  April,  1847, 
and  requested  the  complainant  to  give  up  the  possession  at  that 
time. 
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That  the  complainant,  acting  on  the  faith  of  the  said  Terbal 
agreement,  made  on  said  5th  of  January,  1847,  made  his  ar- 
rangements to  occupy  the  premises  and  drive  the  mills  and  con- 
tinue the  store  another  year ;  and  during  the  months  of  January 
and  February  1847,  increased  his  stock  of  goods  and  merchan- 
dize, by  adding  thereto  goods  of  the  value  of  $700 ;  and  also 
bought  about  2000  bushels  of  grain,  of  the  value  of  $1500,  a 
part  of  which  grain  was,  by  contract,  not  to  be  delivered  till 
about  the  1st  of  May,  1847,  for  the  purpose  of  grinding  the 
same  in  said  grist  mill  during  the  summer  of  1847  •  That  he 
has  repeatedly  applied  to  the  defendant  to  comply  with  his  said 
verbal  agreement  made  January  6,  1847,  and  execute  a  lease 
pursuant  thereto. 

That  the  defendant,  on  or  about  the  1st  of  April,  1847,  sent 
a  notice  to  the  complainant,  requiring  him  to  give  up  possession 
of  the  premises,  and  informing  the  complainant  that  his  term 
had  ended ;  and  on  or  about  the  10th  of  April,  1847.  procured 
a  summons  to  be  issued  by  Robert  T.  Wilson  Esq.,  a  justice  rf 
the  peace,  against  the  complainant,  under  the  act  entitled,  ^^A 
supplement  to  an  act  concerning  landlords  and  tenants,"  passed 
March  4, 1847,  for  that,  as  in  said  summons  is  alleged,  the  com- 
pLunant  holds  over,  and  continues  in  possession  of  said  premises 
after  the  expiration  of  his  term,  and  after  demand  and  notice  in 
writing  given  for  the  delivery  of  the  possession  thereof  to  the 
defendant ;  which  summons  was  returnable  April  22,  1847,  and 
summoned  the  defendant  forthwith  to  remove  from  t&e  said  prem- 
ises, or  show  cause,  on  the  return  day,  why  the  possession  should 
not  be  delivered  to  the  defendant,  and  was  served  on  the  defend- 
ant, and  returned ;  and  that,  on  tne  return  day,  the  proceedings 
thereon  were  adjourned  to  May  6, 1847 ;  and  that  the  defendant 
threatens  and  intends,  in  violation  of  his  said  agreement,  to  pro- 
ceed, under  the  said  act  and  summons,  to  turn  the  complainant 
out  of  possession. 

That  the  defendant  pretends,  that  some  time  in  March,  1847, 
he  received  an  offer  from  said  Holden  for  the  purchase  of  said 
premises,  for  $4,000 ;  and  that  he  informed  the  complainant  of 
this,  and  offered  the  premises  to  him  for  that  sum ;  and  that  the 
complainant  had  refused  to  purchase,  and  that  thereby  all  verbal 
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agreements  were  abrogated ;  whereas  the  complainant  charges, 
diat  the  defendant  never  informed  him  that  he  had  been  offered 
|4,000  for  the  premises  and  that  he  would  sell  them  to  the  com- 
plainant for  that  sum,  or  that  he,  the  defendant,  had  had  any 
offer  that  he  was  willing  to  accept. 

That  on  or  about  the  19th  of  March,  1847,  the  complainant, 
with  one  Samuel  Willet,  called  on  the  defendant,  and  the  com- 
plainant then  offered  to  give  the  defendant  $4,000  for  the  premi- 
ses, which  sum,  as  it  was  admitted  at  that  time  hj  the  defend- 
ant, he  had  been  offered  and  was  willing  to  accept ;  when  the  de- 
fendant said  to  the  complainant  he  would  come  up  the  next  week 
on  Thursday  and  give  the  complainant  an  answer ;  which  he,  af- 
tmrards,  declined  to  do. 

The  bill  prays,  that  the  said  verbal  agreement  may  be  specifi- 
cally performed^  and  the  defendant  be  decreed  to  execute  to  the 
complainant  a  lease  of  said  premises  for  one  year  from  April  1, 
1847,  according  to  the  terms  of  the  said  verbal  agreement;  the 
complainant  offering  to  execute  a  counterpart  thereof,  and  in  all 
other  respects  to  perform  his  part  of  the  said  verbal  agreement ; 
and  prays  an  injunction  against  the  said  proceedings  at  law. 

The  injunction  prayed  was  allowed  on  the  2d  of  June,  1847, 
the  defendant  put  in  his  answer. 

He  admits  the  indenture  of  lease  set  forth  in  the  bill.  He 
says  he  has  no  knowledge  or  information,  other  than  that  receiv- 
ed from  the  bill,  that  the  complainant,  after  the  execution  of  the 
lease  and  b'efore  he  took  possession  of  the  premises,  was  dissat- 
isfied with  the  terms  and  conditions  of  the  lease,  or  that  he  wish- 
ed to  extend  the  time  thereof. 

He  denies  that  the  complainant,  on  or  about  March  25,  1846, 
or  at  any  other  time  between  the  day  of  the«  execution  of  the 
said  lease  and  the  day  when  the  complainant  took  possession  of 
the  premises,  called  on  him  and  requested  him  to  extend  the  said 
term  to  three  years,  or  words  to  that  effect,  and  that  ho  then 
replied  to  the  complainant  by  saying  that  he,  the  complainant, 
might  have  the  said  premises,  for  and  upon  the  same  rent  and 
terms  as  mentioned  in  the  said  indenture,  for  the  period  of  three 
years,  commencing  on  the  1st  of  April  then  next,  and  that  the 
complainant  then  requested  that  the  defendant  and  the  oompbuor 
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ant  should  enter  into  an  agreement  in  writing  to  that  effect,  or 
th&t  the  said  indenture  might  be  altered  so  as  to  read  for  the 
term  of  three  years,  instead  of  one  year,  when  this  defendant 
replied  by  saying,  that  the  complainant  should  have  the  premi- 
ses for  the  term  of  three  years,  and  it  made  no  difference  wheth- 
er it  was  in  writing  or  not,  or  words  to  that  effect,  as  is  untruly 
stated  in  the  bill.  But,  on  the  contrary,  he  says,  that  after  the 
execution  of  the  lease,  and  before  the  complainant  took  posses- 
sion, he  held  no  conversation  with  the  complainant  relatiye  to  ex- 
tending the  time  of  the  said  lease  for  the  period  of  three  years, 
or  for  any  other  period,  or  relative  to  altering  or  changing  the 
terms  and  conditions  of  the  said  lease  in  any  way  or  manner 
whatever ;  nor  did  this  defendant,  during  that  time  nor  since, 
make  any  agreement,  verbal  or  otherwise,  with  the  complainant, 
to  extend  the  term  of  the  said  lease  for  three  years  or  for  any 
other  period. 

He  denies  that  he  entered  under  the  said  verbal  agreement  as 
set  forth  in  his  bill,  or  under  any  other  verbal  agreement  whatev- 
er ;  and  he  avers  and  charges  that,  on  the  said  first  of  April,  he 
delivered  the  possession  of  the  premises  to  the  complainant,  and 
the  complainant  entered  thereon,  under  and  by  virtue  of  the  said 
indenture  of  lease,  and  for  the  term  of  one  year  only ;  and  that 
there  was  no  understanding  or  agreement  between  the  said  par- 
ties relative  to  extending  the  term  for  which  the  complainant 
should  hold  the  premises  beyond  the  time  mentioned  in  said 
lease ;  and  that  the  said  indenture  of  lease  was,  on  the  day  the 
complainant  took  possession,  in  full  force  and  effect,  not  having 
been  altered,  modified  or  extended  by  any  subsequent  agreement 
or  tmderstanding  between  the  parties  thereto. 

He  says,  that!  at  the  time  of  the  execution  of  the  said  lease, 
and  from  that  time  forward,  he  was  anxious  to  sell  the  premises ; 
and  that  it  was  known  to  the  complainant  and  the  neighborhood 
that  the  property  was  in  the  market  for  sale ;  and  he  avers,  that 
if  the  complainant  had  applied  to  him  to  extend  the  time  of  said 
lease,  he  would  have  refused  to  do  so,  on  the  ground  that  it  would 
interfere  with  the  sale,  by  putting  it  out  of  his  power  to  deliver 
possession  at  the  expiration  of  the  year. 

He  admits,  that  on  the  6th  of  January,  1847,  the  complain- 
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ant  called  at  his  honse,  and  held  a  conversation  with  him  respec- 
ting the  renting  or  purchasing  the  property ;  but  which  conver- 
sation is  nntrulj  stated  in  the  bill.  He  says  the  complainant 
then  called  on  him,  and  said  he  had  called  for  the  purpose  of 
renting  the  mill  for  another  year ;  that  he  replied,  that  he  wish- 
ed to  sell  the  property,  and  had  some  expectations  of  doing  so 
before  the  1st  of  April,  ^nd  would  therefore  decline  renting  the 
property  at  that  time ;  and  advised  the  complainant  if  he  want- 
ed the  property,  he  had  better  buy  it ;  that  the  complainant  re- 
plied that  he  would  rather  purchase  than  rent,  and  inquired  what 
he  asked  for  the  property,  and  he  told  him  $5,000.  The  com- 
plainant said  he  thought  it  rather  too  much ;  but  said  that  if  de- 
fendant got  an  offer  which  he  was  willing  to  take,  be  wished  the 
defendant  to  inform  him  and  give  him  the  refusal,  at  the  price 
offered ;  which  the  defendant  said  he  would  do.  That,  as  the 
complainant  was  about  leaving,  he  again  repeated  that  he  would 
either  purchase  the  property  or  rent  it ;  and  that  he,  the  defend- 
ant, again  replied,  that  his  object  was  to  sell,  if  he  could,  and 
that  he  would  see  him  again  on  the  subject,  or  words  to  that  ef- 
fect. He  avers  that  this  is  the  true  conversation,  in  words  or  ef- 
fect, which  then  and  there  took  place  between  them,  respecting 
the  renting  or  selling  the  said  property. 

He  denies  that  the  complainant,  when  he  called,  as  aforesaid, 
and  had  said  conversation  with  the  defendant,  stated  or  intima- 
ted to  the  defendant  that  he  had  called  for  the  purpose  of  having 
the  said  further  agreement,  or  some  other  additional  agreement, 
reduced  to  writing,  for  the  better  security  and  safety  of  the  com- 
plainant, or  words  to  that  effect.  He  also  denies  that  he,  then 
and  there,  or  at  any  other  time  before  or  since,  agreed  and  con- 
sented to  rent  the  premises  to  the  complainant  upon  the  same 
terms  and  conditions  as  mentioned  in  the  then  subsisting  lease^ 
for  and  during  the  term  of  one  year,  to  commence  on  the  1st  of 
April,  then  next,  or  upon  any  other  terms  and  conditions,  or  for 
any  other  term ;  but,  on  the  contrary,  he  then  and  there  declined 
to  make  any  agreement  with  the  complainant  relative  to  the  rent- 
ing the  said  property,  as  hereinabove  stated. 

He  also  denies,  that  the  complainant  then  and  there  requested 
that  Uie  said  term  might  be  extended  for  two  years^  instead  of 
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one,  according  to  an  understanding  and  agreement  made  subse- 
quent to  the  execution  of  said  indenture  of  lease ;  on  the  con- 
trary, he  says,  the  complainant  did  not  on  that  occasion  mention 
or  refer  to  any  understanding  or  agreement  made  subsequent  to 
the  execution  of  the  'said  lease ;  nor  did  he  claim  or  pretend  to 
have  any  right  to  hold  the  premises  beyond  the  term  specified  in 
said  indenture  or  lease. 

He  also  denies,  that  it  was  then  and  there,  or  at  any  other 
time  or  place,  finally  agreed  and  arranged  between  them,  that 
the  complainant  should  have  the  premises,  upon  the  terms  and 
for  the  consideration  and  rent  mentioned  in  the  then  subsisting 
lease,  for  and  during  the  term  of  one  year,  from  the  1st  of  April 
then  next,  without  reservation,  and  also  for  the  year  succeeding 
that,  to  commence  on  the  1st  of  April,  1848,  provided  he,  the 
defendant,  did  not  before  that  time  sell  or  get  an  opportunity  to 
sell  the  premises ;  but,  on  the  contrary,  he  says,  that  no  agree- 
ment whatever  was  then  and  there  made  between  them,  relative 
to  the  renting  or  leasing  the  property  for  any  time,  or  upon  any 
conditions  whatever;  neither  was  there  any  agreement  or  ar- 
rangement whatever  between  them  relative  to  the  sale  of  the 
property,  except  the  voluntary  promise  of  the  defendant,  in  case 
he  had  an  oficr  for  the  property,  to  give  the  complainant  the  re- 
fusal, as  before  stated. 

He  denies  that  he  did  then  and  there,  or  at  any  other  time,  de- 
clare that  he  would  come  up  to  the  residence  of  the  complainant, 
on  or  about  the  1st  of  April,  1847,  if  the  weather  and  travelling 
was  good,  and  sign  and  execute  a  new  lease,  or  make  any  other 
declaration  of  the  like  kind  or  nature. 

He  says,  that  on  or  about  March  11, 1847,  one  Jos.  A.  Hol- 
den,  who  lived  25  miles  from  the  mill  property,  called  on  him 
and  said  he  was  in  search  of  mill  property,  and  having  under- 
stood that  the  defendant's  property  was  for  sale,  he  had  been  to 
look  at  it,  and  wished  to  know  what  he  asked  for  it.  Tliis  de- 
fendant told  him  it  was  for  sale  and  asked  him  $5,000  for  it. 
Said  Holden  offered  $4,000 ;  and  he  finally  agreed  to  sell  it  to 
Holden  for  that  sum ;  and  he  and  Ilolden  then  agreed  on  the 
terms  and  conditions  of  the  sale.  That  Holden  then  proposed 
that  articles  should  then  be  drawn  and  signedi  when  he,  recol- 
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lectiiig  that  he  had  given  his  word  to  the  complainant  to  give  him 
the  refusal,  stated  the  fact  to  Holden,  and  requested  a  postpone- 
ment until  he  could  give  the  complainant  the  refusal ;  that  to 
this  Holden  assented,  and  it  was  then  and  there  agreed  between 
this  defendant  and  Holden,  that  he  the  defendant  would  the  next 
day,  March  12,  1847,  send  his  two  sons,  William  and  Augustus, 
(defendant  being  prevented  from  going  by  lameness,)  with  full 
power  and  instructions  to  inform  the  complainant  of  the  price 
which  had  been  offered  for  the  property,  as  aforesaid,  and  that 
the  complainant  could  have  the  property  for  the  said  sum  of 
$4,000 ;  and  if  the  complainant  refused  or  declined  the  pur- 
chase, then  the  said  Augustus,  as  the  attorney  in  fact  of  this 
defendant,  would  enter  into  articles  with  Holden  to  convey  the 
property  to  him,  for  the  sum  and  on  the  terms  and  conditions 
which  had  been  verbally  agreed  upon  and  settled  between  this 
defendant  and  Holden,  as  aforesaid  ;  and  Holden  agreed  to  meet 
the  said  sons  of  the  defendant  at  German  Valley,  where  the 
property  is  situated,  on  the  said  12th  of  March,  for  the  purpose 
aforesaid. 

He  says,  that  though  not  bound  to  give  the  complainant  the 
refusal,  the  promise  to  do  so  being  verbal  and  without  considera- 
tion, yet,  being  willing  to  keep  his  word,  he  did,  on  the  said  12th 
of  March,  send  his  son  to  German  Valley,  with  full  authority 
and  instructions  as  aforesaid,  and  for  the  purposes  aforesaid ; 
and  that  his  son  William  did,  on  that  day,  call  on  the  complain- 
ant, on  the  property,  and  told  him  he  had  been  sent  by  his  fath- 
er to  inform  him  that  this  defendant  had  an  offer  for  the  proper- 
ty, that  Mr.  Holden  had  agreed  to  give  $4,000  for  it,  and  that 
the  complainant  could  have  it  for  that  price,  if  he  wished  it,  and 
if  not,  they  would  sell  it  to  Holden ;  to  which  the  compIainant| 
at  first,  replied,  that  he  would  give  as  much  as  any  man  who  in- 
tended to  pay  for  the  property ;  and  then  said,  that  if  Holden 
had  offered  that  sum,  he,  the  complainant  would  not  make  any 
offer. 

That  on  the  defendant's  declining  to  purchase,  afterwards,  on 

the  said  12th  of  March,  his  said  son,  as  the  Attorney  in  fact  of 

this  defendant,  entered  into  certain  articles  of  agreement  with 

said  Holdeoi  under  their  respective  hands  and  seals,  whereby 

28 


218  JONES  V.   SHERWOOD.  f  JUKE, 

this  defendant,  for  $4,000,  to  be  paid  in  three  equal  payments, 
the  first  to  be  made  on  the  let  of  April,  then  next,  and  the  oth- 
ers in  one  and  two  years  thereafter,  agreed  to  convey  the  prop- 
erty, by  warrantee  deed,  to  Holden,  on  or  before  the  first  of  April, 
then  next ;  with  a  covenant  that  Holden  should  and  might  take 
possession  on  the  said  1st  of  April ;  and  the  parties  to  the  said 
agreement  bound  themselves  for  its  performance  in  the  penalty 
of  $500. 

That  on  the  said  1st  of  April,  Holden  tendered  himself  ready 
&c. 

He  denies  that  the  complainant  did  at  any  time,  by  himself  or 
his  agents,  apply  to  him  to  comply  with  the  said  pretended  ver- 
bal agreement,  and  to  execute  to  him  a  lease  pursuant  to  the 
said  verbal  agreement,  alleged  by  the  complainant  to  have  been 
made  on  the  6th  of  January,  as  is  untruly  stated  in  the  bill ; 
and  he  avers  and  charges,  that  from  the  said  6th  of  January  un- 
til the  defendant  agreed  to  sell  to  Holden,  the  complainant  did 
not  claim,  set  up  or  pretend,  to  the  knowledge  or  belief  of  the 
defendant,  that  there  was  any  such  agreement  or  agreements  as 
he  has  set  forth  in  his  bill ;  neither  has  the  complainant,  since 
he  was  informed  of  the  agreement  to  sell  to  Holden,  requested 
him  to  comply  with  any  such  verbal  agreement,  or  pffer  to  com- 
ply with  it  on  his  part ;  but,  on  the  contrary,  in  all  their  commu- 
nications since  that  time,  the  complainant  has  urged  and  request- 
ed him  to  annul  his  said  agreement  with  Holden,  and  to  sell  the 
property  to  him,  the  complainant. 

On  this  answer,  a  motion  was  made  to  dissolve  the  injunction. 

J,  W.  Miller  for  the  motion.  He  cited  2  Green's  Ch.  429 ; 
8  lb.  484,  446  ;  1  John  Ch.  211 ;  1  Hoist.  Dig.  586  ;  Coop- 
er^s  Eq.  PL  815,  816 ;  3  Bro.  Ch.  205 ;  1  Saxton  428,  476, 
488. 

J.  S.  Hager  contra.  Ho  cited  Story^s  Eq.  PL  sec.  35,  862, 
8,  4;  8  Greenes  CA.  558. 

The  Chancellor.  The  complainant,  by  the  bill,  alleges  m 
parol  agreement  for  a  lease  for  a  second  year ;  and  states,  diat 
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he  cannot  defend  himself  against  the  defendant's  proceedings  at 
law  to  torn  him  out  of  possession,  because  he  has  no  proof  of 
the  parol  agreement.  He,  therefore,  bj  bill  in  this  court,  calls 
upon  the  defendant  to  discover  the  parol  agreement ;  and  prays^ 
that  the  defendant  maj  be  decreed  to  perform  the  same,  by  exe- 
cuting a  lease  to  him  for  the  second  year ;  and  prays  an  injunc- 
tion, in  the  mean  time,  against  the  defendants  proceedings  at  law 
to  turn  him  out  of  possession. 

The  defendant,  by  his  answer,  denies  that  he  ever  made  the 
alleged  parol  agreement. 

If  ^e  complainant  had  proof  of  a  parol  lease  for  a  second 
year,  he  could  defend  at  law.  Having  none,  he  came  here,  by 
bill,  for  discovery,  and  fails  to  obtain  it.  It  is  manifest  that 
diis  court's  jurisdiction  of  the  case  is  at  an  end. 

The  injunction  will  be  dissolved,  and  the  bill  dismissed. 

Order  accordingly. 


AvB&EW  Garroch  v.  Alvah  Sherman  and  James  P.  Jud- 

SON. 

A  bond  and  a  mortgage  ahowing  on  iu  face  that  it  was  given  to  secure  the  payment  of 
the  bond  were  executed.  The  mortgage  came  into  the  poMenion  of  the  person  na- 
med therein  as  mortgagee,  he  liaving  given  no  consideration.  The  l)ond  was  never 
delivered.  The  person  named  as  mortgagee  assigned  the  mortgage  to  one  who  testi- 
fied that  he  advanced  no  money  on  the  fi^ith  of  it ;  and  he  assigned  it  to  the  complai- 
nant ;  who,  on  taking  the  assignment  of  tiie  mortgage,  gave  a  writing  under  bis  hand 
and  seal,  that,  in  consideration  of  the  assignment,  he  agreed  to  pay  certain  notes 
drawn  and  endorsed  by  the  person  named  as  mortgagee,  and  to  cancel  certain  claAna 
then  in  his  hands  against  the  person  named  as  mortgagee. 

Under  the  pleadings  and  proofs,  the  bill  to  foreclose  the  mortgage  was  dismissod. 

A  mortgage  porporting  to  secure  a  bond  is  not  good  without  the  bond,  tmlMS  it  be  made 
to  appear  that  the  person  named  as  mortgagee  is  entitled  to  the  posse^on  of  the  bond 
And  a  penon  coming  into  possession  of  the  mortgage  by  assignniflnt  from  him  wh*  ia 
■MMd  ai  mongagee,  stands  in  no  better  position. 
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The  bill  states,  that  Alvah  Sherman  was  indebted  to  Isaac 
Watkius  in  $1,500,  and,  to  secure  the  same,  made  out  and  sign- 
ed his  bond  to  Watkins  for  that  sum ;  but  never  deliyered  the 
bond,  under  the  pretence  that  it  was  unnecessary,  as  the  mort- 
gage (aften^ards  mentioned  in  the  bill)  would  be  sufficient  with- 
out^the  bond,  and  that  if  the  bond  should  be  wanted  he  would 
'deliver  it. 

The  bill  then  states  that  Sherman,  to  secure  the  said  $1,500, 
executed  and  delivered  to  Watkins  a  mortgage  (setting  out  the 
mortgage.) 

It  then  states  an  assignment  of  the  mortgage  by  Watkins  to 
one  Eadie,  and  an  assignment  thereof  by  Eadie  to  Andrew  Gar- 
roch,  the  complainant. 

It  then  states,  that  the  records  of  deeds  show  the  title  to  the 
mortgaged  premises  to  be  in  James  P.  Judson ;  and  charges  that, 
before  the  making  of  the  mortgage,  Judson  had  conveyed  the 
premises  to  Sherman,  and  that,  after  the  making  of  the  mort- 
gage, Sherman  had  re-conveyed  to  Judson.  Sherman  and  Jud- 
son are  made  defendants. 

The  bill  prays,  that  Sherman  may  be  decreed  to  deliver  to  the 
complainant  the  bond  secured  by  the  mortgage ;  and  prays  fore- 
closure, and  a  sale  of  the  mortgaged  premises. 

Sherman,  in  his  answer,  denies  that  he  was  indebted  to  Wat- 
kins ;  and  says,  that  the  said  writings  were  executed  by  him  for 
the  purpose  of  obtaining  a  loan  for  his  own  use  ;  and  that,  on 
the  assurance  of  Watkins  that  he  could  obtain  the  loan  for  him, 
.he  handed  to  Watkins  the  writing  purporting  to  be  a  mortgage, 
for  the  sole  purpose  of  enabling  Watkins  to  show  the  nature  and 
value  of  the  security  that  would  be  given  for  the  loan ;  and  that 
no  loan  was  ever  effected. 

Sherman  also  denies,  and  so  does  Judson,  in  his  answer,  the 
conveyance  and  re-conveyance  between  them  charged  in  the  bill. 

The  testimony,  so  far  as  it  is  important  in  reference  to  the 
points  decided,  is  as  follows : 

Samuel  H.  Gardner ,  sworn  for  the  complainant.  I  am  a 
subscribing  witness  to  the  mortgage ;  I  saw  Sherman  and  his 
wife  execute  it.  I  was  then  a  commissioner  for  taking  the  proof 
and  acknowledgment  of  deeds.    I  think  I  saw  a  bond  aooompa- 
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nying  the  mortgage,  which  was  acknowledged  before  me  at  the 
same  time  the  mortgage  was.  I  think  I  was  the  subscribing 
witness  to  it  at  the  same  time  I  subscribed  the  mortgage  as  a 
witness.  It  was  my  understanding  that  the  bond  was  the  bond 
secured  bj  the  mortgage.  The  bond  and  mortgage  were  ac- 
knowledged at  Sherman's  house,  and  I  left  them  with  him. 

(The  bond,  or  paper  purporting  to  be  a  bond,  being  produced, 
it  appears  there  is  no  subscribing  witness  to  it.) 

Caleb  B.  Headleyy  for  complainant.  There  has  been  a  con- 
▼ersation  between  Sherman  and  me,  about  his  borrowing  some 
monej  of  me.  I  cannot  say  there  has  directly.  There  has  been 
a  considerable  conversation  between  Watkins,  Sherman  and  me^ 
about  borrowing  money.  The  first  sum  named  was  j^3,500.  I 
think  $1,500  was  also  named.  I  don't  think  I  can  tell  with  any 
certainty  when  it  was  ;  my.  impression  is  it  was  in  the  springy  or 
fore  part  of  summer,  of  1844.'  A  mortgage  was  proposed  to  be 
given  to  me  as  security  for  the  money,  by  Mr.  Watkins,  on  Sher- 
man's property.  Named  two  pieces  of  property  for  the  pur- 
pose. I  preferred  the  mortgage  on  24  acres  of  land.  There 
wa«  some  diflSculty,  I  don't  know  what ;  and  they  proposed  a 
mortgage  on  the  house  and  lot  described  in  the  mortgage 
in  controversy  in  this  suit.  I  should  say  Watkins  proposed 
it.  I  do  not  recollect  of  Sherman  and  Watkins  talking  to- 
gether with  me  at  any  one  particular  time.  Watkins  did  the 
most  of  the  business ;  I  had  some  conversation  with  Sher- 
man. I  do  not  know  that  he  ever  proposed  to  give  a  mortgage 
on  the  property  in  question.  I  think  it  likely  Sherman  and  I 
had  some  conversation  on  the  subject ;  but  I  cannot  remember 
anything  definitely  about  it.  I  was  notified  that  the  mortgage 
was  ready ;  and  I  requested  that  they  should  satisfy  a  friend  of 
mine  and  a  lawyer  he  should  choose,  that  the  mortgage  was  clear^ 
and  the  money  should  be  forthcoming ;  and  that  was  the  last  I 
heard  from  them.  The  money  was  not  coming  from  me,  but 
through  me.  I  would  not  like  to  say  positive  who  it  was  said 
the  mortgi^  was  ready,  whether  Sherman  or  Watkins.  I  am 
under  the  impression  that  both  of  them  said  so.  The  money  I 
said  would  be  forthcoming  was  $1,500.  During  this  negotiation^ 
my  impression  is  I  had  some  conversation  with  Sherman  on  the 
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subject,  but  I  am  not  certain.  I  don't  recollect  any  thing  was 
said  about  J.  P.  Judson  in  this  iCifair.  I  don't  recollect  that  I 
eyer  talked  with  him  about  this  property,  or  the  mortgage,  up  to 
yesterday.  In  this  negotiation  Sherman  was  said  to  be  the  ow- 
ner of  the  land.  I  so  understood  from  Sherman  or  Watkins  or 
both.  I  understood,  at  the  time,  that  Watkins  was  to  get  &e 
mortgage  of  Sherman  and  sign  it  over  to  my  friend.  How  it  was 
to  be  done,  I  did  not  understand.  I  don't  remember  any  thing 
positive  as  to  Sherman's  trying  to  persuade  me  to  take  that 
mortgage.  I  never  heard  that  there  was  any  thing  done  by  my 
friend  or  the  Attorney  to  satisfy  them  on  the  subject.  I  don't 
know  how  to  answer,  satisfactorily  to  myself,  whether  from  my 
conversation  with  Sherman  I  was  led  to  believe  the  mortgage 
was  a  good  one.  There  was  a  number  of  circumstances  all  tend- 
ing to  satisfy  me  that  the  mortgage  was  a  good  one  ;  but  whether 
I  got  it  from  one  or  the  other  I  cannot  say.  My  own  knowledge 
of  the  property  was  evidence  to  me  that  it  was  sufficient  if  it  was 
clear.  I  cannot  say  for  a  certainty  whether  Sherman,  in  his 
conversations  with  me,  ever  said  he  was  not  the  owner  of  the 
property.  This  mortgage,  as  I  understood,  was  to  be  made  by 
Sherman.  I  understood  it  that  this  loan  was  to  be  made  pro- 
vided they  satisfied  my  friend  and  his  lawyer. 

Cross-examined.  I  do  not  recollect  what  time  it  was  that  I 
was  given  to  understand  the  mortgage  was  ready  for  $1,500.  I 
should  not  think  that,  from  the  time  Watkins  first  applied  to  me 
for  the  money,  it  was  more  than  four,  five  or  six  weeks  before 
the  matter  was  at  an  end.  I  think  I  have  seen  both  Watkins 
and  Sherman  together,  talking  on  the  subject ;  but  what  was  said 
I  cannot  remember.  When  the  loan  of  $3,500  was  spoken  of, 
Watkins  was  to  give  a  mortgage  on  his  own  place.  He  was  to 
pay  off  a  mortgage  on  his  own  place  out  of  it,  and  give  a  mort- 
gage for  $3,500  clear.  I  do  not  know  that  Sherman  was  to  have 
any  share  in  that  loan.  I  never  heard  him  say  he  was.  With 
the  $3,500  to  be  lent  to  Watkins,  he  was  first  to  pay  off  the 
$1,700  mortgage  on  his  own  place ;  and  for  the  rest  he  said  he 
had  got  into  difficulty,  and  must  have  the  money.  Watkins,  be- 
fore the  last  year  was  in  embarrassed  circumstances,  as  he  said. 
I  do  not  know  what  his  pecuniary  situation  now  is. 
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In  chief.  Watkins  stated  to  me  that  he  had  endorsed  paper 
for  Sherman ;  that  the  paper  had  fallen  due,  and  it  was  necessa- 
ry, to  save  his  goods  and  chattels,  to  raise  the  money. 

This  is  the  plea  he  made  for  the  want  of  the  money.  I  un- 
derstood that  both  Watkins  and  Sherman  wanted  money  at  the 
time.  I  should  think  it  was  the  general  opinion  at  that  time 
that  Sherman  was  in  embarrassed  circumstances. 

John  Eadicy  for  complainant.  The  mortgage  was  assigned  to 
me  by  Watkins.  I  was  present  when  he  executed  the  assign- 
ment. Cass,  one  of  the  subscribing  witnesses  to  the  assignment^ 
was  serving  with  me.  Smith,  the  other  subscribing  witness,  was 
serving  with  Watkins.  They  were  laboring  men.  I  saw  them 
witness  it.  Smith  is  in  Gralveston,  Texas.  Cass,  I  believe,  is 
living  near  Camptown.  Watkins  made  the  application  to  me  to 
take  the  assignment  of  the  mortgage ;  to  discount  it.  I  refused. 
This  was  in  the  fore  end  of  May,  1844.  It  was  a  long  while  af- 
ter that  that  I  agreed  to  take  it.  It  was  in  January,  1845,  be- 
fore I  agreed  to  take  it.  It  was  not  offered  to  me  again  until 
then.  The  consideration  of  the  assignment  to  me  was,  Watkins 
was  indebted  to  me  much  more  that  the  face  of  the  mortgage, 
for  monies  advanced  to  him.  Watkins  lived  next  door  to  me, 
and  Sherman  also,  one  on  each  side  of  me.  I  had  a  conversa- 
tion  with  Sherman  about  this  mortgage,  about  a  week,  or  perhaps 
only  three  or  four  days  after  it  was  offered  to  me.  I  believe  he 
asked  me  why  I  had  not  taken  the  mortgage ;  that  it  was  a  good 
one,  and  that  I  never  had  better  paper  of  the  kind.  I  refused 
to  have  any  thing  to  do  with  it,  stating,  that  I  had  not  money  at 
the  time  convenient,  and  that  I  did  not  like  the  paper.  I  think 
he  observed  in  this  way,  that  Watkins  and  him  had  got  into  dif- 
ficulty on  account  of  some  notes  that  was  passing  betwixt  them  ; 
that  he,  Sherman,  wished  to  raise  money  in  order  to  pay  off  these 
notes  or  judgments ;  that  he  did  not  wish  Watkins's  property  to 
be  touched  on  his  account.  That  is  all  that  passed  betwixt  us, 
that  I  recollect,  in  1844.  I  think  in  the  course  of  the  conver- 
sation he  stated  that  they  had  got  into  difficulty  and  there  were 
notes  betwixt  them,  and  judgments  pending  against  them  both 
upon  them.  I  had  no  further  conversation  with  Sherman  on  the 
sabjeoty  that  I  recollect,  until  the  mortgage  was  ^signed  to  me. 


224  6ARROCH  V.  SHERMAN.  [jUNE^ 

When  I  took  the  assignment  of  the  mortgage,  I  considered  it  a 
valid  mortgage.  The  other  assignment  on  the  mortgage  is  sign- 
ed by  me.  I  made  the  assignment  to  Mr.  Garroch.  The  sub- 
scribing witness  is  the  same  man,  Smith,  who  witnessed  the  oth- 
er assignment,  and  is  now  in  Texas.  The  circumstances  of  this 
mortgage  being  assigned  to  me  are  these.  Watkins  got  indebt- 
ed to  me  pretty  heavy.  I  pressed  him  for  more  securities  than 
what  I  had,  to  make  me  safe.  He  said  he  had  done  all  to  se- 
cure me  that  he  could,  that  mortgage  of  Sherman's  excepted.  I 
observed  to  him  that  I  would  take  an  assignment  of  that.  The 
assignment  was  made,  in  the  form  and  at  the  time  it  appears  on 
its  face.  Between  the  time  Watkins  first  offered  me  this  mort- 
gage and  the  time  I  took  it,  I  advanced  to  Watkins,  at  one  time^ 
$2,100,  in  cash,  besides  $1,500  of  an  old  mortgage  that  was 
pressing  upon  him,  and  another  $1,000  for  which  I  took  a  mort- 
gage on  his  place,  making  in  all  $4,600.  This  is  all  I  advanced 
faim  betwixt  those  two  intervals.  The  $1,000  I  believe  was  used 
for  the  purpose  of  taking  up  executions  against  him.  (This  was 
objected  to  by  defendant's  counsel.) 

The  question  being  put,  ^^Did  you  understand,  at  the  time^ 
that  the  advancement  of  this  money  was  to  relieve  Watkins  from 
executions  that  were  against  him  on  Sherman's  account?"  the 
question  was  objected  to. 

The  Master  overruled  the  objection  and  the  witness  answered, 
I  was  informed  by  Watkins  and  Mr.  Frelinghuysen,  his  attor- 
ney, that  such  was  the  case.     (The  answer  was  objected  to.) 

The  circumstances  of  making  the  assignment  by  me  to  Ghu*- 
roch  were  these :  Mrs.  Watkins  called  on  me  and  wished  to  know 
if  I  would  not  assign  over  that  mortgage  of  $1,500,  in  behalf 
of  Enos  Baldwin,  William  Ashley  and  Andrew  Gkurroch.  She 
shewed  me  a  title  she  had  for  some  little  property  in  Scotland^ 
and  offered  to  assign  that  over  to  me  if  I  would  assign  that  mort- 
gage to  those  persons,  and  I  agreed  to  it,  for  to  cover  notes  they 
had  endorsed  for  Watkins,  I  believe  to  the  amount  stated  in  that 
paper  given  by  Grarroch  to  me.  The  proposal  was  made,  un- 
known to  Watkins  ;  wholly  on  the  part  of  his  wife.  As  far  as 
I  know,  he  agreed  to  it.  I  don't  know  that  he  and  I  had  any 
conversation  about  it  at  the  time.    He  never  made  any 
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to  it  that  I  ever  heard  of.  I  am  from  Scotland.  I  understood 
where  the  property  lay,  but  not  much  about  it.  Watkins  is 
from  Scotland  also.  In  pursuance  of  that  arrangement  I  made 
fliat  assignment  on  the  mortgage.  At  the  time  of  that  assign* 
ment,  Grarroch  gave  me  a  back  writing,  a  copy  of  which  has  been 
exhibited  on  the  part  of  the  complainant.  The  origimal  I  have 
in  my  x>oss6S8ion.  At  the  time  of  making  the  assignment  to 
Grarroch,  I  considered  it  a  good  mortgage.  I  think  likely  I  told 
Giarroch  so.  I  don't  think  Sherman  ever  told  me  the  mortgage 
was  not  a  good  mortgage  until  after  I  had  assigned  it  to  Garroch» 
Sometime  in  the  spring  of  1845,  after  Sherman  had  returned 
fitmi  the  L^^lature,  and  after  I  had  assigned  it  to  Garroch^ 
Sherman  told  me  the  mortgage  was  good  for  nothing. 

Cross^xamined*  On  the  8th  or  9th  of  May,  when  Watkins 
first  applied  to  me  to  discount  the  mortgage,  I  saw  it  and  read 
it.  I  did  not  see  any  bond  accompanying  it.  I  made  no  inquiry 
for  it.  I  noticed  that  the  condition  of  the  mortgage  called  for  a 
b<md.  The  loan  to  Watkins  of  $2,100,  was  made  in  New  York^ 
on  the  security  of  his  own  note  and  an  old  note  for  that  amount 
whidi  was  taken  up  by  Watkins,  in  the  City  Bank,  under  pro-^ 
test*  Watkins  was  endorser  on  this  old  note,  for  some  friends 
in  Rhode  Island  or  Connecticut ;  I  don't  remember  where  that 
dd  note  was  dated.  I  gave  it  up  to  Watkins  when  I  got  a  deed 
for  his  property.  This  loan  was  made,  as  far  as  my  memory 
serves  me,  from  the  1st  to  the  10th  of  July,  1844 ;  it  was  for  80 
days ;  the  new  note  was  payable  in  30  days,  I  think.  It  waa 
not  paid  when  it  fell  due.  It  was  not  lodged  for  collection. 
When  it  fell  due  I  did  not  take  any  further  security  until  I  got  a 
deed  for  his  property.  The  advance  of  $1,500  was  made  in 
May  previous.  That  was  made  for  the  lifting  of  an  old  mort- 
gage that  was  foreclosing  against  him,  which  was  assigned  to  me.. 
This  was  in  the  fore  end  of  May,  1844.  There  was  no  bond  ac- 
companying this  old  mortgage ;  but  I  got  a  new  bond  from  Wat- 
kins alone.  This  bond  has  been  paid,  so  far  as  I  have  got  a  deed 
for  his  property.  The  j^l,000  loan  was  made  in  the  same  month 
of  May,  after  tibe  application  by  Watkins  to  discount  the  mortgage 
in  question.  I  am  not  sure  whether  the  $1,500  was  lifted  be- 
fore or  after  he  applied  to  me  to  discount  the  mortgage  in  qm 
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tion  in  this  suit.  The  $1,000  was  advanced  after  that  ap- 
plication. I  took  a  bond  and  mortgage  on  the  whole  of  Wat- 
kins's  farm  as  security  for  this  $1,000.  This  money,  I  under- 
stood, went  into  the  hands  of  Fred.  T.  Frelinghuysen,  to  pay 
judgments  on  endorsements  by  Watkins  and  Sherman ;  but  whose 
debts  they  were  I  know  nothing  about  it :  that  is  what  I  meant 
in  my  direct  examination.  I  never  advanced  a  dollar  on  the 
faith  of  the  assignment  by  Watkins  to  me  of  the  mortgage  in 
question.  I  received  the  deed  from  Watkins  for  his  farm  in 
August,  1844,  the  24th,  I  think.  It  was  not  acknowledged  when 
I  first  received  it :  it  was  acknowledged  about  February,  1, 1845 ; 
and  at  that  time  Watkins  was  indebted  to  me  $5,800.  Mrs. 
Watkins  never  acknowledged  the  deed :  she  signed  it,  but  never 
would  acknowledge  it.  The  deed  was  delivered  to  me  at  the 
time  of  its  date,  and  remained  in  my  possession  from  that  time 
till  the  said  1st  of  February,  1845.  A  bill  of  sale  was  made 
by  Watkins  to  me,  about  the  time  of  the  date  of  the  deed,  of 
all  his  personal  property.  An  estimate  was  made  of  its  value 
at  the  time,  and  the  property  was  delivered.  It  was  taken  as 
collateral  security ;  I  do  not  remember  die  amount.  The  deed 
was  not  a  collateral  security :  that  was  a  sale.  The  price  of  the 
whole  property  was  $5,800  :  it  was  sold  to  me  out  and  out,  bona 
fide,  for  that  price.  There  was  an  incumbrance  on  the  property 
of  $300  a  year.  The  thing  was  fairly  finished  on  or  about  Feb- 
ruary 1,  1845.  The  deed  was  made  in  August  preceeding ;  but 
the  bill  of  sale  was  not  made,  I  think,  till  February ;  it  may 
have  been  made  in  August.  The  $5,800  was  for  the  whole  prop- 
erty, real  and  personal.  The  personal  property  remained  as  a 
collateral  security  until  on  or  about  February  1,  1844,  when  it 
was  turned  over  to  me  absolutely.  I  do  not  recollect  what  was 
the  consideration  of  the  real  estate ;  the  two  was  connected  to- 
gether, and  amounted  to  $5,800 ;  but  I  do  not  recollect  what 
each  was  valued  at  by  itself.  I  have  advanced  no  money  to  Wat- 
kins since  that  time :  there  is  some  rent  and  other  small  matters 
due  to  me ;  rent  $150  and  10  per  cent,  on  the  value  of  the  x^r- 
sonal  property.  The  assignment  to  Garroch  was  made  just  about 
the  same  time  I  finished  up  a  settlement  with  Watkins,  in  Feb- 
ruary 1845.     They  were  both  done  about  the  1st  of  Febmaiy ; 
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but  they  were  distinct  transactions,  each  one  by  itself ;  and  were 
not  connected  together.  I  took  Mrs.  Watkins's  statement  as  to 
ike  value  of  the  property  in  Scotland ;  I  knew  something  of  its 
Talue  from  knowing  where  it  was  situated.  From  what  I  under- 
stood, I  estimated  the  value  of  it  to  something  like  from  two  to 
two  hundred  and  fifty  pounds  sterling.  She  had  the  copy  of  a 
will  of  her  uncle,  willing  it  to  her  and  a  couple  of  her  sisters ; 
and  she  gave  me  a  power  of  attorney  to  get  it.  Watkins  never 
signed  it ;  there  was  never  any  occasion  for  it ;  it  had  never 
come  into  her  hands.  I  hold  that  power  of  Attorney,  so  that, 
provided  I  cannot  sell  the  property  here  to  cover  me,  I  may  be 
safe  to  the  amount  due  me.  I  bought  the  real  estate  and  person- 
al property  at  an  out  and  out  sale  for  $5,800.  There  is  no  time 
limited  in  which  I  am  to  sell  the  property  here.  I  may  sell  it 
now,  or  I  may  sell  it  in  100  years  if  I  choose.  There  was  no 
bond  accompanying  the  mortgage  in  question  in  this  suit)  when 
it  was  assigned  to  me ;  I  never  saw  any  until  I  saw  it  here  to- 
day. An  interlineation  in  the  assignment  from  Watkins  to  the 
witness,  in  these  words,  "and  the  bond  therein  mentioned  and  all 
monies  secured  by  the  said  mortgage,"  being  shown  to  the  wit- 
ness, he  says,  I  think  Watkins  made  the  interlineation ;  but  I 
do  not  know.  It  was  made  at  the  time  it  was  signed,  as  far  as  I 
know.  I  do  not  know  who  wrote  with  a  pencil  first,  under  the 
interlineation.  I  think  it  was  done  at  the  same  time  the  body 
was  wrote,  but  I  cannot  remember  particularly.  I  cannot  say 
when  it  was  done ;  I  have  no  recollection  of  it.  The  assignment 
from  me  to  Garroch,  I  presume,  is  in  Mr.  Boylan's  handwriting; 
the  other  is  not.  I  don't  think  he  ever  saw  it  before  the  execu- 
tion of  the  assignment  from  me  to  Garroch ;  it  was  not  out  of 
my  possession  till  then.  The  assignment  from  Watkins  to  me 
was  made,  I  suppose,  in  my  own  house.  (An  interlineation  in 
the  other  assignment  being  shown  to  witness,  and  he  being  asked 
when  it  was  made,  he  says,)  I  don't  recollect  when  the  interline- 
ations were  made ;  I  have  no  recollection  about  them ;  if  my  at- 
tention had  not  been  called  to  them  now,  I  should  not  have 
known  they  ever  were  made.  I  knew  there  was  no  bond  with 
the  mortgage  when  I  took  the  assignment  from  Watkins ;  I  nev- 
er looked  for  one.     I  did  not  consider  the  bond  of  much  worth,  a 
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mere  personal  thing.  I  never  applied  to  Sherman  for  the  bond ; 
nor  ever  asked  him  why  one  was  not  delivered.  I  cannot  say 
that  I  said  any  thing  to  Grarroch  abonj;  the  bond  when  I  assigned 
tike  mortgage  to  him.  He  must  have  seen  there  was  none.  I 
negotiated  the  assignment  to  Garroch,  and  the  terms  of  it,  at 
Mrs.  Watkins's  request.  Watkins  gave  his  consent  to  it.  I 
believe  all  the  terms  of  that  assignment  were  made  between  me 
and  Garroch. 

The  question  being  put  ^^I  want  you  to  state  distinctly  and  ful- 
ly the  terms  on  which  Grarroch  holds  the  mortgage,''  the  com- 
plainant's counsel  objected  to  the  question,  and  to  any  evidence 
as  to  the  terms  on  which  Grarroch  holds  the  mortgage,  except  as 
they  appear  by  the  written  agreement.  The  Master  overruled 
tiie  objection,  and  the  witness  answered : 

The  terms  specified  in  the  paper  was  agreed  upon  betwixt  him 
and  me,  and  the  money  to  be  paid  over  to  the  separate  parties, 
as  soon  as  collected.  That  is  the  whole  sum  and  substance  of 
the  business.  I  do  not  recollect  of  any  conversation  in  the  &I1 
of  1844  between  Sherman  and  me,  in  referenc  to  the  state  of 
accounts  between  Watkins  and  Sherman,  in  connection  with  that 
mortgage.  There  was  a  settlement  of  accounts  between  me  and 
Sherman  that  fall.  I  think  we  did  not  at  that  time,  to  my  knowl- 
edge, have  any  conversation  about  the  state  of  accounts  between 
him  and  Watkins,  in  relation  to  that  mortgage.  I  did  once  make 
an  effort,  at  Sherman's  request,  to  get  a  settlement  between  him 
and  Watkins.  This  was,  to  the  best  of  my  recollection,  early 
in  the  spring  of  1844.  It  was  before  the  application  was  made 
to  me  to  discount  the  mortgage,  a  long  time,  according  to  the 
best  of  my  recollection.  Sherman  at  that  time  made  no  men- 
tion of  the  mortgage  in  question.  I  heard  something  of  an  ef- 
fort made  by  Sherman  to  raise  money  in  New  York :  I  thi^k  he 
mentioned  it  to  me  himself,  but  when  it  was,  I  cannot  recollect. 
He  said  a  dark  cloud  was  hanging  over  him,  and  he  must  raise 
money  to  get  it  off.  I  understood  he  proposed  to  give  a  mort- 
gage on  the  property  and  buildings  where  he  lives  now.  Before 
any  suit  was  brought  by  Garroch,  on  this  mortgage,  he  and  I  call- 
ed on  Crov.  Pennington,  with  the  papers,  and  showed  him  the 
assignments  on  the  mortgage.    Gh)v.  Pennington  observed  thad 
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the  words  interlined  in  the  assignment  were  wanting,  and  he  said 
if  I  would  leave  them  with  him,  he  would  make  them  as  they 
should  be,  and  would  send  them  up  to  me,  to  be  executed  by 
Watkins  and  myself  over  again.     The  mortgage  was  sent  to  me 
with  the  interlineations  in  pencil  marks,  and  Watkins  filled  up 
the  interlineation  in  his  assignment,  in  presence  of  the  said  at- 
testing witness  James  Smith,  and  I  filled  up  mine  in  presence  of 
the  same  witness,  who  then  for  the  first  time  signed  his  name  as 
a  subscribing  witness  to  the  said  assignments.     This  has  come 
to  my  recollection  since  my  previous  examination,  and  on  a  con- 
versation with  Gov.  Pennington.     The  assignments  were  re-ac- 
knowledged by  Watkins  and  myself,  at  that  time,  in  presence  of 
that  witness.     This  was  done  when  Garroch  applied  to  Gov. 
Pennington  to  prosecute  the  mortgage  in  question ;  but  before 
this  suit  was  brought  thereon.     I  think  it  was  within  8  or  10 
days  after  the  assignment  to  Garroch.     I  held  the  mortgage  in 
question,  at  the  time  of  assigning  it  to  Garroch,  on  account  of  a 
debt  owed  by  Watkins  to  me  for  money  lent  and  advanced.     I 
don't  recollect  stating  to  Garroch  any  thing  to  the  efiect  that  the 
mortgage  was  doubtful,  or  an  invalid  security.     I  do  not  recol- 
lect that  I  gave  him,  Garroch,  any  intimation  in  the  negotiation 
with  him  in  reference  to  this  mortgage,  that  there  was  any  difiicul- 
ty  about  it ;  for  I  had  no  such  idea  myself.     I  represented  it  to 
Garroch  as  a  good  and  valid  mortgage.     At  our  first  interview 
with  Gov.  Pennington,  we  left  the  mortgage  with  him.     I  believe 
I  received  it  again  from  Gov.  Pennington's  hands,  at  my  house, 
a  very  short  time,  one,  two,  perhaps  five  days  after  we  left  it 
with  him.     He  said  he  was  going  further  and  would  call  in  the 
evening,  on  his  return,  and  get  it ;  which  he  did.    I  remember 
having  conversations  with  Sherman,  it  strikes  me  it  was  in  the 
spring  of  1844,  in  relation  to  a  settlement  of  accounts  between 
him  and  Watkins.     This  was  before  the  settlement  of  accounts 
between  me  and  Sherman,  sometime  before  his  ofiering  to  me  the 
mortgage  for  discount,  as  I  have  before  stated.    I  don't  think  I 
wag  informed  by  Sherman,  at  that  time,  the  time  of  these  con- 
versations, that  he  owed  Watkins  nothing. 

In  chief.    Cass  was  not  present  when  the  assignments  were 
re-aeknowledged.    I  now  affirm  and  approve  the  assigmnent  by 
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me  as  it  now  stands.  I  knew  before  taking  the  mortgage  in  ques- 
tion, that  Sherman  and  Watkins  had  had  dealings  and  accounts 
together ;  they  both  told  me  so.  Sherman  has  been  engaged  in 
business  in  that  neighborhood  ever  since  I  have  known  him.  I 
oan't  say  that  I  knew  that  Watkins  was  doing  any  business.  1 
had  no  knowledge  of  any  business  of  his  except  what  he  told  me 
himself.  He  lived  in  Camptown  for  five  or  six  years,  was  on  a 
farm  he  purchased  there.  I  believe  his  principal  business  was 
signing  accommodation  bills  and  borrowing  money. 

Re-cross-examined.  I  came  to  Camptown  May  29,  1848* 
The  first  money  I  advanced  was  that  for  lifting  the  $1,500  mort- 
gage which  1  spoke  of  before.  1  do  not  recollect  of  his  apply- 
ing to  me  for  any  amount  before  that.  I  may  have  let  him  have 
a  few  dollars.  It  was  at  the  time  of  advancing  money  for  that 
mortgage,  which  was  foreclosing  at  the  time,  that  I  first  learned 
that  Watkins  was  in  failing  circumstances.  It  was  public  rumor 
that  he  had  erected  large  improvements  on  the  property  he  occu- 
pied ;  I  have  no  knowledge  of  it  myself. 

After  the  closing  and  signing  of  Eadie's  examination,  the  de- 
fendant's counsel  objected  to  the  admissibility  of  his  testimony, 
on  the  ground  that  it  appears,  on  the  face  of  the  testimony  given 
by  him,  that  he  is  interested  in  the  event  of  the  cause. 

The  testimony  on  the  part  of  the  defendants,  so  far  as  it  re- 
lates to  the  points  decided,  is  as  follows  : 

Abraham  H.  Sherman.  I  have  seen  the  bond  and  mortgage 
exhibited  in  this  cause.  In  the  latter  part  of  May  or  1st  of  June, 
1844,  I  know  of  the  said  mortgage  being  in  the  possession  of  A. 
Sherman.     I  think  certainly  it  was  the  last  week  in  May. 

Mary  C.  Sherman.  Aged  16  years.  I  remember  seeing  Mr. 
Samuel  H.  Gardner  at  my  father's  house  in  May,  1844.  I  am 
a  daughter  of  A.  Sherman.  I  was  in  the  store  when  Gardner 
called.  He  inquired  for  my  mother.  He  came  alone.  I  invi- 
ted him  into  the  room,  and  called  my  mother.  He  remained 
about  five  minutes.  H&  came  to  leave  a  mortgage.  I  saw  the 
mortgage ;  it  was  on  the  premises  where  the  store  is.  I  saw  the 
mortgage  a  number  of  times  during  the  summer  and  fall  of 
1844 ;  can't  say  how  late  in  the  fall ;  think  it  was  September. 
The  mortgage  was  from  my  father  and  mother  to  Mr.  WaUdiiSy 
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for  ^1,600.  My  father  had  gone  to  New  York  when  Gardner 
ealled.  The  mortgage  was  in  father's  secretary  when  I  saw  it 
in  the  summer  and  fall  of  1844.  I  do  not  know  the  form  of  ta- 
king an  acknowledgement.  I  understood  that  Gardner  had  ta- 
ken the  acknowledgement  at  that  time.  Judson  was  not  there 
at  that  time.  I  did  not  see  him  there  during  that  day.  I  fix  the 
month  of  May  as  the  time  of  taking  the  acknowledgement  of  my 
mother,  because  I  was  then  assisting  in  the  store.  I  had  never 
seen  the  mortgage  before  then.  I  remember  the  paper  marked 
exhibit  P.  No.  4,  (the  bond,)  as  one  of  the  papers  Mr.  Grardner 
had ;  and  remember  the  similarity  in  the  blotting  on  the  bond 
and  mortgage. 

Cross-examined,  Mr.  Gardner  came  about  ten  in  the  morn- 
ing. My  father  started  for  New  York  about  8  or  9  that  morn- 
ing ;  I  can't  say  how  he  went.  In  going  to  New  York  he  would 
go  near  Mr.  Gardner's  house.  I  made  no  memorandum  of  the 
time  spoken  of.  My  mother  and  Mr.  Gardner  retired  to  another 
room. 

William  W.  Sherman.  Son  of  defendant  A.  Sherman.  (The 
mortgage  in  dispute  being  shown  him  ;)  I  have  seen  this  paper 
before  to-day,  and  subsequent  to  the  day  it  bears  date.  I  saw 
it  at  our  place  several  times  during  the  summer  of  1844,  and 
along  in  the  fall  of  the  same  y^ar,  at  the  same  place.  I  saw  it 
five  or  six  times.  1  recollect  seeing  it  late  in  the  fall,  in  my  fa- 
ther's desk,  what  they  call  the  secretary.  My  sister  Mary  was 
with  me  when  I  saw  it  in  the  desk.  We  were  looking  at  the  con- 
tents of  the  paper  together,  at  that  time.  I  saw  it  several  times 
in  the  desk  besides.  I  heard  a  conversation  between  my  father 
and  Mr.  Isaac  Watkins  respecting  the  mortgage  and  the  purpose 
for  which  it  was  given ;  it  was  along  in  the  summer  of  1844,  as 
late  as  June  or  July,  and  while  the  mortgage  was  yet  in  the  sec- 
retary. It  was  stated,  in  the  conversation,  that  the  object  of 
the  mortgage  was  to  raise  a  fund  for  father's  benefit ;  and  Wat- 
kins  said  he  thought  at  the  time  he  would  be  able  to  raise  the 
money  for  him.  I  know  of  an  efibrt  made  by  Mr.  Watkins  for 
that  purpose.  He  said  he  had  gone-  to  Westfield  to  see  if  he 
could  not  raise  it  from  a  gentleman  there ;  but  he  said  he  could 
not  get  it  there.    He  said  he  would  go  to  see  Mr.  Headley,  to 
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see  if  he,  Headley,  could  not  get  it  from  a  lady.  I  heard  him 
49ay,  afterwards,  that  he  could  not  get  it  there.  It  was  along  in 
June,  1844,  that  he  went  to  see  Mr.  Headley,  or  said  that  he 
went.  (So  much  of  the  above  testimony  as  has  relation  to  the 
conversation  between  Sherman  and  Watkins  was  objected  to  by 
complainant's  counsel.) 

Cross-examined.    The  latest  date  I  can  fix,  with  certainty, 
«s  to  the  time  when  I  saw  the  mortgage  in  my  father's  posses- 
sion, was  along  in  September,  1844.     It  was  prior  to  this  date 
that  Watkins  made  the  efibrts  referred  to  to  get  the  money. 
Watkins  did  not  take  the  mortgage  with  him  when  he  went  to 
raise  the  money.     Can't  say  whether  there  were  any  assignments 
on  the  mortgage  at  that  time  or  not.     My  father  and  Watkins 
were  friends  at  that  time  :  prior  to  that  time  they  had  considera- 
ble dealings  together.     I  know  that  prior  to  that  time  Mr.  Wat- 
kins had  endorsed  for  my  father  a  few  hundred  dollars.  I  should 
eay  ten  or  twelve  hundred  dollars.     I  am  a  son  of  A.  Sherman* 
In  chief.     The  endorsements  spoken  of  were  for  the  firm  of 
C.  A.  Sherman  &  Co.,  composed  of  Alvah  Sherman  and  his  son 
Charles  A.  Sherman.     I  should  not  think  the  endorsements  were 
over  $1,000 ;  but  I  have  no  memorandum  of  them. 

An  instrument  under  the  hand  and  seal  of  Garroch,  of  which 
the  following  is  a  copy,  was  produced  on  the  part  of  the  com- 
plainant :  ^^  Whereas  John  Eadie  has  this  day  assigned  to  me  a 
mortgage  made  by  Alvah  Sherman  and  wife  for  fifteen  hundred 
dollars.  In  consideration  whereof  I  do  agree  to  pay  the  face  of 
the  following  notes,  to  wit,  one  note  of  $400  drawn  by  Isaac 
Watkins  and  endorsed  by  Enos  Baldwin,  one  do.  of  j^SlO,  drawn 
by  Isaac  Watkins  and  endorsed  by  Enos  Baldwin,  one  do.  of 
$420,  drawn  by  Wm.  Ashley  and  endorsed  by  Isaac  Watkins 
and  Enos  Baldwin ;  aad  I  further  agree  to  give  up  and  cancel 
claims  now  in  my  hands  against  Isaac  Watkins  and  Enos  Bald- 
win, which  claims  amount  to  $345.  In  witness  whereof  I  bind 
myself,  my  heirs,  executors  and  administrators,  firmly  by  these 
presents.  Sealed  with  my  seal,  and  dated  this  first  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-five.  Signed,  A.  Oarrooh.  L.  S. 
Sealed  and  delivered  in  the  presence  of  Aaron  A.  Boylaiu 
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F.  .T  Frelinghuysen  and  W.  Pennington  tor  the  complain- 
ant. They  cited  4  Rentes  Com.  145 ;  2  Story^s  Eq.  sec.  145, 
1018 ;  1  lb.  sec.  381,  389. 

j2.  C  JIf.  Pennington  and  jf.  Whitehead  for  the  defendants. 
They  cited  1  John.  Ch.  Rep.  459 ;  2  jJ/A:.  19 ;  1  Bro.  Ch.  52. 

The  Chancellor.  The  answer  of  Sherman  has  not  been 
OTercome.  And  there  is  no  proof  that  Sherman  was  indebted 
to  Watkins ;  or  that  Watkins,  either  before  or  since  the  wri- 
ting purporting  to  be  a  mortgage  came  into  his  possession,  paid 
any  of  his  endorsements  for  Sherman,  or  paid  money  for  him  in 
any  other  way. 

Watkins  could  not  have  foreclosed  the  mortgage,  (it  purport- 
ing to  secure  a  bond,)  without  producing  the  bond,  unless  he 
could  show  that  he  was  entitled  to  the  possession  of  the  bond. 
No  reason  or  consideration  has  been  shown  why  the  bond  should 
have  been  delivered  to  Watkins. 

Eadie,  who  took  from  Watkins  an  assignment  of  the  mort- 
gage,  admits  that  he  advanced  no  money  on  the  faith  of  it. 

If  the  assignment  by  Eadie  to  Garroch,  the  complainant,  could 
put  Garroch  in  any  better  position  than  Watkins  or  Eadie  occu- 
pied ;  and  if,  from  the  testimony,  I  could  feel  well  assured  that 
the  assignment  to  Garroch  was  a  bona  fide  transaction  ;  yet,  the 
fact  that  the  mortgage  showed,  on  its  face,  that  it  was  intended 
to  secure  a  bond  was  suflScient  to  put  him  on  inquiry  in  refer- 
ence to  the  bond ;  and  he,  therefore,  took  the  mortgage  subject 
to  every  defence  that  could  be  made  against  it  as  between  Sher- 
man and  Watkins.  ^ 

The  bill  will  be  dismissed. 

Order  accordingly. 
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( 

Andrew  Vansyckle  y.  John  Rorback  et  al. 

V.  a  minor,  entered  into  partnership  with  N.  and  S.,  in  Susnex  County,  and  pat  id  $1000 
of  <  apiial.  Before  V.  came  of  age  the  partnenihip  watt  dimolved,  V.  recelviDg  his 
$1000.  AAer  the  dissolution,  V.  having  removed  into  Hunterdon  County,  R.  recov. 
er(.*<i  a  judgment  againstfthe  roemberit  of  ihe  firm,  including  Y.,  without  Y.'a  knowl- 
edf^ti,  no  process  being  served  on  him.  R.  tranoferred  this  judgment  to  A.  Three 
years  afterwards,  A.  brought  an  action  on  the  judgment,  and  recovered  a  second  judg* 
roent  on  it,  without  thctknuwledge  of  Y.,  no  proccfis  being  verved  on  him.  A.  procu- 
red the  second  judgment  to  be  docketed  in  the  Supreme  Court,  and  caused  an  execu- 
tion  to  be  issued  to  the  sherifl  of  Hunterdon,  and  to  be  levied  on  the  property  of  Y. 
in  that  county.  On  bill  filed  by  Y.,  stating  the  foregoing  factf,  and  charging  eoabi- 
nation  and  fraud,  to  'subjeci  him  to  the  payment  of  the  judgment,  an  injunction  re* 
stmining  proceedings  onfthe^execuiion  was  allowed. 

The  defendants  put  in  an&wers ;  and.a  motion  was  made  to  dissolve  the  injunction. 

The  injunction  was  continued^to  the  hearing. 

On  the  8th  of  December,  1846,  Andrew  Vansyckle  exhibited 
his  bill,  stating,  that  in  December,  1889,  being  then  but  19  years 
old,  he  formed  a  partnership,  in  the  milling  and  iron  foundry 
business,  with  one  John\Northrup  junr.  and  Mahlon  B.  Staats, 
(one  of  the  defendants,)  in  Sussex  county,  under  the  name  and 
firm  of  Northrup,  Staats  &  Co.-  That  Northrup  &  Staats  thei) 
were,  and  had  for  some  time  previous,  been  engaged  in  the  busi- 
ness as  partners.  That^^at  the  time  the  complainant  was  taken 
into  business  with  them,  it  was  understood  that  they  each  bad 
^2000  invested  in  the^business ;  and  that  the  complainant  then 
put  in  $1000,  upon  the  understanding  and  agreement  that  each 
was  to  receive  profits  in^proportion  to  the  amount  of  his  capital 
invested.  That  the  business  of  the  firm  was  thus  continued  till 
May  following,  (1840,)  when  they  opened  a  store,  in  connexion 
with  the  mills  and  foundry,  upon  the  same  capital,  and  the  same 
arrangement  as  to  the  division  of  the  profits  of  the  whole  busi- 
ness. That  the  firm  continued. in  business  until  the  1st  of  Oc- 
tober, 1840,  when  it  was  dissolved,  by  mutual  consent,  by  the 
complainant's  selling  out  his  interest  to  Northrup,  with  the  knowl- 
edge and  consent  of  Staats,  for  $1000,  being  the  amount  of  cap- 
ital he  put  in.     That  the  complainant  had  not  receiYed,  and  by 
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the  tenns  of  the  dissolution  he  was  not  to  receive,  any  part  of 
the  profits  made  hj  the  firm ;  nor  was  he  to  be  liable  for  any  of 
the  debts  then  outstanding  against  the  firm :  but  the  said  Nor- 
thrup,  for  the  said  sum  of  $1000,  received  all  the  complainant's 
interest  in  said  firm,  and  was  to  pay  all  the  complainant's  lia- 
bilities on  account  thereof;  the  complainant  losing  his  entire 
services  and  the  interest  on  the  said  $1000,  for  the  whole  period 
of  his  o6ntinuance  in  the  firm. 

That  at  the  time  of  the  dissolution,  the  firm  was  amply  able, 
out  of  its  property,  to  discharge  all  its  liabilities. 

That  when  he  was  applied  to  to  become  a  partner,  and  when 
he  became  a  partner,  Northrup  and  Staats  were  both  apprised 
that  he  was  a  minor. 

That  during  the  continuanoe  of  the  partnership,  debts  were 
contracted  by  the  firm,  some  of  which  have  not  been  paid  off  by 
Northrup  and  Staats,  and  some  of  which  have  since  been  de- 
manded of  the  complainant. 

That  the  complainant  has  lately  been  informed,  that  J<^ 
Rorback  pretends  to  have  held  a  claim  against  said  firm,  for  a 
debt  contracted  during  the  continuance  of  the  said  partnership^ 
now  amounting,  with  costs,  to  upwards  of  $400  ;  and  that  Ror- 
back recovered  a  judgment  against  said  firm,  on  account  of  said 
claim,  in  the  Circuit  Court  of  Sussex,  on  the  15th  of  August, 
1843,  for  $331  76  damages  and  costs ;  but  that  said  judgment 
was  recovered  without  the  knowledge  of  the  complainant,  and 
without  his  having  had  any  process  served  on  him,  or  any  notice 
or  knowledge  of  the  same  whatever,  or  of  the  existence,  at  that 
time,  of  the  said  debt. 

That  the  complainant  has  been  informed,  that  some  time  afker 
the  recovery  of  the  said  judgment,  at  what  time  he  cannot  state, 
Rorback  transferred  it  to  Ebenezer  Aber,  whether  with  or  with- 
out consideration  the  complainant  is  unable  to  state ;  and  thttt, 
without  any  notice  to  the  complainant,  or  demand  of  payment^ 
Aber  conmi^ced  a  suit  <m  said  judgment,  in  the  name  of  Rcor- 
back,  in  the  Circuit  Court  of  Sussex,  against  the  complainant 
with  the  said  Staats;  (Northrup  having  previously  died ;)  and 
that  on  the  4th  of  August,  1846,  he  recovered  judgment  thereoii, 
for  $390  92,  debt,  and  $34  37,  costs. 
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That  no  process  in  said  suit  was  served  on  the  complainant, 
and  that  he  had  no  notice  thereof  till  some  considerable  time  af- 
ter the  said  judgment  was  entered,  or  any  Imowledge  of  the  ex- 
istence of  the  first  mentioned  judgment. 

That  shortly  after  the  entry  of  said  judgment  in  the  Circuit 
Court  of  Sussex,  Aber  procured  the  same  to  be  docketed  in  the 
Supreme  Court,  and  immediately  after  caused  an  execution  to  be 
issued  thereon,  out  of  the  Supreme  Court,  against  the  complain- 
ant, together  with  said  Staats,  and  placed  in  the  hands  of  the 
aheriff  of  Himterdon,  returnable  to  October  term,  1846 ;  by  Yir- 
tue  of  which  execution  all  the  property  of  the  complainant  has 
been  IcYied  on. 

That  Northrup  died  in  March  1845,  intestate,  in  Sussex ;  and 
that  Azariah  DaYis  is  the  administrates  of  his  estate. 

That  Staats  still  resides  in  Sussex,  and  has  a  large  amount  of 
property  in  said  coimty,  and  has  no  pioperty,  as  the  complainant 
belicYes,  in  Himterdon ;  nor  is  there,  as  the  complainant  belicYCS, 
any  property  in  Himterdon  belonging  to  the  estate  of  Northrup ; 
nor  any  property  in  Hunterdon  on  which  to  leYy  said  execution, 
except  the  property  of  the  complainant. 

That  immediately  after  the  dissolution,  the  complainant  re- 
moved from  Sussex  to  Warren  county,  where  he  remained  about 
six  months,  when  he  removed  to  Himterdon,  where  he  has  ever 

since  resided. 

That  the  first  notice  he  had  of  the  existence  of  said  debt,  or 
of  any  pretence  that  such  debt  was  due  to  Rorback  or  Aber,  was 
the  service  of  the  said  execution  by  the  sheriff"  of  Hunterdon,  on 
the  26th  of  August,  1846  ;  no  notice  of  any  of  the  said  proceed- 
ings concerning  the  same  having  been  given  to  him,  and  all 
knowledge  thereof  seeming  to  have  been  purposely  withheld  from 
him,  in  order  that  he  might  not  have  the  benefit  of  a  plea  of  in- 
fancy, to  which  they  well  knew  he  was  entitled,  or  of  any  other 
defence ;  and  thus,  before  he  should  be  aware  of  said  claim  or 
any  proceedings  thereon,  to  heap  judgment  upon  judgment  on 
said  claim,  for  the  purpose  of  entangling  and  embarrassing  the 
complainant,  and  the  more  effectually  to  prevent  and  disable  him 
from  setting  up  the  legal  and  equitable  defence  which  they  well 
knew  he  might  otherwise  do» 
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Thai  Rorback  is  not  an  original  creditor  of  the  said  late  firm ; 
but  that  he  received  the  note  on  which  the  said  judgment  was 
fomided,  by  assignment,  whether  for  a  yaluable  consideration  or 
not  the  complainant  is  ignorant,  from  one  George  H.  Nelden,  of 
Sussex,  to  whom,  as  the  complainant  is  informed,  it  was  given 
by  said  firm,  for  about  $200  ;  and  that,  at  the  time  he  must  have 
received  said  note,  the  complainant  did  not  reside  in  Sussex,  and 
had  no  property  there  to  which  Rorback  could  have  looked  for 
the  satisfaction  of  the  said  claim ;  and  that  he  must  then  have 
looked  to  the  other  members  of  said  late  firm  for  the  payment  of 
the  same,  as  must  also  have  been  the  case  with  Aber,  at  the  time 
he  received  the  transfer  of  said  judgment  from  Rorback. 

That  if  said  transfers  were  bona  fide  and  for  a  valuable  con- 
sideration, Rorback  and  Aber  must  have  looked  to  the  property 
of  the  other  parties,  in  Sussex,  and  not  to  the  complainant,  who, 
with  all  his  property,  was  in  the  county  of  Hunterdon. 

That  Nelden  was  well  acquainted  with  the  complainant,  and 
had  been  almost  from  the  complainant's  infancy. 

That  the  complainant  had  been  in  the  employ  of  Nelden,  in 
his  store,  for  a  considerable  time,  and  had  left  there  but  a  short 
time  previous  to  his  entering  into  the  said  partnership  with  Nor- 
thrup  &  Staats ;  and  that  Nelden  well  knew,  when  he  received 
the  said  note,  that  the  complainant  was  a  minor. 

That  Rorback  and  Aber  are  both  residents  of  Sussex,  and  re- 
sided in  the  neighborhood  of  the  complainant,  and  were  well  ac- 
quainted with  him,  and  had  been  for  years ;  and,  the  complain- 
ant charges,  well  knew  that  he  was  a  minor  during  the  whole  pe- 
riod of  his  continuance  in  the  said  partnership. 

That  at  the  time  Rorback  obtained  the  said  judgment  against 
the  said  firm,  there  was  abundance  of  property  of  said  defend- 
ants in  Sussex,  out  of  which  the  amount  thereof  might  have  been 
made,  upon  which  the  execution  might  have  been  inmiediately 
levied,  if  said  judgment  was  not  then  paid  ;  and  that,  if  it  was 
not  then  paid,  the  complainant  cannot  conceive  why  the  money 
was  not  made  out  of  the  property  of  the  said  firm  at  that  time, 
or  the  complainant  informed  of  said  debt  and  requested  to  pay 
it ;  unless,  as  the  complainant  charges  the  truth  to  be,  the  whole 
matter  was  a  contrivance,  between  Rorback  and  Northrup  and 
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Staats,  for  unjust  extortion  from  the  complainant  when  no  debt 
existed,  and  which  he  was  not  legally  or  equitably  liable  to  pay. 
That  this  is  not  the  first  effort  to  obtain  money  from  the  com- 
plainant under  these  pretences. 

That  on  or  about  Noyember  12, 1844j  one  Aaron  A.  Acker- 
son  obtained  a  judgment,  in  the  Supreme  Court,  against  the  said 
late  firm,  on  some  assigned  claim,  for  (656  damages  and  $37  08 
CMts,  which  was  also  obtained  without  the  knowledge  of  the 
complainant,  or  the  service  of  any  process  on  him,  or  any  notice 
to  him.  That  execution  of  said  judgment  was  issued  against 
the  complainant,  and  sent  to  the  sheriff  of  Himterdon  and  ley- 
ied  on  the  property  of  the  complainant;  and  that  the  complain- 
ant paid  the  said  execution,  amounting  to  $731  90,  out  of  his 
own  estate,  without  having  ever  received  any  value  for  the  same ; 
which  he  paid  rather  than  suffer  an  expensive  litigation  for  the 
purpose  of  avoiding  it ;  and,  since  Ackerson's  success,  (whose 
proceeding,  the  complainant  charges,  was  at  the  instance  and  by 
the  aid  and  connivance  of  Staats,)  the  said  Rorback  and  Aber, 
who,  the  complainant  charges,  are  now  proceeding  with  the  as- 
sistance and  for  the  benefit  of  Staats,  are  encouraged  in  the  pro- 
secution of  the  present  attempt  further  to  extort  from  the  com- 
plainant. 

That  he  has  no  knowledge  of  the  existence  of  any  such  debts, 
and  that  if  they  do  exist,  he  is  not  liable  for  them. 

He  charges  that  this  mode  of  proceeding  against  ]^un  has  been 
adopted  for  the  purpose  of  defrauding  him  and  obtaining  judg- 
ments against  him  without  his  knowledge,  that  he  might  be  de- 
prived of  any  defence ;  and  that  it  is  done  by  the  connivance 
and  consent  of  Staats  with  the  persons  prosecuting ;  that  other- 
wise there  could  be  no  object  in  their  prosecuting  thus  secretly, 
and  studiously  seeming  to  withhold  all  knowledge  thereof  from 
the  complainant,  and  multiplying  judgment  on  judgment  which 
had  secretly  lain  for  years  without  the  complainant's  knowledge, 
when  the  complainant  and  Staats  were  both  in  a  situation  to  dis- 
charge the  same  at  the  time  of  the  obtaining  thereof;  and  when 
the  complainant's  residence  has  been  known  and  public  ever 
since  he  left  the  county  of  Sussex. 

He  says  he  is  advised  that  the  said  judgment  obtained  by  Ror- 
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back  against  him  is  not  valid  against  him,  as  he  could  not  legally 
be  condemned  unheard,  though  he  were  indebted  on  a  joint  con- 
tract, unless  he  had  an  opportunity  to  make  his  defence. 

That  so  much  time  had  elapsed  before  he  had  any  knowledge 
of  the  existence  of  the  said  suit  or  judgment  by  Rorback,  as  to 
deprive  him,  at  law,  of  taking  any  steps  to  get  in  his  defence,  or 
to  set  aside  the  said  judgment. 

He  charges  that  there,  is  nothing  due  Aber  or  Rorback  from 
the  said  late  firm,  and  repeats  the  charge  that  the  said  proceed- 
ings are  by  the  contrivance  and  at  the  instance  of  Staats. 

The  bill  prays  that  the  said  judgment  may  be  declared  to  be 
void  as  against  the  complainant,  and  proper  to  be  relieved  against ; 
and  that  Rorback,  Aber  and  Staats  may  be  enjoined  from  fur- 
ther prosecuting  the  said  judgments,  or  either  of  them,  against 
the  complainant ;  and  that  the  sheriflF  of  Hunterdon  may  be  re- 
strained from  selling  any  property  of  the  complainant  by  virtue 
of  the  said  execution  in  favor  of  Rorback  for  the  use  of  Aber ; 
and  that  the  plaintiff  in  said  execution  may  be  confined  to  his 
remedy  against  Staats  and  the  estate  of  Northrup ;  and  for  fur- 
ther relief. 

Rorback,  Aber,  Staats  and  the  administrators  of  Northrup 
are  made  defendants. 

The  injunction  prayed  was  allowed. 

Rorback,  Aber  and  Staats  have  put  in  separate  answers. 

The  answer  of  Rorback  admits,  that  on  the  loth  of  August, 
1843,  he  recovered  a  judgment  against  Northrup,  Staats  and  the 
complainant,  in  the  Sussex  Circuit,  for  the  amount  stated  in  the 
bill ;  and  says  that  this  judgment  was  recovered  for  the  amount 
then  due  upon  two  notes  made  by  the  said  firm,  both  signed  with 
the  partnership  name,  one  dated  April  1, 1840,  for  $29,  paya- 
ble one  day  after  date  to  Richard  Gray  or  bearer,  the  other  da- 
ted June  24,  1840,  for  $233  62,  payable  one  day  after  date  to 
George  H.  Nelden  or  bearer ;  that  said  suit  was  commenced  by 
summons  returnable  to  January  term,  1843,  of  said  court ;  which, 
he  admits,  was  served  by  the  sheriff  of  that  county  on  Northrup 
and  Staats,  but  not  on  the  complainant,  who,  he  is  informed  and 
believes,  wa»  not  then  residing  in  the  said  county ;  and  the  said 
sheriff  returned,  on  the  said  summons,  that  the  complainant  could 
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not  be  found  in  his  county ;  that  he  has  no  knowledge,  except 
what  he  has  derived  from  the  bill,  whether  the  complainant  knew 
of  the  pendency  of  said  suit  or  not ;  but  he  states,  and  charges 
the  truth  to  be,  that,  before  the  suit  was  commenced,  he  seyeral 
times  spoke  to  Northrup,  Staats  and  the  complainant  in  relation 
to  said  notes,  and  informed  them  that  he  held  the  same,  and  re- 
quested them  to  pay  the  same ;  and  that  when  the  complainant 
was  so  spoken  to  by  him,  he  made  no  objection  against  the  said 
notes,  nor  against  the  justness  or  honesty  of  the  debt  due  there- 
on to  him ;  nor  did  he  then,  or  at  any  other  time,  say  or  inti- 
mate to  this  defendant  that  he  was  a  minor  when  the  said  notes 
were  made. 

He  says  that  on  the  18th  of  February,  1846,  he  assigned  the 
said  judgment  to  Ebenezer  Aber,  of  Sussex,  by  deed  of  assign- 
ment as  follows :  (giving  the  assignment  literally.)  It  is  in  sub- 
stance as  follows :  "Whereas  he,  in  the  term  of  August  1843^ 
or  of  some^  other  term,  in  the  Sussex  Circuit,  recovered  a  judg- 
ment against  Northrup,  Staats  and  Andrew  L.  Vansyckle  for 
$300  64  damages  and  $31  12  costs,  more  or  less.  Now  this 
writing  witnesseth  that,  for  the  consideration  of  the  amount  due 
thereon  to  him  paid  by  Ebenezer  Aber,  he  assigns  to  him,  his  ex- 
exutors  &c.,  the  said  judgment  and  all  moneys  due  or  to  become 
due,  and  the  benefit  of  all  proceedings  by  execution  or  otherwise 
had  or  to  be  had  or  done  thereon ;''  and  he  constitutes  Aber  his 
attorney  irrevocable,  in  his  name,  to  Aber^s  use,  to  do,  for  the 
recovery  and  settling  of  the  said  damages  and  costs,  every  thing 
that  he  could  do  ;  covenanting  to  do  nothing  whereby  Aber  will 
be  defeated  in  the  recovery  of  the  monies  due  on  the  said  judg- 
ment ;  but  on  the  express  condition  that  all  costs  and  expenses 
which  may  accrue  by  reason  of  any  thing  done  in  the  premises, 
shall  be  paid  by  Aber,  and  that  he,  Rorback,  shall  not  be  liable 
for  any  part  of  the  same. 

He  says,  that  whatever  money  was  paid  for  the  said  assign- 
ment was  paid  to  David  Thompson,  Esq.,  who,  as  his  attorney, 
had  brought  the  suit,  and  drew  the' assignment  of  the  judgment ; 
and  this  defendant  does  not  know  what  amount  was  paid  to  him ; 
but  believes  the  whole  amount  of  said  judgment  debt  interest 
and  costs  was  received  by  said  Thompson,  inasmuch  as  he  paid 
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this  defendant  the  whole  amount  of  debt  and  interest  due  on  said 
judgment,  to  wit,  $300  64,  the  debt  due  this  defendant,  and  also 
the  interest  thereon  from  the  15th  of  August,  1843,  until  it  was 
paid  to  this  defendant,  and  informed  this  defendant  that  he  had 
received  the  costs. 

That  he  does  not  know  of  his  own  knowledge  who  paid  to 
Thompson  the  money  for  the  said  assignment ;  that  Thompson, 
as  his  attorney,  had  his  entire  confidence,  and  he  left  the  whole 
management  of  the  business  to  him,  Thompson,  and  this  defend- 
ant gave  himself  no  further  concern  about  it,  except  to  receive 
what  was  due  to  himself ;  but  this  defendant  believes  that  he 
was  informed  by  the  said  Thompson,  that  he  had  received  the 
money  for  the  said  assignment  from  the  attorney  of  Ebenezer 
Aber. 

That  after  he  received  the  money  due  him  as  aforesaid,  he  gave 
himself  no  further  concern  about  the  said  judgment,  or  any  sub- 
sequent proceedings  thereon ;  but  admits,  that  he  has  been  in- 
formed that  a  subsequent  judgment  was  recovered  thereon,  in  his 
name,  for  the  use  of  said  Aber,  in  the  Sussex  Circuit,  against 
Staats  and  the  complainant,  (Northrup  having  previously  died,) 
and  was  docketed  in  the  Supreme  Court,  and  an  execution  issued 
thereon  to  the  sheriflF  of  Hunterdon. 

He  admits  that  Staats  still  resides  in  Sussex,  but  he  has  no 
knowledge  of  the  amount  of  his  property,  nor  whether  there  is 
property  in  Hunterdon  belonging  to  Staats  or  the  estate  of  Nor- 
thrup. 

He  says  that  the  said  notes  were,  on  the  15th  of  September, 
1840,  and  while  the  said  partnership  was  still  in  existence,  as- 
signed to  him  by  the  said  Nelden,  and  the  payment  thereof  guar- 
anteed by  him  to  this  defendant ;  that  this  defendant  received 
them  from  him  for  his  accommodation,  and  at  his  particular  re- 
quest, and  advanced  him  the  money  thereon,  upon  the  represen- 
tation by  him,  and  the  belief  of  this  defendant,  that  they  were 
valid  bona  fide  claims  against  the  said  firm. 

He  denies  that  when  he  received  the  said  notes  from  Nelden, 
he  knew  that  the  complainant  was  a  minor  ;  and  charges  and  in- 
sists that  he  never  heard  or  knew  that  the  complainant  was  a 
minor  while  he  was  a  member  of  said  firm,  until  long  after  he  had 
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80  received  the  said  notes ;  but  at  what  time  he  heard  of  it  he 
does  not  now  recollect.  ^ 

He  says,  that  when  he  recoyered  his  judgment,  as  aforesaid, 
in  August,  1843,  Northrup  had  considerable  property  in  Sussex ; 
but  that  the  same  was  incumbered  at  that  time,  for  greatly  more 
than  its  value,  by  prior  judgments  and  mortgages ;  and  that,  at 
the  same  time,  Staats  had  considerable  property  in  Sussex, 
which  was  also  incumbered  by  judgments  prior  to  that  of  this 
defendant,  although  this  defendant  believes  that,  if  he  had  press- 
ed a  sale  of  Staats's  property,  it  would  have  satisfied  his  judg- 
ment ;  but  this  defendant  had  no  desire  to  press  or  crowd  Staats, 
or  to  sacrifice  his  property  at  sheriflF's  sale,  and  at  his  urgent  re- 
quest delayed  enforcing  the  judgment  in  order  that  he  might  have 
an  opportunity  the  more  easily  to  pay  it. 

He  denies  that  there  was  any  contrivance  whatever  between 
him  and  Northrup  and  Staats,  or  either  of  them,  for  the  purpose 
of  extorting  in  any  manner  from  the  complainant,  or  oppressing 
him  in  any  way,  or  compelling  him  to  pay  a  debt  that  he  was  not 
bound  to  pay. 

That  this  defendant  fully  believed  his  debt  was  a  just  one,  and 
justly  due  to  him  from  all  the  said  partners,  and  proceeded  in 
the  collecting  thereof  in  the  same  manner  that  he  would  in  any 
other  case. 

He  denies  that,  in  executing  the  aforesaid  assignment,  nor  in 
any  of  the  proceedings  connected  with  the  judgment  so  assigned, 
he  was  actuated  by  any  desire  to  extort  money  from  the  com- 
plainant, or  acted  with  the  assistance  or  for  the  benefit  of  the 
said  Staats ;  Ids  only  desire  was  to  collect  the  debt  honestly  due 
to  himself ;  and  insists  that,  for  that  puri)ose,  he  had  a  perfect 
ri^t  to  assign  the  said  judgment  as  he  did ;  and  that  since  the 
said  assignment  he  has  given  himself  no  concern  about  the  same, 
and  had  no  part  whatever  in  any  of  the  subsequent  proceedings, 
and  is  entirely  ignorant  at  whose  instance  and  by  whose  contri- 
vance and  for  whose  benefit  the  same  have  been  had. 

He  says  he  has  no  knowledge  whether  the  said  judgment  has 
been  paid  or  not  since  the  said  assignment ;  but  he  charges  that 
at  the  time  of  the  assignment  there  was  due  and  unpaid  upon 
said  judgment,  the  amount  so  paid  as  aforesaid  to  the  said  David 
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Thompson  for  the  said  assignment. 

The  answer  of  Aber  states,  that  on  the  18th  of  February, 
1846,  Rorback  assigned  the  said  judgment  to  him,  by  deed  of 
assignment  in  the  words  and  figures  following,  (setting  out  as- 
signment.) 

He  says  he  was  not  present  when  the  said  assignment  was  ex- 
ecuted nor  delivered,  nor  when  the  money  for  the  same  was  paid ; 
that  he  is  adyanced  in  years,  being  upwards  of  70,  quite  lame 
and  infirm,  and  but  seldom  goes  from  home ;  and  lires  about  7 
or  8  miles  from  Newton,  where  Rorback  lives,  and  where  the 
said  business  was  transacted ;  that  for  some  years  past,  M.  Ry- 
erson  Esq.,  of  Newton,  has  acted  as  the  attorney  of  this  defend- 
ant, and  transacted  all  his  business  requiring  professional  assis- 
tance ;  and  that  the  money  to  pay  Rorback  for  the  said  assign- 
ment was  placed  in  the  hands  of  said  Ryerson,  who  acted  in  the 
matter  at  the  request  and  as  the  attorney  of  this  defendant,  and 
was  requested  by  this  defendant  to  pay  the  money  to  Rorback 
and  procure  an  assignment  from  him  of  the  said  judgment  to  this 
defendant.  And  this  defendant  kept  no  memorandum  of  the 
amount  of  money  so  deposited  with  the  said  Ryerson,  or  of  the 
amount  paid  by  him,  and  cannot  therefore  state  from  his  own  re- 
collection the  exact  amount  paid ;  but  was  informed  by  the  said 
Ryerson,  and  so  charges  the  truth  to  be,  that  ho  paid  to  David 
Thompson,  the  attorney  of  Rorback,  on  the  delivery  of  the  said 
assignment,  the  whole  amount  of  the  said  judgment  debt  inter- 
est and  costs. 

That  before  the  execution  of  the  said  assignment,  Staats  call- 
ed on  this  defendant,  and  represented  that  Rorback  was  pressing 
the  payment  of  the  said  judgment,  and  would  sell  his  property, 
unless  the  amount  of  the  judgment  was  soon  paid  to  him ;  and 
further  stated  to  this  defendant,  that  the  said  judgment  grew  out 
of  the  partnership  debts  of  the  said  firm,  and  that,  in  justice 
the  complainant  should  pay  the  same,  inasmuch  as  he,  Staats, 
had  already  paid  large  sums  of  money  on  account  of  the  debts 
of  the  said  firm,  and  the  estate  of  Nortlirup  was  insolvent,  and 
that  the  complainant  was  bound  to  pay  his  proportion  of  the  said 
firm  debts ;  and  requested  the  defendants  as  his  friend,  to  ad- 
vance the  amount  of  the  said  judgment  to  Rorback,  and  take  an 
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assignment  thereof  from  him,  and  enclearor  to  collect  the  same 
out  of  the  complainant ;  and  this  defendant,  believing  the  repre- 
sentations of  Staats,  and  belieying  that  it  "vras  just  and  right 
that  the  complainant  should  pay  the  said  judgment,  consented  to 
take  an  assignment  thereof,  and  to  collect  the  same,  if  possible) 
from  the  complainant,  in  order  to  relieve  Staats  from  the  pay- 
ment of  what  this  defendant  believes  it  was  unjust  for  him  to  be 
compelled  to  pay. 

That,  after  the  said  assignment  was  executed,  he  instructed 
his  said  attorney  to  go  on  and  collect  the  said  judgment,  if  pos- 
sible, from  the  complainant ;  and  that  a  suit  was  brought  by  his 
said  attorney,  upon  the  said  judgment,  in  the  said  Circuit  Court, 
in  the  name  of  Rorback  for  the  use  of  this  defendant,  against 
the  complainant  and  Staats,  (Northrup  being  then  dead,)  the 
summons  in  which  was  returnable  to  the  term  of  May,  1846,  of 
said  court,  and  was  returned  served  on  Staats,  and  ^^not  found'' 
as  to  the  complainant ;  in  which  suit  judgment  was  recovered  on 
the  4th  of  August,  1846,  for  |390  92  debt  and  $24  07  costs. 

He  admits  that  before  bringing  the  last  named  suit,  he  gave  no 
notice  of  the  said  claim  to  the  complainant,  nor  demanded  pay- 
ment thereof  from  him  ;  and  believes  his  said  attorney  did  not 
either. 

He  says  he  has  no  knoTyledge,  except  from  the  bill,  of  the 
time  when  the  complainant  was  first  informed  of  the  existence  of 
either  of  the  said  judgments. 

He  admits  that  the  last  judgment  was,  shortly  after  it  was  re- 
covered, docketed  in  the  Supreme  Court,  and  that  a  fi.  fa.  was 
issued  thereon  to  the  sheriflF  of  Hunterdon,  returnable  to  Octo- 
ber term,  1846,  of  that  court ;  and  that  the  said  sherifiF  was  di- 
rected to  levy  upon  all  the  property  of  the  complainant  and  sell 
it  to  satisfy  the  said  judgment. 

He  admits  that  Northrup  died  in  the  spring  of  1845,  intes- 
tate, and  charges  that  he  died  largely  insolvent,  and  that  his  es- 
tate will  not  pay  5  per  cent,  of  his  debts. 

He  admits  that  Staats  still  resides  in  Sussex,  and  owns  con- 
siderable property  there ;  but  to  what  amount  it  is  incumbered 
he  does  not  know  ;  and  he  believes  that  there  is  no  property  in 
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the  ooonty  of  Hunterdon  belonging  either  to  him  or  to  the  estate 
cf  Northrup. 

He  denies  that  he  ever  knew  or  heard  that  the  complainant 
^as  a  minor  when  the  said  notes  were  given,  or  that  he  had  any 
defence  to  the  judgment  assigned  to  him,  till  since  the  subpoena 
i&nd  injunction  in  this  suit  were  served  upon  him ;  but  insists  and 
charges,  that  when  the  judgment  was  assigned  he  believed  it  was 
&  regular  and  valid  judgment,  and  binding  on  the  complainant 
3nd  Staats,  and  had  no  suspicion  to  the  contrary ;  and  he  denies 
that  he  purposely  withheld  from  the  complainant  any  knowledge 
of  the  said  proceedings,  in  order  to  prevent  him  from  setting  up 
the  plea  of  infancy  or  any  other  defence  to  the  said  judgement. 

He  says  he  is  advised  by  his  counsel,  that  in  a  suit  on  the  first 
judgment,  a  plea,  by  the  complainant,  of  infancy  when  the  said 
notes  were  given  would  have  been  no  defence,  he  being  of  full 
age  when  the  said  first  judgment  was  recovered,  as  appears  by 
liis  bill ;  and  that,  as  the  first  judgment  was  recovered  before 
the  adoption  of  the  present  constitution,  and  Northrup  was  dead 
when  the  same  was  assigned,  he  could  not  have  had  the  said  first 
judgment  docketed  in  the  Supreme  Court. 

He  admits,  that  in  August  1843,  Staats  had  considerable  prop- 
erty in  Sussex ;  but  says  he  has  been  informed  and  believes  it 
was  incumbered  by  prior  judgments,  but  to  what  amount  he  does 
not  know ;  and  that  he  is  informed  and  believes  that  Rorback 
delayed  selling  the  property  of  Staats,  to  satisfy  his  said  judg- 
ment, on  account  of  the  urgent  solicitations  of  Staats,  so  as  not 
to  distress  him  or  cause  his  property  to  be  sacrificed  at  sheriff's 
sale ;  Rorback  having  no  immediate  want  of  money ;  and  this 
defendant  knows  of  no  other  reason  for  the  delay ;  and,  from  the 
Information  he  has  received,  denies  that  there  was  any  combina- 
tion or  contrivance  between  Rorback  and  Northrup  and  Staats^ 
or  either  of  them,  for  the  purpose  of  unjustly  extorting  money 
from  the  complainant. 

He  says  that  he  never  knew  or  heard,  till  since  the  filing  of  the 
tK>mplainant's  bill,  of  the  recovery  of  the  judgment  by  A.  A. 
Ackerson,  mentioned  in  the  bill,  or  of  any  of  the  subsequent 
proceedings  thereon ;  and  that  he  does  not  know  at  whose  in- 
stance and  by  whose  aid  or  contrivance  the  said  proceedings  were 
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carried  on.  He  denies,  that  he  has  ever  received  any  aAaistance 
from  Staats  in  any  of  the  aforesaid  proceedings ;  and  denies  that  he 
ever  received  from  Staals  any  money  whatever,  either  to  procure 
the  said  assignment,  or  to  pay  the  expenses  of  any  of  the  proceed- 
ings which  have^been  had  on  said  judgment  since  the  assignment ; 
but  he  admits  that  the  judgment  so  recovered  in  the  name  of  Ror- 
back  for  his  use,  and  the  subsequent  proceedings  therein,  are  so  far 
for  the  benefit  of  Staats,  as  that  if  ther  complainant  should  be 
compelled  to  pay  the  whole  judgment,  Staats  would  be  relieved 
from  the  payment  of  all  but  what  his  fair  proportion  would  be, 
in  a  settlement  between  him  and  the  complainant  of  the  said 
partnership  transactions  and  the  debts  growing  thereout. 

He  denies  that  the  proceedings  so  as  aforesaid  had  in  his  be- 
half have  been  had  for  the  purpose  of  defrauding  the  complain- 
ant, or  of  depriving  him  of  any  defence  he  might  have  to  the  sud 
judgment ;  but  they  have  been  had  for  the  purpose  already  sta- 
ted ;  and  he  supposes  and  believes,  that  they  have  been  had 
with  the  knowledge  and  consent  of  Staats. 

He  says  he  does  not  know  of  his  own  knowledge  how  much 
was  due  on  the  judgment  so  assigned  to  him  when  it  was  assign- 
ed ;  but,  from  representations  made  to  him,  he  believes  imd  char- 
ges that  the  whole  of  it  was  then  due  and  unpaid ;  and  he  ex- 
pressly denies  that  any  part  of  it  has  ever  been  paid  to  him  by 
Staats  or  any  other  person,  and  insists  that  the  whole  amount 
thereof  is  due  to  him. 

The  answer  of  Staats  says  that  for  some  time  prior  to  Decem- 
ber, 1839,  he  and  Northrup  had  been  doing  business  in  Lafay- 
ette, Sussex  county,  as  partners  in  the  milling  and  foundry  bu- 
siness ;  and  that,  in  December,  1839,  the  complainant  was  taken 
into  the  firm  as  a  partner,  and  the  same  business  was  continoed 
under  the  name  and  firm  of  Northrup,  Staats  &  Co. 

He  admits  that  Uie  complainant  invested  $1000,  and  ^at 
each  partner  was  to  share  in  the  profits  in  proportion  to  his  share 
of  capital  invested. 

He  admits,  that  in  May  following  the  parties  opened  a  atore, 
in  connexion  with  their  other  business,  which  was  carried  on  up- 
on the  same  capital,  and  under  the  same  arrangement,  as  to  the 
division  of  the  profits. 
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^  He  denies  that  he  then  knew  that  the  complainant  was  a  mi- 
nor ;  and  whether*  Northmp  iknew  it  or  not  he  does  not  know ; 
that,  on  the  contrary,  he  supposed  and  belieyed  that  the  com,- 
plainant  was  then  of  age  ;  and,  to  the  best  of  his  knowledge  and 
belief,  he  never  ^knew  or  heard  of  the  complainant's  being  a  mi- 
nor while  a  member  of  the  firm,  until  long  after  the  firm  was 
dissolved. 

He  says,  that  on  or  about  October  1, 1840,  Northrup  repre- 
sented to  him  that  the  complainant  was  desirous  to  dissolve  the 
partnership  in  such  a  manner  that  he,  the  complainant,  might 
continue  the  store  alone,  and  leave  Northrup  and  this  defendant 
to  continue  the  rest  of  the  business ;  but  that  this  defendant 
utterly  refused  to  do  it,  and  insisted  that  he  would  leftve  the  firm 
himself,  and  accordingly  sold  out  his  interest  to  the  complainant 
and  Northrup,  and,  by  the  agreement  between  them,  this  defend- 
ant was  to  receive  back  his  capital,  and  $500  for  his  share  of  the 
profits,  and  the  other  two  were  to  take  the  assets  of  the  firm  and 
pay  all  its  debts ;  and  he  says,  that  in  two  days  after  he  had 
made  the  said  arrangement  and  sale,  somcarrangement  was  made 
between  Northrup  and  the  complainant,  by  which  the  complain- 
ant sold  out  his  interest  to  Northrup  ;  but  what  the  particulars 
of  the  said  sale  and  arrangement  were  he  did  not  then  and  does 
not  now  know,  not  having  been  present  at,  nor  a  party  to  it. 

He  admits  that,  at  the  dissolution  of  the  partnership,  the 
partnership  property  was  suflScient  to  pay  the  partnership  debts. 

He  says  that,  after  he  made  the  said  sale,  the  other  parties 
took  into  their  custody  and  possession  the  books,  papers  and  as- 
sets of  the  firm,  and  afterwards,  on  the  10th  of  February,  1841, 
the  complainant  gave  to  this  defendant  some  accounts  which  had 
belonged  to  the  firm  to  collect,  amounting  to  $172  57,  to  be  ap- 
plied, when  collected,  to  what  was  so  agreed  to  be  paid  to  this  de- 
fendant, when  he  sold  out ;  of  which  accounts  he  has  received 
$108  36 ;  and  that  this  is  all  he  received  of  the  amount  so  due 
Mm  on  the  dissolution  of  the  firm. 

He  says  that,  on  or  about  May  11, 1843,  G.  H,  Coursen  and 
E.  B.  Woodruff  recovered  a  judgment  in  the  Supreme  Coxirt, 
against  the  firm  of  Northrup,  Staats  and  Co.,  for  $444  75  dam- 
ages and  costs,  on  which  an  execution  was  issued  to  the  sheriff  of 
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Sussex,  and  that  he  paid  o£f  the  said  judgment,  with  interest, 
costs  and  execution  fees,  amounting,  when  paid,  to  $488  ;  and 
that,  on  or  about  May  23,  1843,  one  J.  B.  Marsh  recovered  a 
judgment,  in  the  Common  Pleas  of  Sussex,  against  the  said  firm, 
for  $191,  on  which  an  execution  was  issued  to  the  same  sheriff, 
and  that  he  paid  off  that  judgment  also,  amounting,  when  paid,  to 
$214  92 ;  and  that  he  has,  also,  since  the  dissolution,  paid  off  a 
note  given  bj  the  firm  to  Jos.  Strader,  for  $55,  dated  August  24, 
1840  ;  and  has,  also,  since  that  time,  paid  other  debts  of  the  said 
firm,  the  amounts  of  which  he  cannot  now  ascertain,  not  being 
able  to  find  the  receipts  for  the  same. 

He  admits  that  Rorback,  in  August,  1843,  recovered  a  judg- 
ment in  the  Circuit  Court  of  Sussex,  against  the  firm,  for  the 
amount  stated  in  the  bill ;  and  says  that,  before  that  suit  was 
commenced,  Rorback  spoke  to  him  about  the  notes  on  which  it 
was  brought,  and  that,  soon  afterwards,  and  before  the  suit 
was  brought,  he,  this  defendant,  spoke  to  the  complainant  on  the 
subject,  and  that  the  complainant  did  not  at  that  time  say  or  in- 
timate that  he  was  a  minor  when  the  said  notes  were  given,  or 
that  there  was  any  defence  to  the  notes,  but  seemed  to  know  all 
about  them  and  for  what  they  were  given,  and  replied  that  Ror- 
back had  better  sue  on  them  and  collect  the  money  from  Northrup 
as  soon  as  he  could. 

He  says  that,  in  January  or  February,  1846,  he,  this  defend- 
ant, being  pressed  by  Rorback  for  the  payment  of  the  said  judg- 
ment, and  not  being  able  to  obtain  any  further  delay  from  him, 
applied  to  Aber  and  requested  him  to  pay  the  amount  of  said 
judgment  to  Rorback  and  take  an  assignment  of  it,  and  collect 
it,  if  he  could,  from  the  complainant ;  and  stated  to  him  that  it 
grew  out  of  the  partnership  debts  of  the  said  %m,  and  informed 
him  that  this  defendant  had  paid  a  large  amount  of  the  said  debt^^ 
when,  according  to  the  terms  of  the  dissolution,  he  was  not  bound 
to  pay  any  of  the  debts ;  but  that  the  complainant  and  Northrup 
were  bound  to  pay  them ;  and  thereupon  Aber  consented  to  take 
an  assignment  of  the  said  judgment,  and  this  defendant  is  inform- 
ed and  believes  that  the  same  was  afterwards  assigned  to  him  hj 
Rorback ;  but  what  he  paid  for  it  this  defendant  does  not  know ; 
but  he  denies  that  he  ever  paid  any  thing  to  Aber  for  the  pur- 
poBe  of  procuring  the^  said  aesigmnent. 
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He  admits  the  second  judgment,  in  the  name  of  Rorback  for 
the  nse  of  Aber,  against  the  complainant  and  him ;  and  says  he 
has  been  informed  and  believes  that  the  same  has  been  docketed 
in  the  Supreme  Court,  and  an  execution  issued  thereon  to  the 
sheriff  of  Hunterdon. 

He  admits  that  he  still  resides  in  Sussex,  and  has  property 
there  sufficient  to  pay  all  his  debts  ;  but  has  none  in  Hunterdon, 
and  belieyes  there  is  none  there  belonging  to  the  estate  of  Nor- 
thrup. 

He  says  he  does  not  know  when  the  complainant  removed  from 
Sussex,  nor  when  he  removed  from  there  to  Hunterdon ;  but  he 
insists  and  charges  that,  before  Rorback  commenced  the  first  suit, 
he,  this  defendant,  informed  the  complainant  of  the  existence  of 
the  debt  for  which  it  was  brought. 

He  says  that  soon  after  the  recovery  of  the  said  first  judg- 
ment, Northrup's  property  was  sold  to  pay  prior  judgments,  and 
that  Northrup  died  largely  insolvent ;  and  that  the  delay  given 
by  Rorback  to  this  defendant  was  at  his,  this  defendant's  solici- 
tation, to  prevent  a  sacrifice  of  his  property ;  and  he  denies  that 
there  was  any  collusion  between  him  and  Rorback  or  Nor- 
thrup, for  the  purpose  of  extorting  money  from  the  complainant. 

He  admits  that  A.  A.  Ackerson,  on  the  12th  of  November, 
1844,  recovered  a  judgment  in  the  Supreme  Court,  against  him 
and  the  complainant  and  Northrup,  for  $693  40,  damages  and 
costs,  which  judgment  was  recovered  on  three  notes  given  by  the 
said  firm,  two  of  them  to  Paul  Ackerson,  and  the  other  to  the  ex- 
ecutors of  his  estate,  the  latter  for  grain  sold  to  said  firm,  and 
the  two  former  for  money  lent  to  the  said  firm ;  and  that  A.  A. 
Ackerson  was  executor  of  the  said  P.  Ackerson,  deceased;  in 
which  suit,  the  summons  was  served  on  him  and,  he  believes,  on 
Northrup,  'but  not,  as  he  believes,  on  the  complainant,  who  then 
lived  in  Hunterdon ;  and  that  this  defendant  and  Northrup,  know- 
ing the  debt  for  which  the  suit  was  brought  to  be  just,  suffered 
judgment  to  go  by  default ;  and  he  has  heard  and  believes  that 
the  said  judgment  was  paid  by  the  complainant,  on  an  execution 
issued  to  the  sheriff  of  Hunterdon,  after  the  complainant  had^ 
*lrithout  success,  applied  to  thcf  Suppreme  Court  to  open  said 
judgment  aad  allow  him  to  plead  infancy. 
82 
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He  admits  that,  before  the  said  suit  was  brought,  A'  ifk  Ack- 
ersoQ  called  on  him  to  pay  the  said  notes,  and  that  he  told  Acker- 
son  he  ought  to  collect  the  same  from  the  complainant,  for  that 
he,  this  defendant,  had  paid  a  large  amount  of  the  debts  of  the 
said  firm,  which,  as  between  him  and  his  partners,  he  was  not 
bound  to  pay,  and  the  complainant  had  not,  so  far  as  this  defend- 
ant knew,  paid  any  of  the  said  debts  ;  but  he  denies  that  the 
mode  of  proceeding  taken  by  Ackerson  to  collect  the  said  notes 
was  at  his  instance,  or  by  his  aid  and  contrivance,  any  further 
than  that  he  told  Ackerson,  as  has  been  already  stated,  that  he 
ought  to  collect  the  said  notes  from  the  complainant,  and,  when 
served  with  the  summons  in  said  suit,  knowing  the  debt  to  be  just- 
ly due  Ackerson,  allowed  judgment  to  go  by  default ;  and  he  de- 
nies that  he  has  rendered  any  assistance  to  Aber  in  the  proceed- 
ings so  as  aforesaid  adopted  by  him  ;  but  he  admits  that  they  are 
so  far  for  his  benefit  that  if  Aber  collects  the  amount  of  the  said 
judgment  from  the  complainant,  he  will  not  be  compelled  to  pay 
it  to  Aber,  and  it  may  be  the  means  of  inducing  the  complainant 
to  make  a  full  and  fair  settlement  of  the  said  partnership  afiairs 
and  debts  with  this  defendant,  which  he  is  anxious  to  have  done^ 
and  which  he  has  frequently  requested  the  complainant  to  do,  with- 
out success. 

He  denies  that,  so  far  as  he  knows,  the  proceedings  had  as  a- 
foresaid  by  Aber  have  been  adopted  for  the  purpose  of  defraud- 
ing the  complainant,  or  of  unjustly  extorting  money  from  him,  or 
of  obtaining  judgment  against  him  without  his  knowledge,  that  he 
might  be  deprived  of  any  defence ;  and  if  any  such  motive  exist- 
ed on  the  part  of  any  person,  he  is  ignorant  of  it ;  but  he  admits 
he  knew  that  Aber  intended  to  collect  the  said  judgment  from  the 
complainant,  if  he  could,  but  did  not  know  what  mode  of  pro- 
ceeding he  would  adopt  to  do  it. 

He  says  that  the  notes  on  which  the  judgment  of  Rorback  was 
recovered  are  in  Northrup's  writing,  and  signed  with  the  part- 
nership name,  in  Northrup's  writing ;  but  he  does  not  know  for 
what  they  were  given,  or  whether  Northrup  or  the  complainant 
had  ever  paid  any  thing  on  said  notes  or  on  the  judgments  recover- 
ed thereon,  and  he  has  not  paid  any  thing  himself  on  said  notes,  or  on 
the  judgments  since  recovered  thereon,  eitlier  to  Rorback  or  Aber. 
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He  AjB  he  does  not  know,  except  by  the  bill,  whether  the  com- 
plmmant,  at  the  time  said  notes  were  given,  was  a  minor ;  but  he 
^K^ists  that  during  the  whole  time  of  the  partnership  he  suppos- 
^  and  belieyed  that  the  complainant  was  over  twenty-one ;  and 
^'^Mthe  people  generally,  at  and  in  the  yicinity  of  Lafayette,  en- 
^^itained  the  same  belief;  and  he  says  he  does  not  know  whether 
^  iwt  the  knowledge  of  said  suits  in  the  name  of  Rorback  was 
P^tposely  or  by  design  withheld  from  the  complainant,  or  wheth- 
^  or  not  the  mode  of  prosecuting  the  complainant  was  adopted 
'^  order  as  much  as  possible  to  prevent  the  complainant  from  ob- 
filing  any  knowledge  of  said  proceedings  until  an  execution 
should  be  served  on  him. 

It  was  shown,  on  the  argument,  that  the  complainant  was  bom 
i^  March,  1820. 

«S.  6.  Potts  moved  to  dissolve  the  injunction.  He  cited  1 
(^een^s  Ch.  163, 172 ;  8  Eng.  Cond.  Ch.  Rep.  66 ;  2  Myln 
^nd  Keen  423 ;  2  Harrison^ s  Rep.  270 ;  6  Taunton  866  ;  8  lb: 
85,  608 ;  7  Eng.  C.  L.  Rep.  49 ;  2  Rentes  Com.  239. 

Jl.  Wurts  and  W.  Hoisted  contra.    They  cited  7  Cranch  826 ; 

1  South.  Rep.  98 ;   Smith  on  Contracts  101,  206,  7 ;  Stra. 

1083 ;  6  Bam.  and  Aid.  147 ;  2  Maui,  and  Selw.  206 ;  2 

Story^s  Eq.  sec.  896,  6 ;  6  Howard^ s  Rep.  43  ;  4  Taunton  468 ; 

3  Ih.  307 ;  3  Esp.  Rep.  76, 426. 

The  Chancellor.    The  injunction  will  be  continued  to  the 
Wring. 
Motion  denied. 
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The  Socety  for  Establishing  Useful  Manufactures  v. 
The  Morris  Canal  and  Banking  Company. 

'The  Society  for  Ettablitbinf  Uwfal  Manofecturei,"  incorporated  in  1791,  located  at  the 
Falls  of  the  Paaaic,  puUed  down  a  gate  and  waate  way  of  the  Canal  of  "The  Morrie 
Canal  and  Banking  Company/'  incorporated  in  1824,  and  discharged  the  water  from 
the  canal  into  the  Passaic  above  the  Falls.  The  Canal  Company  repaired  the  breach 
and  filed  their  bill  against  the  Society  for  an  injunction ;  which  was  granted.  The 
Society  filed  a  cross  bill,  setting  up  an  agreement  entered  into  between  the  Canal 
Company  and  them,  in  1826,  for  the  discharge  of  water  from  the  canal  into  the  Pas- 
ndc  above  the  Falls;  and  stating  that  the  Canal  Company,  in  breach  of  the  agree- 
ment, had  nailed  down  the  gates  of  the  waste  way  and  stopped  the  flow  of  water 
from  the  canal  to  the  river,  and  thereby  broke  the  agreement ;  and  praying  a  decree 
for  the  specific  performance  of  the  agreement. 

A  demurrer  to  the  bill  was  overruled. 

The  bill  and  cross  bill  are  sufficiently  stated  in  the  case  of 
**The  Morris  Canal  and, Banking  Company''  v.  "The  Society 
for  establishing  Useful  Manufactures,''  reported  ante  Vol.  1, 
page  203. 

A  demurrer  was  filed  to  the  cross  bill. 

W.  Halsted  in  support  of  the  demurrer.  He  cited  Story^s 
Eq.  PI.  sec.  678,  631 ;  Hopkins^s  Rep,  84 ;  8  Cowen,  361 ;  4 
Hen.  and  Munf.  423 ;  2  Mad.  Ch.  Rep.  356  ;  Ambler  452  ;  1 
Bro.  Ch.  125 ;  1  P.  Wms.  371 ;  3  Mk.  276 ;  2  Ves.  Sen.  193  ; 
1  Coxe  Ch.  102 ;  2  lb.  4. 

W.  Pennington  and  P.  D.  Vroom  contra.  They  cited  Sto- 
ry^s  Eq.  PI.  sec.  391,  394,  413,  414,  415,  419 ;  12  Pick  Rep. 
84, 169 ;  Drury  on  Inj.  237,  9,  245,  298 ;  10  Ves.  193  ;  7  lb. 
807 ;  2  .atk.  83 ;  1  Ves.  Sen.  543 ;  1  Ves.  Jun.  140 ;  2  P. 
Wms.  266 ;  3  Ves.  Sen.  414  ;  3  John.  Ch.  287  ;  Drury  on  Inj. 
298 ;  Story's  Eq.  PI.  sec.  443,  628,  391 ;  2  Scho.  and  Lef. 
199  ;  Mitf.  PI.  81 ;  Cooper  Eq.  PI.  85, 86, 216 ;  1  Ves.  Jun. 
210,  213. 

The  Chancellor.    The  demurrer  will  be  overruled. 

Order  accordingly. 
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GooLD  HoYT  V.  The  Bridgewater  Copper  Mining  Co.  aad 

others. 

A  bond  and  mortfigo  (iTen  in  fulfilment  of  a  prior  written  agreemeot  for  the  tale  and 
parehaae  of  property,  at  a  price  ttipolated,  to  be  paid  in  a  itipalated  manner,  wilh 
incereei,  tbe  intemt  to  be  paid  half  yearly  in  adf  anet,  held  not  to  be  usarioM. 

A  new  bood  and  mortgage  were  ■abetltnted  for  the  firrt,  diepeoting  with  the  paymetttr^f 
inteneet  in  advance.  The  Chancellor  laid,  that  if  he  could  think  the  fint  ueniisai^ 
he  thoold  hold  that  luch  a  contract  might,  by  rabieqoent  agreement  of  the  paitiee,  be 
freed  freoi  the  vice. 

Aela  ol  m  eabieqaent  board  of  directon  of  a  corporathm  whteh  were  held  to  be  a  reoog- 
nitioQ  and  eaoctioa  ot  a  mortgaga  given  bf  a  former  board. 

On  the  13th  Jannary,  1840,  Goold  Hoyt  filed  his  bill  sUtisg 
that,  on  the  15th  December,  1836,  "The  President  and  Direc- 
tors of  the  Bridgewater  Copper  Mining  Company,"  being  indebt- 
ed to  him  in  $86,378,  for  stock  in  the  Bridgewater  copper  mines^ 
together  with  certain  lands  and  premises  in  the  township  cf 
Bridgewater  in  the  county  of  Somerset,  before  then  sold,  assign* 
ed  and  conveyed  to  the  said  "The  President  and  Directors  of 
Ae  Bridgewater  Copper  Mining  Co.,'*  being  the  same  premises 
described  in  the  mortgage  set  forth  in  the  bill,  for  securing  the 
payment  of  the  said  sum,  with  interest,  to  the  complainant,  did^ 
on  the  day  and  year  aforesaid,  make  and  execute,  under  their 
corporate  seal,  to  the  complainant,  their  bond,  of  that  date,  con- 
ditioned for  the  payment  of  the  said  sum  on  or  before  the  15th 
December,  1838,  with  interest  from  the  date  thereof,  to  be  paid 
semi-annually ;  and,  at  the  same  time,  for  the  better  securing 
the  payment  of  the  said  sum  according  to  the  condition  of  the 
said  bond,  did  make  and  execute,  under  their  corporate  seal^ 
their  mortgage,  dated  the  said  15th  December,  1836,  by  which^ 
in  consideration  of  the  said  sum,  they  conveyed  to  the  complain- 
ant, in  mortgage,  the  premises  in  the  bill  described. 

That  the  execution  of  the  said  mortgage  was,  on  the  said  16ih 
December,  1836,  duly  acknowledged  by  the  said  company,  by 
their  president,  Peter  I.  Stryker,  before  James  Taylor,  Esq., 
a  judge  &c.;  and  that  the  said  mortgage  was  duly  recorded  on 
the  12th  of  April,  1837. 
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The  bill  prays  foreclosure  &c. 

To  this  bill  the  company  put  in  their  answer,  on  the  14th 
August,  1840,  by  which  they  say,  that  said  bond  and  mortgage 
were  not  given  by  the  said  company,  nor  by  any  person  authori- 
sed to  give  and  execute  them  on  their  behalf,  or  to  affix  the  seal 
of  the  said  corporation  thereto;  that  the  persons  calling  them- 
selves the  board  of  directors,  by  whose  order  the  same  were  giv- 
en, were  not  lawfully  elected  directors,  nor  had  they  at  the  time 
sny  power  to  execute  the  same ;  that  the  same  were  given  by  th« 
order  of  Peter  I.  Strykcr,  James  S.  Nevius,  James  S.  Green 
and  William  Thompson,  alleging  themselves  to  be  a  board  of  di- 
rectors of  the  said  company,  when  they  were  not  at  the  time  duly 
elected  directors ;  that  there  had  been  no  election  by  the  stock- 
holders for  three  years  and  upwards,  and  that  part  of  said  pre- 
tended directors  had  never  been  elected  by  the  stockholders,  pur- 
suant to  the  charter,  but  had  been  appointed  by  other  directors 
whose  terms  of  office  had  long  before  expired. 

They  further  say  that,  even  if  the  said  persons  had  been  duly 
chosen  directors,  and  as  such  were  authorized  to  bind  the  com- 
pany, yet  that  it  could  only  be  done  in  the  manner  prescribed  by 
the  charter  and  by-laws  of  the  company. 

That  the  charter  provides  that  a  majority  of  the  directors 
for  the  time  being  shall  form  a  board  or  qiorum  for  business, 
and  have  power  to  make  such  by-laws  as  to  them  shall  appear 
needful  and  proper  touching  the  management  and  disposition  of 
the  stock  and  effects  of  the  corporation ;  that  certain  by-laws 
were  made  by  which  it  is  ordained,  among  other  things,  that 
there  shall  be  a  regular  meeting  of  the  board,  at  Somerville,  on 
the  1st  Tuesday  of  January,  and  at  such  place  and  in  such 
State  as  may  be  designated  by  the  president  for  the  occasion,  on 
the  1st  Tuesday  of  April,  July  and  October,  in  every  year;  ex- 
tra meetings  may  be  held,  at  such  place  as  may  be  designated  by 
the  president,  whenever  in  his  judgment  the  same  may  be  deem- 
ed necessary,  or  whenever  a  requisition  shall  be  made  on  him  by 
any  two  of  the  directors  to  call  the  same.  And  that  by  the  said 
by-laws  it  is  further  ordained,  that  it  shall  be  the  duty  of  the 
secretary  to  issue  written  summons  for,  and  to  attend  all  regular 
meetings  of  the  board,  and  to  keep  a  minute  of  the  proceedings 
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of  the  same,  to  be  by  him  recorded  in  a  book  to  be  by  him  provi- 
ded for  the  purpose. 

And  the  defendants  say,  that  on  the  said  13th  Decembeir, 
1836,  four  persons  claiming  to  be  directors,  viz :  the  said  Stry- 
ler,  Nevius,  Green  and  Thompson,  casually  met  in  New  Bruns- 
wick, and  after  pretending  to  make  a  certain  compromise  or  ar- 
rangement with  the  complainant  of  a  suit  then  pending  in  this 
court,  agreed  to  make,  and  did  make,  to  the  complainant,  the 
said  bond  and  mortgage ;  that  said  meeting  was  not  a  regular 
meeting  of  the  board,  according  to  the  charter  and  by-laws,  nor 
an  extra  meeting  on  the  call  of  the  president,  or  designated  by 
him  on  a  requisition  of  any  two  of  the  directors.  That  no  writ- 
ten notice  was  ever  giren  of  said  meeting,  to  the  other  members 
of  the  board ;  but  that  the  proceedings  were  had  in  the  absence 
of  three  of  the  directors,  and  withoi^t  their  knowledge  or  consent ; 
and  the  defendants  insist,  that  the  corporation  is  not  bound  by 
the  unauthorized  proceedings  of  four  persons,  styling  themselves 
a  board  of  directors,  and  acting  without  notice  to  others  equally 
interested  and  clothed  with  equal  rights  and  privileges ;  that 
though,  by  the  charter,  four  directors,  being  a  majority,  folrm  a 
quorum  ;  yet  that  the  power  to  act  as  a  board  is  confined  to  such 
times  as  they  shall  be  lawfully  convened  for  business,  either  at  a 
stated  meeting,  or  at  an  extra  meeting  lawfully  convened  by  the 
president,  either  on  his  own  judgment,  or  on  a  requisition  of  two 
of  the  directors,  and  on  written  notice  given  to  all  the  members 
of  the  board ;  and  they  insist  that  the  said  bond  and  mortgage, 
given  as  aforesaid,  are  void.  And  they  say,  that  the  complain- 
ant, who  was  present  at  the  giving  thereof,  was  well  acquainted 
with  the  charter,  by-laws  and  situation  of  the  company,  having 
formerly  been  president  of  the  board ;  and  that  the  whole  trans- 
action was  without  authority,  and  a  fraud  on  the  company. 

The  defendants  further  say,  that  the  intent  and  meaning  of 
the  charter  is,  that  the  directors  shall  be  stockholders  ;  that,  at 
the  time  when  the  bond  and  mortgage  were  given,  two  of  the 
persons  present,  claiming  to  be  directors,  were  not  stockholders, 
but  were  strangers,  and  had  never  been  elected  by  the  stock- 
holders. 

They  deny,  that  at  the  time  of  the  execution  of  the  said  bond 
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and  mortgage,  the  company  were  indebted  to  the  complainant  in 
any  snch  sum,  for  stock  in  the  Bridgewater  copper  mines  and  for 
certain  lands  in  Somerset  before  then  sold,  assigned  and  conyey- 
ed  to  the  company ;  and  they  aeny  that  said  stock  and  property 
constitute  the  consideration  for  which  the  said  bond  and  mort- 
gage were  given ;  but  they  say,  that  the  immediate  consideration 
thereof  was  a  certain  other  mortgage,  on  the  same  property, 
(^ven  by  the  company  to  the  complainant,  on  the  10th  October, 
1880,  for  $66,000,  which  they  say  was  usurious  and  void ;  that, 
at  the  time  of  the  giving  thereof,  the  complainant  demanded  and 
corruptly  and  usuriously  received,  on  the  whole  sum  mentioned 
therein,  the  interest  for  six  months  in  advance,  at  6  per  cent ; 
by  reason  whereof  the  said  mortgage  and  contract  were  void  in 
law. 

And  the  defendants  say  that,  after  the  said  mortgage  became 
payable,  the  complainant  instituted  a  suit,  in  this  court,  to  fore- 
close the  said  mortgage  ;  and  that  the  defendants,  in  bar  of  that 
suitj  set  up  and  insisted  that  the  said  mortgage  was  void  for  the 
reasons  aforesaid ;  and  that,  while  the  matter  was  pending,  the 
complainant,  under  various  plausible  pretences,  induced  the  said 
four  persons  claiming  to  be  directors  to  settle  and  compromise 
the  said  suit;  and  that,  thereupon,  the  said  Stryker,  Nevius,. 
Green  and  Thompson,  without  any  meeting  of  the  board  having 
been  lawfully  convened,  in  the  absence  of  the  other  directors  or 
the  persons  claiming  to  be  such,  a^nd  without  consultation  with  or 
direction  from  the  company  or  stockholders,  did,  on  ^aid  Decem- 
ber 13, 1836,  make  a  settlement  of  the  said  suit,  and  on  that 
settlement  did  execute  to  the  complainant  the  said  bond  and 
mortgage  mentioned  in  his  bill,  in  fraud  of  the  rights  of  the 
stockholders  of  the  company. 

And  the  defendants  say  that  the  last  bond  and  mortgage  were 
given  for  the  principal  and  interest  of  the  former  bond  and  mort- 
gage ;  and  that  the  object  of  the  complainant  in  staying  said  suit 
and  compromising  the  same  was  to  obtain  a  new  security,  in  the 
expectation  and  hope  thereby  to  avoid  the  legal  defence  of  the 
defendants.  But  the  defendants  insist  that  the  last  bond  and 
mortgage,  being  given  in  lieu  of  the  former,  and  founded  on  the 
same  illegal  consideration,  are  void ;  and  they  pray  that  thej 
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may  have  the*  same  benefit  from  the  answer,  in  their  behalf 9  as  if 
the  said  matter  had  been  specially  pleaded  in  bar. 

And  they  say  that  when  the  said  bond  and  mortgage  of  Octo- 
ber, 1830,  were  given  to  the  complainant,  he  was  a  member  of 
the  company  and  president  of  the  board ;  that  it  was  agreed  by 
the  board  to  raise  money  by  loan  to  carry  on  the  mining  opera- 
tions of  the  company ;  and  that  for  that  purpose  they  gave  the 
bond  and  mortgage  to  the  complainant  for  065,000 ;  and  he,  in* 
stead  of  advancing  the  money  or  any  part  thereof,  gave  to  the 
company  a  promissory  note  of  Peter  I.  Stryker,  to  the  said 
amount,  payable  on  demand.  And  they  say  they  are  informed^ 
and  they  allege,  that  there  was  no  such  sum  of  money  due  from 
said  Stryker  to  the  complainant ;  that  no  part  of  said  money 
was  paid  or  raised  on  said  nole  ;  and  that  the  said  note  was,  af- 
terwards, in  July  of  the  following  year,  given  up  and  restored  to 
the  said  Stryker.  And  they  say  that  the  whole  proceeding  was 
an  artifice  and  contrivance,  on  the  part  of  the  complainant,  the 
real  object  of  which  was,  under  pretence  of  aiding  the  company 
by  a  loan  of  money,  to  speculate  on  the  necessities  of  the  com- 
pany, and  obtain  a  large  and  productive  lien  on  the  property^ 
And  the  defendants  submit  that,  independently  of  the  fact  of 
usury  in  the  first  contract  or  mortgage,  the  same  was  inequitable,, 
without  just  consideration,  a  fraud  on  the  company,  and  especial- 
ly on  those  who  then  were,  or  might  thereafter  be  interested  in  the 
said  company ;  and  that  the  mortgage  on  which  the  present  suit 
is  founded,  being  a  mere  substitute  for  the  former  one,  and  hav- 
ing no  other  or  better  consideration,  stands  in  the  same  condition, 
and  ought  not,  in  equity,  to  be  enforced. 

On  the  15th  October,  1840,  Hoyt  filed  an  amended  bill,  ma- 
king Peter  I.  Stryker  a  party,  in  which,  after  setting  out  the  giv- 
ing of  the  mortgage  for  $86,378,  as  stated  in  the  first  bill,  he 
states,  that  he,  the  said  complainant,  with  Stephen  Hoyt,  Rus- 
sel  H  Nevins  and  Elisha  Townsend,  on  the  12th  August,  1830,, 
owned  stock  to  the  amount  of  $80,000,  in  the  Bridgewater  cop- 
per mines,  and  that  they  were,  or  one  of  them  was,  the  owner  of 
the  lands  then  possessed  by  the  president  and  directors  of  the 
said  Bridgewater  Copper  Mining  Co. 

That  the  said  P.  I.  Stryker,  on  or  about  that  day,  came  to 
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New  York  and  offered  to  buy  of  the  complainant  and  the  said 
Stephen,  Russel  and  Elisha  their  right,  title  and  interest  in  the 
said  stock,  lands,  funds  and  property  of  the  said  company ;  and 
in  satisfaction  therefor,  proposed  to  pay  them  $15,000,  on  the 
15th  September  then  next,  and  to  secure  the  payment  of  $65,000) 
the  residue  of  the  purchase  money,  by  a  bond  and  mortgage  <^ 
the  said  mines  and  real  estate,  and  to  pay  the  interest  thereon 
semi-annually  in  advance ;  which  proposition  was  accepted ;  and, 
thereupon,  an  agreement  in  writing  was  entered  into  by  them, 
with  said  Stryker,  for  the  sale  of  their  said  stock,  lands  and  in- 
terest, for  $80,000 ;  $15,000  to  be  paid  on  the  15th  September, 
then  next,  and  the  balance,  $65,000,  to  be  secured  by  a  bond  and 
mortgage  on  the  said  mines  and  real  estate,  payable  in  four  equal 
yearly  payments,  with  lawful  interest  payable  half-yearly  in  ad- 
yance.  And  that,  afterwards,  on  or  about  October  11,  1830,  in 
execution  of  the  said  agreement,  the  complainant  and  said  Ste- 
phen, Russell  and  Elihu  conveyed  and  assigned  all  their,  and 
each  of  their  said  stock,  lands,  funds  and  property  to  the  said 
Stryker,  or  to  the  said  company,  or  for  their  use  and  benefit ;  and 
thereupon,  in  pursuance  of  said  agreement,  the  said  Stryker, 
with  one  Henry  Vanderveer,  made  and  executed  to  the  complain- 
ant a»d  the  said  Stephen,  Russell  and  Elihu,  a  bond  for  the  said 
$15,000,  and  for  the  balance,  viz  $65,000,  which  belonged  ex- 
clusively to  the  complainant^  "The  President  and  Directors  of 
the  Bridgewater  Copper  Mining  Co."  executed  to  the  complain- 
ant four  bonds,  dated  the  day  and  year  last  aforesaid,  condition- 
ed for  the  payment  of  $16,250,  each,  the  first,  payable  Septem- 
]>er  15,  1832,  the  second,  September,  15,  1833,  the  third,  Sep- 
tember 15,  1834,  and  the  fourth,  September  15,  1835,  with  the 
lawful  interest  thereon  from  October  11, 1830,  payable  half  year- 
ly in  advance,  according  to  the  terms  of  the  purchase  aforesaid, 
and  the  said  "The  President  and  Directors  of  said  Copper  Mi- 
ning Co."  being  then  seized  in  fee  of  the  lands  and  premises  de- 
scribed in  the  mortgage  first  mentioned,  in  further  pursuance  of 
the  said  agreement,  executed  to  the  complainant,  under  their  cor- 
porate seal,  their  certain  mortgage,  date^  October  15, 1830,  on 
the  beforementioned  lands  and  premises,  to  secure  to  the  com- 
plainant the  payment  of  the  said  four  bonds ;  which  said  mort- 
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gage  was  duly  acknowledged  by  the  said  ^^The  President  and  Di- 
rectors of  &c.,"  by  the  said  Stryker  as  president  of  said  com- 
pany ;  and  that  the  seal  of  said  company  had  been  thereto  affix- 
ed, pursuant  to  an  order  of  the  said  corporation ;  and  that,  on 
ibe  12th  October  aforesaid,  the  said  mortgage  was  duly  recorded. 

That  no  part  of  the  said  sum,  or  of  the  interest  thereof,  be- 
ing paid,  the  complainant  filed  a  bill  in  this  court  to  foreclose 
the  said  mortgage  and  for  a  sale  of  the  mortgaged  premises ;  to 
which  bill  the  said  company  put  in  their  answer^  under  their  cor- 
porate seal;  which  answer  was  signed  by  said  P.  I.  Stryker,  as 
the  president  of  said  company. 

And  the  complainant  says,  there  being  difficulties  and  disputes 
between  the  complainant  and  the  said  company  respecting  the 
Talidity  of  the  said  first  mortgaf^,  on  or  about  December  6th, 
1836,  a  compromise  and  settlement  were  made  and  entered  into 
by  the  said  Stryker,  as  president  of  the  company,  as  their  agent, 
and  acting  by  their  authority,  and  assisted  and  attended  by  Jas. 
S.  Green  Esq.,  counsel  of  the  company,  who  represented  them- 
selyes  to  be  fully  authorized  by  the  company  to  make  a  settle- 
ment and  compromise  of  all  matters  in  difierence  between  the 
company  and  the  complainant. 

That,  on  said  settlement  and  compromise,  after  correcting  all 
errors  and  mistakes,  and  making  all  such  deductions  as  the  com- 
pany claimed,  there  was  found  to  be  due  the  complainant,  on  ac- 
count of  the  said  purchases,  $86,378. 

That,  on  or  about  December  12, 1836,  the  said  Stryker  pro- 
duced and  delivered  to  the  complainants'  solicitor  a  certified  copy 
of  a  resolution  of  the  board  of  said  company,  as  follows :  (giv- 
ing the  resolution :)  It  states  that  at  a  meeting  of  the  board  at 
Stelle's  Hotel,  in  New  Brunswick,  on  the  December,  1886, 
present  Peter  I.  Stryker,  James  S.  Nevius,  James  S.  Green  and 
William  Thompson,  the  following  preamble  and  resolutions  were 
adopted.  The  preamble  recites,  that  a  compromise  and  settle- 
ment had  been  made ;  and  that  after  correcting  all  errors  and 
mistakes,  and  crediting  all  payments,  and  making  such  deduc- 
tions as  the  company  claimed  a  right  to  have  made  on  account  of 
the  purchase  for  which  the  company  had  theretofore  given  their 
bonds  and  mortgage  on  their  real  estate,  lands  and  property  in 
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Somerset,  there  was  jnstly  and  legally  due  and  owing  him,  from 
the  company,  $86,378,  for  and  on  account  of  the  said  purchase;, 
and  that  the  company  had  agreed  to  give  their  bond  and  mort- 
gage to  secure  the  said  sum ;  and  the  resolution  is,  that  a  bond 
and  mortgage  be  given  by  the  company  to  the  complainant,  for 
the  payment  of  the  said  sum  in  two  years  from  the  15th  of  that 
month,  with  legal  interest  thereon  to  be  paid  half  yearly  from  the 
date  of  the  said  bond  and  mortgage ;  and  that  the  president  be 
authorized  to  execute,  under  his  hand  and  the  corporate  seal  of 
the  company,  the  said  bond  and  mortgage,  on  the  lands  and  prop- 
erty theretofore  mortgaged  to  him ;  and  that,  after  said  mort- 
gage should  be  recorded,  the  said  bond  and  mortgage  should  be 
delivered  to  the  complainant  or  his  attorney,  on  the  cancelling 
the  former  bond  and  mortgage.  This  preamble  and  resolution 
are  signed  "W.  Thomson,  Sec.  B.  C.  Mining  Co." 

And  the  complainant  says  that,  in  confidence  of  the  good  faith 
&c.,  and  of  the  authority  of  the  said  board,  and  not  having  the 
least  suspicion  that  the  validity  of  the  said  bond  and  mortgage 
of  December  15,  1846,  would  or  could  be  questioned,  the  said 
original  mortgage  was  delivered  to  the  said  Stryker,  at  his  re- 
quest. 

And  the  complainant  says  he  is  informed  and  believes  that 
said  Stryker,  as  president  of  the  company,  and  by  the  direction 
of  the  board  of  directors  of  said  company,  after  a  considerable 
lapse  of  time,  caused  the  said  original  mortgage  to  be  cancelled 
of  record,  in  order  that  the  company  might  be  able  to  procure  a 
certificate  that  there  was  no  mortgage  on  the  said  property  but 
the  last  one  so  given  to  the  complainant  as  aforesaid ;  and  that 
they  did  procure  such  certificate,  and  have  repeatedly  used  it,  in 
Europe  and  in  the  United  States ;  and  that  the  said  company 
have  always,  until  a  few  months  past,  recognized  the  validity  of 
the  said  last  mentioned  mortgage,  and  acquiesced  in  the  said  set- 
tlement and  compromise ;  and  have  from  time  to  time,  applied 
to  the  complainant  not  to  put  said  last  mentioned  mortgage  in 
suit ;  and  have  obtained  time  by  assurances  that  they  were  in 
hopes  of  selling  the  premises,  and  that  the  whole  debt  due  from 
the  company  to  the  complainant  should  be  paid. 

That,  when  said  compromise  and  settlemient  was  made,  the 


1847J        HOTT  V.  THE  BRIDGEWATER  COP.  MIN'g  CO.  261 

said  Stryker  was  president  of  the  board,  and  had  been  for  seve- 
ral years  a  large  stockholder  and  the  principal  and  most  active 
man  in  the  management  of  the  affairs  of  the  company,  and  also 
as  the  duly  authorized  agent  of  the  company  in  the  transaction 
of  their  business ;  and  that,  when  he  executed  and  delivered  the 
said  second  mortgage,  and  when  he  obtained  the  first,  and  caus- 
ed it  to  be  cancelled,  he  represented  himself  as  acting  in  the 
name  and  behalf  of  the  company,  and  as  duly  authorized  by 
them  to  execute  and  deliver  the  said  second  mortgage  to  the  com- 
plainant ;  and  that  it  was  on  the  faith  of  his  said  representation, 
and  of  the  said  resolution,  and  the  complainant's  and  his  solici- 
tor's perfect  confidence  of  the  probity  of  the  gentlemen  whose 
names  are  mentioned  in  it,  that  said  Stryker  obtained  the  said 
original  mortgage  from  the  complainant's  solicitor  ;  and  that,  if 
the  said  second  mortgage  is  invalid  from  any  causCj  the  said  first 
mortgage  ought  to  be  considered  in  full  force, -the  same  having 
been  obtained  from  the  complainant  by  fraud  and  imposition,  or 
delivered  to  the  said  Stryker  under  the  influence  of  mistake  and 
full  faith  in  the  supposed  goodness  of  said  second  mortgage. 

That  the  defendants  pretend,  that  the  said  first  mortgage  was 
usurious,  for  that  at  the  time  of  giving  the  same,  the  complainant 
corruptly  agreed  for  and  received,  on  the  whole  $65,000,  the 
interest  for  six  months  in  advance,  at  the  rate  of  6  per  cent,  per 
annum,  and  thereby  corruptly  and  illegally  agreed  for  and  re- 
cdved  more  interest  than  at  the  rate  of  6  per  cent,  per  annum ; 
but  the  complainant  charges  that  the  said  contract  and  mortgage 
was  not  usurious,  and  that  it  was  not  corrupt  or  illegal,  on  a 
bona  fide  contract  for  the  sale  of  property,^  as  that  was,  to  agree 
for  and  receive  interest  in  advance  on  the  purchase  money. 

That  the  said  contract  was  a  bona  fide  one  for  the  sale  of 
stock  and  other  property,  and  not  for  the  loan  of  money ;  and 
that  he  sold  the  said  property  upon  the  express  terms  of  pay- 
ment  that,  as  $65,000  of  the  consideration  money  was  to  be  paid 
by  instalments  at  distant  days,  the  interest  should  be  paid  semi- 
annually in  advance,  as  expressed  in  the  said  first  mortgage ;  and 
he  denies  that  the  said  sale,  or  the  said  stipulation,  was  a  shift 
or  device  to  cover  or  conceal  usury,  or  that  the  said  first  mort* 
gage  was  tainted  with  usury,  or  void  in  law. 
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That  if  the  said  agreement  for  the  payment  of  the  interest  in 
advance  was  usurious  or  illegal,  there  was  no  corrupt  intention 
on  his  part  to  agree  for  or  take  illegal  interest ;  and  that,  not- 
withstanding he  was  advised  by  his  counsel  that  the  said  mort- 
gage was  not  tainted  with  usury,  yet,  as  the  defendants  com- 
plained that  the  said  agreement  for  the  payment  of  interest  se- 
mi-annually in  advance  was  illegal,  he  consented  to  reform  the 
original  contract  in  that  particular ;  and  it  was  mutually  agreed, 
at  the  time  of  the  said  settlement  and  compromise,  that  the  said 
stipulation  in  the  said  first  mortgage  and  bonds  should  be  rescind- 
ed and  waived,  and  that  any  excess  of  interest  which  the  com- 
plainant had  received,  on  the  said  original  contract  and  mortgage, 
beyond  the  rate  of  6  per  cent.,  should  be  deducted  and  allowed 
for  in  ascertaining  the  amount  for  which  the  new  mortgage  and 
bond  were  to  be  given ;  and  that  a  calculation  was  made  accor- 
dingly, by  the  said  Stryker,  and  the  excess  of  interest  which  it 
was  alleged  had  been  received,  in  consequence  of  the  said  stipu- 
lation for  the  payment  of  interest  in  advance,  was  deducted  and 
allowed  for  to  the  company ;  and  that  no  usurious  interest  on  the 
original  contract  or  mortgage  was  included  in  the  said  second 
mortgage. 

The  complainant  insists,  that  if  there  was  any  thing  objec- 
tionable in  the  original  contract  and  mortgage,  yet,  as  that  was 
one  of  the  matters  in  difference  between  the  complainant  and  the 
company,  and  one  of  the  errors  and  mistakes  complained  of  by 
the  company,  and  was  corrected  and  allowed  for  by  mutual  con- 
sent and  agreement,  before  the  giving  of  said  second  mortgage, 
and  no  usurious  interest  was  included  therein,  the  said  second 
mortgage  is  entirely  free  from  the  objection  of  usury. 

That  the  said  Stryker,  ever  since  the  organization  of  the  com- 
pany, has  acted  as  their  authorized  agent  in  transacting  its  busi- 
ness and  in  entering  into  contracts  for  said  company ;  and  that 
his  acts  as  such  agent  are  binding  on  the  company ;  and  that  the 
said  Stryker,  Nevius,  Green  and  Thompson,  for  a  long  time^ 
both  before  and  after  the  passing  of  said  resolution,  claimed  to 
be,  and  acted  as  directors,  as  by  the  book  of  minutes  of  the 
board  will  appear ;  and  that  they  were  assembled  in  the  usual 
WBj  in  which  the  said  board  have  been  accustomed  to  assemble ; 
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and,  tberefore,  as  directors  de  facto,  their  acts,  being  done 
under  color  of  right,  are  binding  on  said  corporation,  and  can- 
not be  vacated  for  irregalarity  in  the  election  of  some  of  them,, 
or  for  any  want  of  formality  in  the  assembling  of  the  board,  if 
any  such  irregalarity  or  informality  existed,  of  which  the  com- 
plainant had  no  knowledge  or  notice,  and  which  he  does  not  ad- 
mit. That  the  proceedings  of  the  said  board  in  passing  said  re- 
solution, and  the  validity  of  said  second  mortgage,  were  acqui- 
esced in  for  years  by  the  company,  and  until  the  complainant 
could  no  longer  be  put  off  by  promises  &c.;  when  a  change  of 
president  and  directors  was  contrived,  as  a  plan  to  defraud  the 
complainant  out  of  his  debt.  And  the  complainant  insists,  that 
if  the  said  second  mortgage  shall  be  deemed  void  on  any  such 
pretences  as  last  aforesaid,  the  first  mortgage  ought  to  be  con- 
sidered in  force,  as  having  been  obtained  frqm  the  complainant 
and  wrongfully  cancelled,  either  by  fraud  or  mistake. 

This  bill  prays  that  the  said  company  and  Peter  I.  Stryker 
may  answer  &c.;  and  that  the  said  Stryker,  who  is  made  a  party 
to  this  bill  for  the  purpose  of  discovery,  may  further  set  forth 
and  discover  whether  he  was  not,  in  December,  1836,  president 
of  said  company,  and  when  he  was  first  appointed  president,  and 
when  he  ceased  to  be  such,  &c.;  and  whether  he  did  not  act  in 
behalf  of  said  company  in  making  said  settlement  and  compro- 
mise, and  whether  he  was  not  assisted  therein  by  Jas.  S.  Green, 
the  counsel  of  the  company  in  that  business  &c.;  and  whether 
the  said  certificate  did  not  state  the  existence  of  the  said  second 
mortgage  as  an  incumbrance ;  and  whether  the  said  certificate 
was  not  produced  to  the  board  of  directors,  and  when  and  how 
often,  and  what  they  ordered  to  be  done  with  it ;  and  that  the 
said  company  may  be  decreed  to  pay  said  second  mortgage,  or,  if 
il  shall  appear  that  the  said  second  mortgage  is  invalid,  the  said 
first  mortgage  may  be  decreed  to  be  in  force,  and  to  have  been 
obtained  and  cancelled  by  fraud  or  mistake ;  and  that  the  com- 
pany  may  be  decieed  to  pay  the  same. 

Stryker's  answer  to  this  bill  was  filed  in  June,  1842.  In  it, 
after  admitting  that  the  complainants  are  possessed  of  .said  sec- 
ond mortgage,  he  admits  that  about  August  12, 1830,  an  agree- 
ment was  entered  into  between  him  and  Stephen  Hoyt,  acting  for 
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himself  and  representing  himself  as  acting  for  the  complainant 
and  Nevius  and  Townsend,  whereby  the  said  Hoyts  and  Nevius 
and  Townsend  agreed  to  sell  to  him,  Stryker,  all  their  interest 
in  the  stock  of  the  Bridgewater  Copper  Mining  Company,  for 
$80,000 ;  and  he  agreed  to  buy  the  same  at  that  sum,  and  to 
pay  $15,000  on  the  15th  September,  then  next,  and  the  residue 
in  five  years,  with  interest  payable  half  yearly  in  advance ;  the 
principal  of  which  to  be  satisfactorily  secured ;  as  will  appear  by 
a  certain  article  of  agreement  in  writing  between  said  parties. 

That  by  a  subsequent  agreement,  also  in  writing,  and  which 
was  made  a  part  of  the  original  agreement,  it  was  agreed  that 
the  said  sum  should  be  paid  in  four  equal  annual  payments,  in- 
stead of  five,  and  that  the  interest  thereon  should  be  paid  semi- 
annually in  advance. 

That,  in  compliance  &c.,  he,  on  the  15th  September,  1830, 
gave  to  Stephen  Hoyt,  acting  for  himself  and  his  associates,  a 
bond  executed  by  him  and  one  Henry  Vanderveer,  for  $15,000, 
payable  September  15, 1831,  in  part  fulfilment  &c.;  and  that, 
at  or  about  the  same  time,  in  further  compliance  &c.,  he  gave 
his  own  note  for  $65,000. 

That  it  was  agreed  by  and  between  the  said  parties,  at  the 
time  of  making  the  said  agreement,  that  not  only  the  stock  of  the 
Hoyts  and  l^evins  and  Townsend  should  be  transferred,  but  that 
the  possession  of  the  mines  and  real  estate  of  the  said  company, 
of  which  the  said  Goold  Hoyt  was  president,  should  be  delivered 
up  to  him,  Stryker,  so  that  he  might  have  the  benefit  of  his  pur- 
chase. 

That  said  G.  Hoyt  and  his  said  associates  put  off"  the  consum- 
mation of  the  contract,  on  their  part,  till  about  October  11, 
1830 ;  and  that,  between  said  September  15,  and  October  11, 
1830,  the  said  G.  Hoyt  and  his  said  associates,  or  swne  or  onjB 
of  them,  surrendered  all  their  possession  and  right  of  possession 
of  said  mines  and  property  to  a  third  person ;  thereby  disabling 
themselves  from  honestly  and  fairly  executing  their  said  con- 
tract ;  that  he  had  no  knowledge  of  said  surrender ;  that  he  re- 
lied implicitly  that  said  Hoyt  &c.  would  fairly  carry  out  the  said 
agreement,  and  thus  enable  him  to  carry  on  the  mining  opera- 
tions, either  by  himself  or  by  others,  which  was  his  object  and 
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intention  at  the  time  of  entering  into  the  said  contract. 

That  the  possession  of  said  mines  and  real  estate  has  not  been 
deliyered  to  him,  or  to  any  other  person  in  his  behalf  or  for  his 
nse  and  benefit,  according  to  the  understanding  of  him,  said 
Stryker,  and  the  true  construction  and  intent  of  the  said  agree- 
ment ;  but^the  mines  and  real  estate  were  deliyered  into  the  hands 
of  another  person ;  in  consequence  of  which  and  by  whom  he 
was  depriyed  of  that  control  of  the  property  which  he  expected 
to  enjoy  and  ought  to  haye  had. 

That,  about  this  time,  a  negotiation  for  a  loan  was  had  and 
carried  on  between  the  Bridgewater  Copper  Mining  Company  and 
the  said  O.  Hoyt,  the  particulars  of  which  he  cannot  state  from 
memory,  but  for  which  he  refers  to  the  minutes  of  said  compa- 
ny as  referred  to  by  complainant.  That  the  company  agreed  io 
giye  said  O.  Hoyt  four  bonds,  for  016,250,  each,  payable  on  the 
15th  of  September,  1832,  and  on  the  same  day  in  each  of  the 
three  succeeding  years,  with  lawful  interest  from  October  11, 
1830,  payable  half  yearly  in  adyance,  secured  by  a  mortgage  on 
the  mines  and  property  of  the  said  company,  and  thereupon  to 
take  up  and  receiye  the  said  note  for  $65,000,  so  giyen  by  this 
defendant  on  his  contract  aboye  set  forth ;  and  thereupon,  on 
the  11th  October,  1830,  the  company  executed  such  bonds  and 
mortgage  to  said  G.  Hoyt,  and  the  said  note  was  thereupon  de- 
liyered oyer  to  the  said  company ;  and  that  these  are  the  bonds 
and  mortgage  described  in  the  complainant's  bill  as  haying  been 
giyen  and  receiyed  for  the  balance  of  the  purchase  of  said  prop- 
erty. 

* 

And  the  defendant  submits,  that  the  said  bonds  and  mortgage, 
whether  founded  on  an  agreement  for  a  loan  or  giyen  in  part  for 
the  purchase  money  of  the  said  property,  being  founded  on  a  cor- 
rupt and  usurious  agreement,  to  take  from  him  more  than  legal 
interest,  were  yoid.  That,  in  pursuance  of  such  agreement,  the 
said  G.  Hoyt  actually  receiyed  $1960,  one-half  year's  interest, 
in  adyance,  on  said  $65,000. 

He  admits,  that  the  answer  of  the  company  to  the  complain- 
ant's foreclosure  bill  on  this  (65,000  mortgage  was  signed  bj 
hun  as  president  of  the  company,  and  he  presumes  he  made  the 
ttmal  affidayit  that  ho  WM  preildenl. 
84 
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for  which  he  had  received  no  just  or  valuable  consideration,  such 
as  he  had  reason  to  expect  when  the  said  bond  was  given. 

That  some  time  after  the  expiration  of  the  said  year,  the  said 
G.  Hoyt,  on  scire  faciasy  obtained  and  issued  execution  on  the 
said  judgment,  and  the  property  of  this  defendant  was  sold  un- 
der the  said  execution. 

That  it  was  under  the  pressure  of  this  judgment  that  the  com- 
promise set  forth  in  complainant's  bill  took  place. 

That  the  complainant,  feeling  he  had  power  over  this  defend- 
ant, who  was  then  president  of  the  said  company,  (a  mere  nomi- 
nal  office,  there  being  no  business  carried  on  by  ^he  company,) 
pressed  to  obtain  a  new  mortgage  at  the  hands  of  the  companyi 
in  place  of  the  old  one,  which  he  knew  was  usurious  and  void. 

He  admits  that  the  said  second  mortgage  was  executed  by  him 
as  president  of  the  board  of  directors  of  said  company,  and  un- 
der the  corporate  seal  of  said  company ;  but  he  denies  that  ho 
was,  at  the  time,  acting  as  the  agent  of  the  company,  any  fur- 
ther than  such  agency  may  be  implied  from  his  acting  on  that 
occasion  as  president  of  the  board;  or  that  he  had  any  special 
authority  for  that  purpose. 

That,  satisfied  as  he  was,  he  acted,  probably,  without  due  con- 
sideration in  the  matter,  and  intended  faithfully  to  carry  out  his 
agreement ;  and  supposed  that  the  company  would  ratify  the  act- 

That,  without  access  to  the  minutes  of  the  board,  he  cannot 
state  when  the  last  election  for  directors,  prior  to  the  giving  the 
last  bond  and  mortgage,  took  place  ;  but  remembers  that  from 
about  October,  1830,  no  mining  was  done  by  the  company.  An- 
nual elections  were  not  regularly  held  according  to  the  charter  ; 
and  there  was  little  or  no  business  to  be  done,  the  company  not 
being  in  possession  of  the  mining  premises. 

That  on  or  about  December  1836,  this  defendant  and  J.  S.  Ne- 
vius,  J.  S.  Green  and  William  Thompson,  all  of  whom  this  de- 
fendant believes  had  been  elected  directors  of  the  company  at 
some  previous  time,  but  when  he  cannot  say  from  recollection, 
met  in  New  Brunswick,  and  the  resolution  set  forth  in  complaixi« 
ant's  bill  was  then  and  there  passed  and  adopted. 

That  the  meeting  was  informal  and  irregular ;  the  notice  rQ« 
qtured  by  the  charter  and  by-laws  not  having  been  given,  and  the 
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directors  who  were  absent  not  having  been  in  any  way  notified  of 
ihe  meeting. 

That  the  said  G.  Hoyt  was  present,  either  personally  or  by 
the  agency  of  his  son,  and  must  have  known  from  the  circnm- 
.  stances,  as  this  defendant  supposes,  that  the  said  meeting  was 
jaot  convened  according  to  the  charter  and  by-laws. 

That  he  does  not  know  whether  said  Green  or  Nevius  was  a 
stockholder  at  the  time.  He  believes  that  said  Green  had  met 
with  the  board  on  one  former  occasion,  but  thinks  said  Nevias 
never  had. 

That  he  don't  recollect  any  previous  instance  in  which  busi- 
ness was  transacted  by  the  board  in  such  an  irregular  way,  and 
denies  that  it  was  usual  for  the  board  to  assemble  in  this  irr^^- 
lar  way  for  business  ;  and  that  it  was  done  so  at  this  time  owing, 
principally,  if  not  entirely,  to  the  urgency  of  the  complainant  to 
have  the  mortgage  given  and  the  convenience  of  getting  said 
Nevius,  Green  and  Thompson  together,  at  that  time  at  New 
Brunswick,  it  being  court  time  there. 

That  he  don't  recollect  of  any  deductions  being  dien  made, 
except  for  payments  and  for  excess  of  interest ;  yet  it  is  possi- 
ble other  deductions  may  have  been  made,  but  what  they  were 
he  does  not  remember  and  cannot  state.  His  impression  is  that 
the  said  mortgage  was  given  as  a  substitute  for  the  first,  deduct- 
ing the  payments  and  excess  of  interest. 

That  he  was  elected  president  of  the  company  in  1830,  and 
again  in  1838.  That  he  ceased  to  be  president  the  following 
year,  and  is  now  a  director. 

That  in  1830  he  usually  attended  the  meetings  of  the  board, 
which  were  few,  but  he  took  little  part  in  their  business,  as  the 
company  had  not  possession  of  the  said  mines  or  mining  premi- 
ses at  that  time,  or  at  any  other  time  previous  to  the  new  organ- 
ization of  the  board  in  1838. 

That  the  charge  in  complainant's  bill  that  this  defendant,  ever 
since  the  first  organization  of  the  board,  has  acted  as  the  author- 
ized agent  of  the  company  in  the  management  of  its  affairs  and 
the  making  of  contracts  is  not  true. 

That,  though  this  defendant  owned  considerable  stock  in  the 
company,  he  does  not  recollect  of  any  agency  in  which  he  was 
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employed  by  the  company  or  under  its  authority  preyious  to 
1888. 

That  he,  as  president  of  the  company,  caused  the  said  first 
mortgage  to  be  cancelled  of  record,  and  that  a  certificate  was 
thereupon  procured  from  the  county  clerk  that  there  were  no 
other  mortgages  on  the  said  mining  property  but  the  said  mort- 
gage of  1836,  and  such  certificate  may  have  been  used  in  Eu- 
rope and  in  this  country,  to  enable  the  company  to  procure  a 
loan  or  sell  the  property ;  but  whether  the  said  company  have, 
from  time  to  time,  or  at  any  time,  recognized  the  validity  of  said 
mortgage,  or  haye  applied  to  the  complainant  not  to  put  the  same 
in  suit  and  have  thereby  obtained  time,  he  has  no  personal  knowl- 
edge, and  therefore  leaves  the  complainant  to  his  proofs. 

That,  by  the  resolution  set  out  in  the  complainant's  bill,  the 
said  second  mortgage  was  to  be  delivered  to  the  complainant  on 
cancelling  the  said  first  mortgage  and  bond ;  yet,  though  the 
second  mortgage  was  delivered  to  the  complainant  soon  after  it 
was  registered,  the  complainant  neglected  and  refused  to  deliver 
up  die  first  mortgage  and  bond  for  a  long  time,  and,  as  he  be- 
lieves, for  18  months,  during  which  time  both  appeared  as  in- 
cumbrances, to  the  great  detriment  of  the  company. 

That  he  has  no  knowledge  of  any  device  to  change  the  presi- 
dent and  directors  of  the  company  to  cheat  and  defraud  the  com- 
plunant  out  of  a  just  and  honest  debt ;  the  change  of  officers 
was  a  natural  consequence,  as  he  supposes,  of  a  change  in  the 
ownership  of  stock  which  took  place  prior  to  the  organization  of 
the  board  in  1838. 

Replications  were  filed,  and  testimony  was  taken. 

B,  Williamsan  for  the  complainant.  He  cited  Saxton^s  Ch. 
541,  550 ;  1  Hoff.  Ch.  Pr.  553 ;  3  Page  407 ;  1  lb.  430,  8 ; 
Cro.  EL  25, 104;  4  John.  Ch.  Rep.  332;  8  Wheat.  354;  8 
Peters  40,  2 ;  2  Cowen  664,  678,  704,  763 ;  15  John.  Rep. 
168 ;  4  Wend.  655  ;  4  Yates  220,  3 ;  9  Mass.  Rep.  49  ;  3  Bos. 
and  Pul.  158 ;  Cro.  J.  26  ;  2  Pen.  Rep.  908 ;  1  Halst.  Rep. 
116 ;  8  John.  Rep.  85  ;  4  Tenn.  Rep.  613 ;  3  Cowen  284,  290 ; 
Cooper^s  Ch.  231 ;  3  Eng.  Com.  Law  Rep.  109 ;  Comyn  on^ 
Vsuryy  86,  95. 


270  HOTT  V.  THE  BRID6EWATER  COP.  MIN'g  CO.        [jUNS, 

P.  D.  Vroom  for  the  defendants.  He  cited  Angd  tf  Amet 
on  Corp.  278,  sec.  6  ;  Ih.  76 ;  Comyn  on  Usury  183,  4, 190  ; 
Cro.  EL  20. 

* 

The  Chancellor.  On  the  12th  August,  1830,  an  agree- 
ment was  made  between  G.  Hoyt,  Stephen  Hoyt  and  Neyins  and 
Townsend,  of  the  one  part,  and  Peter  I.  Stryker,  of  the  other 
part,  to  be  completed  on  or  before  15th  September,  then  next,  by 
^hich  the  parties  of  the  first  part  agreed  to  sell  to  said  Stryker 
rail  their  interest  in  the  dtock  of  "The  Bridgewater  Copper  Mi- 
lling Company,"  for  $80,000,  and  the  said  Stryker  agreed  to 
buy  the  same,  at  that  price,  and  to  pay  $15,000  thereof  on' or 
before  the  said  15th  September,  the  residue,  (65,000,  to  be  paid 
in  five  years  from  that  date,  with  interest  on  the  same,  payable 
half  yearly  in  advance  ;  the  payment  of  the  principal  to  be  sat- 
isfactorily secured,  either  by  a  mortgage  on  the  real  estate  of  the 
said  company,  if  that  can  legally  be  done,  or  in  some  other  sat- 
isfactory manner.  And  the  said  Stryker  agreed  that  he  would, 
on  or  before  the  said  15th  September,  agree  with  them  that  in 
case  the  said  interest  on  the  said  $65|000  should  not  be  paid 
when  it  should  become  payable  as  above  mentioned,  or  within 
one  month  thereafter,  he,  the  said  Stryker,  would  give  up  to 
iliem,  on  demand,  quiet  possession  of  all  the  property,  real  and 
personal,  belonging  to  the  said  company,  and  reconvey  to  them 
all  their  interest  in  the  stock  of  the  company,  in  full  discharge 
and  satisfaction  of  the  said  $65,000 ;  and  that  said  Stryker  was 
not  to  be  held  personally  responsible,  in  his  private  property, 
for  the  said  sum  of  $65,000 ;  that  on  said  Stryker's  paying  the 
said  $15,000,  and  executing  the  said  mortgage,  or  giving  other 
satisfactory  security,  the  said  Hoyts  and  Nevins  and  Townsend 
would  convey  to  him,  by  a  transfer  on  the  books  of  the  said  com- 
pany, or  otherwise,  all  their  interest  in  the  stock  of  said  compa- 
ny ;  that  if  the  said  $15,000  should  not  be  paid  on  or  before  the 
«aid  15th  September^  the  payment  thereof  should  be  satisfacto- 
rily secured,  and  that  no  stock  was  to  be  transferred  till  the  same 
was  paid;  and  that  the  said  $65,000  was  to  be  paid  in  four 
'equal  yearly  payments,  on  the  15th  September  in  the  years  1882, 
1883, 1834  and  1885,  respectively. 
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At  the  foot  of  this  agreement  appears,  of  the  date  of  Septem- 
ber 15)  1830,  a  receipt  as  follows :  Received  on  the  within  a- 
greement  a  bond  ezecated  by  P.  I.  Stryker  and  Henry  Vander- 
Teer,  of  iina  date,  for  the  wiUiin  mentioned  sum  of  $15,000, 
payable  September  15,  1831,  in  part  fulfilment  of  the  within 
mentioned  agreement. 

A  special  meeting,  called  by  order  of  the  president,  was  hiAA 
October  10,  1830,  present  G.  Hoyt,  Townsend,  Hardenbui|^ 
and  S.  Hoyt.    The  president  presented  the  resignation  of  J.  I. 
Hoyt  as  a  director,  which  was  accepted,  and  T.  A.  Hartwell 
was  elected  by  the  board  to  fill  the  vacancy.     Mr.  Townsend 
presented  the  resignation  of  Mr.  Nevins,  which  was  accepted, 
and  Peter  I.  Stryker  was  elected  by  the  board  to  fill  the  vacan- 
cy.    G.  Hoyt  tendered  his  resignation  as  a  director,  which  was 
acoq)ted ;  and  P.  I.  Stryker  was  then  elected  president  of  the 
board ;  and  George  Wood  was  elected  a  director  in  the  place  of 
G.  Hoyt.     Mr.  Townsend  then  ofiered  his  resignation  as  a  di- 
rector, which  was  accepted.     It  was  then  resolved,  that  the  com- 
pany consider  it  expedient  ^^to  raise  funds  on  bond  and  mort- 
gage, to  put  the  works  in  operation  and  carry  on  the  same  ;''  and 
a  committee  was  appointed  ^^to  endeavor  to  efiect  a  loan  for  that 
purpose,  and  report  to  the  board  forthwith;"  and  the  minutes 
say,  the  committee  retired,  and  soon  returned  and  reported  ^^that 
they  can  efiect  a  loan  for  that  purpose  by  taking  a  note  of  P.  I. 
Stryker,  payable  on  demand,  with  interest,  for  $65,000,  and  re- 
commend that  the  company  receive  the  same  as  cash,  and  exe- 
cute to  Goold  Hoyt  the  company's  bonds  and  mortgage  for  that 
sum,  payable  in  four  equal  payments,  one  quarter  part  thereof 
on  the  11th  October  in  the  several  years  of  1832,  3,  4  and  5.'' 
The  board  accepted  the  report,  and  ordered  the  bonds  and  mort- 
gage to  be  executed  accordingly.     They  then  elected  William 
Thomson  a  director  in  the  place  of  E.  Townsend,  who  had  re- 
signed, as  before  stated.     Stephen  Hoyt  then  resigned  as  secre-  , 
tary,  and  William  Thompson  was  elected  secretary.    It  was  then 
resolved  that  Stephen  Hoyt  (the  late  secretary)  give  an  order  on 
Jeremiah  Parsell  to  deliver  into  the  possession  of  the  new  secre- 
tary of  the  company  all  the  property  in  his  possession  belonging 
to  the  company ;  and  that  he  deliver  to  ^^e  secretary  all  the 
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bookB  and  papers  belonging  to  the  said  company. 

There  is  endorsed  on  the  agreement  before  set  forth^  of  the 
date  of  October  11, 1830,  a  writing  signed  by  G.  Hoyt,  by  whidi 
he  acknowledges  to  have  received  from  the  said  company  their 
bonds  and  mortgage  for  $65,000,  and  the  bond  mentioned  in  said 
agreement,  for  |15,000,  in  full  of  P.  I.  Stryker's  note  for  $65,- 
000,  and  also  in  full  satisfaction  and  discharge  of  P.  I.  Stryker 
from  all  the  stipulations  and  conditions  of  the  said  agreement. 

At  a  meeting  of  the  board  held  the  1st  Tuesday  of  July,  1831, 
present  Stryker,  Camman,  Green,  Gaston  and  Thompson,  it  was 
resolved,  "That  the  promissory  note  given  by  Peter  I.  Stryker  to 
the  company  be  given  up  to  him." 

At  a  meeting  of  the  board  on  the  13th  December,  1836,  a  pre- 
amble and  resolution  were  adopted,  stating  that  a  compromise 
and  settlement  between  G.  Hoyt  and  the  board  had  been  made, 
and  that  after  correcting  all  errors,  and  crediting  all  payments, 
and  making  such  deductions  "as  the  company  claim  a  right  to 
have  made,  on  account  of  the  purchase  for  which  this  company 
heretofore  gave  their  bonds  and  mortgage  on  their  real  estate^ 
lands  and  property,  there  is  legally  due  and  owing  him  from 
this  company  $86,378  for  and  on  account  of  said  purchase,  and 
to  secure  the  payment  of  which  sum,  with  interest,  this  compa- 
ny have  agreed  to  give  their  bond  and  mortgage ;"  and  resolving 
that  a  bond  and  mortgage  be  given  by  the  company  to  said  Hoyt, 
accordingly,  payable  in  two  years  from  December  15, 1836,  with 
interest  half  yearly,  and  that  the  president  be  authorized  to  sign 
and  execute  the  same  under  the  corporate  seal  of  the  company, 
on  the  lands  and  property  theretofore  mortgaged  to  said  Hoyt ; 
and  that  after  the  said  mortgage  shall  be  recorded,  the  said  bond 
and  mortgage  be  delivered  to  said  Hoyt,  or  his  attorney,  on  the 
cancellation  of  the  said  former  mortgage  and  the  bonds  accompa- 
nying the  same. 

At  a  meeting  held  on  the  20th  February,  1838,  a  supplement 
to  the  charter  was  passed,  authorizing  the  company  to  increase 
their  capital  stock  in  any  sum  not  exceeding  $500,000 ;  and  that 
any  stock  holder  may  be  eligible  as  director ;  that  a  share  shall 
be  $50  instead  of  $500  ;  and  that  the  number  of  shares  shall  be 
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increased  in  the  same  proportion  as  the  amount  of  a  share  there- 
in is^  lessened  by  the  supplement. 

At  a  meeting  held  October  16,  1838,  it  was,  among  other 
things,  resolved,  that  ^^Professor  Pattison  and  J.  W.  Odenheim 
(directors)  be  a  committee  to  negotiate  with  Groold  Hoyt  respect- 
ing the  claim  he  professes  to  have  on  the  company's  mines,  and  a 
certain  bond  given  by  P.  I.  Stryker  and  Henry  Vanderveer,  for 
$15,000,  to  said  Hoyt,  as  part  of  the  consideration  of  said  mines ; 
and  the  said  committee  are  instructed  to  obtain,  as  far  as  may 
be,  such  indulgence  in  the  payment  of  the  above  sums  as  the 
convenience  of  the  company  seems  to  require. 

From  this  history,  it  is  manifest  that  the  transaction  out  of 
which  the  first  mortgage  arose  was  not  a  loan,  but  a  contract  of 
sale  and  purchase ;  and  one  of  the  terms  of  the  contract  was 
that  the  interest  should  be  paid  half  yearly  in  advance.  Is  this 
Usury? 

I  am  not  aware  that  this  question  has  ever  been  presented  to 
our  courts ;  and  I  have  found  no  case  in  which  the  distinct  ques- 
tion has  ever  been  decided.  It  is  settled  that  banks,  in  loaning 
money,  may  take  interest  in  advance,  on  discounting  notes  in 
their  usual  course  of  business.  And  it  is  held  in  New  York  and 
Massachusetts  that  this  may  be  done  by  others,  as  well  as  banks, 
on  negotiable  paper,  unless  the  time  it  has  to  run  is  so  long  as  to 
afford  a  presumption  that  usury  was  intended. 

In  the  case  of  Marsh  vs.  Martindale,  8  Bos.  and  Puller y  158, 
a  bill  at  three  years  was  discounted  and  the  interest  for  the  whole 
period  was  taken  in  advance,  or  discounted. 

In  delivering  the  opinion  of  the  court  in  that  case,  Lord  Al- 
vanley  says :  ^^It  was  contended  (by  coimsel)  that  the  transac- 
tion was  to  all  intents  a  purchase  of  an  annuity ;  and  this  was 
certainly  the  strongest  groimd  the  plaintiff  could  take,  for  it  has 
been  determined,  in  all  the  cases  on  the  subject,  tt&'t  a  purchase 
of  an  annuity,  however  exhorbitant  the  terms  may  be,  can  never 
amotmt  to  usury.  But  if  the  transaction  respecting  the  annuity 
be  only  a  cover  for  the  advancement  of  money  by  way  of  loan, 
it  will  not  prevent  the  securities  from  being  void.  In  that  case, 
his  lordship  said,  there  was  no  idea  between  the  parties  of  any 
thing  but  a  loan  of  money ;  and  that  it  was  impossible  to  wink 
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80  hard  as  not  to  see  what  the  real  transaction  was. 

In  the  case  in  hand,  there  is  no  room  for  the  idea  of  a  loan  of 
money.  The  bonds  and  mortgage  were  given  in  fulfilment  of  a 
prior  written  agreement  for  the  sale  and  purchase  of  property, 
at  a  price  stipulated,  to  be  paid,  with  interest,  in  a  stipolaMd 
manner. 

If  the  interest  for  the  whole  time  these  bonds  had  to  mn  was 
to  have  been  paid  in  advance,  perhaps  the  court  might  consider 
that  the  parties  made  the  transaction  the  subject  or  occasion  of  a 
^  contract  between  them  for  the  loan  or  forbearance  of  money  at 
an  usurious  rate  of  interest.  But  the  contract  was,  that  the  in- 
terest should  be  paid  half  yearly  in  advance.  To  constitute  usu- 
ry there  must  be  an  unlawful  or  corrupt  intent.  7  John.  Ch.  JZ. 
77 ;  2  Call.  110 ;  1  Beat.  287,  289. 

I  am  of  opinion  that  the  transaction  furnishes  no  sufficient  ev- 
idence of  such  intent.  It  is  hardly  possible  to  suppose  that  die 
seller  thought  the  contract  was  tainted  with  a  vice  which  would 
subject  him  to  the  loss  of  his  whole  property. 

I  am  unwilling,  therefore,  to  say  that  the  first  mortgage  was 
void.  But,  if  I  could  think  it  was,  it  strikes  me  it  would  be  pe- 
culiarly a  case  for  the  application  of  the  doctrine  that  such  a 
contract  may  by  subsequent  agreement  of  the  parties  be  freed 
from  the  vice.    10  Wheat.  367. 

The  second  mortgage  given  in  this  case  was,  I  think,  recogni- 
sed and  sanctioned  by  the  board  of  directors,  after  it  had  been 
given.  The  old  mortgage  was  procured  from  Hoyt  and  cancel- 
led ;  a  certificate  was  obtained  from  the  clerk  of  the  county,  for 
the  purposes  of  the  company,  after  the  cancellation  of  the  first 
mortgage,  to  show  that  no  other  mortgage  existed  on.  the  proper- 
ty of  the  company  except  the  second  mortgage ;  and,  in  October, 
1838,  a  committee  was  appointed  by  the  board  to  negotiate  with 
Hoyt,  and  obtain  such  indulgence  in  tiie  payment  of  his  claims 
as  the  convenience  of  the  company  seemed  to  require.  This 
,  makes  it  unnecessary  for  me  to  examine  several  questions  debated 
at  the  bar,  touching  the  validity  of  the  second  mortgage. 

One  objection  to  it  was,  that  one  of  the  four  directors  by  whom 
it  was  ordered  to  be  given  was  not  a  stockholder.  The  original 
charter  does  not  say  ^hat  the  directors  shall  be  stockholders ;  and 
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if  none  but  stockholders  could  be  directors,  the  company  was  not 
originally  lawfully  organized,  inasmuch  as  two  persons  took  the 
whole  stock,  and  proceeded  to  elect  seven  directors ;  and  there  is 
nothing  in  the  cause  to  shew  that  either  of  the  other  five  direc- 
tors elected  were  then  stockholders.  I  am  inclined  to  think, 
that  under  the  original  charter  it  was  not  necessary  that  direc- 
tors should  be  stockholders.  The  supplement  was  not  passed 
till  after  the  second  mortgage  was  given. 

The  next  objection  to  the  validity  of  the  second  mortgage  was, 
that  there  was  no  legal  meeting  of  the  board  at  the  time  it  was 
directed  to  be  given.  It  is  certainly  true,  that  a  mere  accident- 
al assembly  of  a  majority  of  persons  who  are  directors  of  a  com- 
pany does  not  make  a  board ;  and  if  a  lawful  board  had  at  once 
repudiated  this  second  mortgage^  perhaps  the  best  ground  that 
could  have  been  taken  to  maintain  its  validity  would  have  been 
the  production  of  the  minutes  of  the  board,  to  show  that,  not- 
withstanding  the  requirements  of  the  by-laws,  extra  meetings 
were  constantly  called  without  notice  to  all  the  directors.,  It 
seems  to  have  been  the  uniform  practice  for  four  or  five  to  get 
together  on  the  call  of  the  president,  and  transact  important  bu- 
siness. 

The  next  objection  taken  was,  that  no  election  for  directors 
had  been  held  for  several  years  before  the  giving  of  the  second 
mortgage.  The  charter  says,  that  the  corporation  shall  not  be 
deemed  to  be  dissolved  in  consequence  of  an  omission  to  elect 
directors  at  the  time  &c.;  but  that  it  shall  be  lawful  to  hold  such 
election  on  such  other  day  as  shall  be  prescribed  by  the  by-laws 
and  ordinances  of  the  corporation. 

Does  the  power  to  transact  business  remain  in  the  old  board  ? 
If  so,  how  long  ?  The  books  are  not  entirely  agreed  on  this  sub- 
ject ;  and  from  the  view  I  have  taken  of  the  case,  it  is  not  ne- 
cessary to  discuss  the  question. 

The  Chancellor  intimated  that  in  this  case,  and  under  the  cir- 
cumstances attending  it,  it  would  be  inequitable  to  allow  the 
complainant  to  recover  more  than  the  $65,000,  and  interest 
thereon  from  the  date  of  the  first  mortgage,  deducting  any  in- 
terest that  may  have  been  paid. 

The  second  mortgage  was  taken  as  a  substitute  for  the  first, 
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and  with  a  yiew  of  relieying  it  from  an  objection  to  its  validity 
by  reason  of  its  requiring  the  interest  to  be  paid  half  yearly  in 
anyance ;  and  was  giyen,  no'  doubt,  principally  for  the  purpose  of 
obtaining  the  two  years  delay.  If  the  first  mortgage  was  yoid,  the 
complainant  would  haye  lost  the  whole.  If  it  was  good,  there 
was  no  occasion  for  taking  a  second  mortgage ;  and  if  the  com- 
plainant could  haye  been  assured  that  the  first  mortgage  would 
be  sustained,  he  would  not  haye  thought  of  asking  a  new  one  in 
the  place  of  it.  Should  he,  then,  when  taking  a  new  mortgage, 
to  relieye  his  first  mortgage  from  objection  because  by  it  he  got 
the  trifling  adyantage  of  the  use  of  a  half  year's  interest,  im- 
pose the  terms  or  condition  of  conyerting  the  whole  interest  then 
due^  twenty  odd  thousand  dollars,  into  principal.  I  can  hardly 
suppose  it  was  demanded  by  the  complainant.  It  is  more  prob- 
able that  the  new  mortgage  was  giyen  in  that  shape  without  re- 
flection, and  under  the  idea  that  it  could  be  paid  within  the  two 
years  mentioned  therein  for  its  payment. 

The  solicitor  and  counsel  for  the  complainant  consented  to 
take  a  decree  in  accordance  with  this  intimation. 

Decree  accordingly. 
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R.  had,  diiriog  the  cootinaaiiM  of  a  partnenhip  between  H.  end  C,  loaned  money 
froB  tfane  to  time,  to  the  finn ;  for  which  he  charged  and  receiTed  the  interstt ;  and 
had  alao,  from  thne  to  time,  endoieed  notet  for  the  firm,  whinh  were  paid  by  the  firm.  , 
On  the  dinolntion  of  the  partnenhip,  the  settlement  of  iti  affidri  devolved  on  C;  and 
in  an  aooonnt  tnbeeqoently  presented  by  him  to  H.,  he  claimed  an  allowance  of  $500 
for  R.,  for  endorsing  for  the  firm ;  and  claimed  that  he  and  H.  had  agreed  to  make 
the  said  allowance  to  R.  There  being  no  satisfactory  proof  that  the  0500  had  aeto 
ally  been  paid  by  O.  to  R.,  the  court  reftised  to  allow  it 

The  partner  on  whom,  open  a  dissolntion  of  the  partnership,  the  settlement  of  its  af« 
fain  derolved,  is  entitled  to  a  reasonable  compensation  for  his  senrices. 

The  bill  states,  that  on  the  15th  December,  1835,  the  com- 
plainant  and  defendant  entered  into  partnership  in  the  India  Rub- 
ber manofacturing  business ;  each  to  receive  half  the  net  profits^ 
and  bear  half  the  losses. 

That  said  partnership  was  carried  on  until  June  18,  1840, 
when,  by  indenture  between  them,  of  that  date,  it  was  agreed 
that  the  partnership  should  be  dissolved ;  and  the  complainant, 
by  the  said  indenture,  granted  and  assigned  to  the  defendant  all 
the  machinery,  fixtures,  stock,  materials,  goods  and  merchandize, 
belonging  to  the  firm,  and  all  the  bills,  bonds,  notes,  book  ac- 
counts and  writings    appertaining  thereto ;  with  full  power  to 
said  defendant  to  sue  for  and  recover  said  claims  and  debts,  and 
give  acquittances  therefor,  and  to  sell  and  dispose  of  the  said 
goods  and  merchandize ;  the  complainant  reserving  to  himself  the 
ri^t  to  visit  the  factory,  inspect  the  books,  and  advise  and  ccm- 
8ult  in  the  settlement  of  the  concerns  of  the  partnership.     And^ 
in  consideration  thereof,  the  defendant,  by  the  said  indentorei 
agreed  to  pay  off  and  discharge  the  debts  due  from  the  partner- 
ship ;  to  pay  off  certain  individual  notes  of  the  complainant,  and 
certain  rent  aj^d  family  expenses  in  said  deed  s]pecified ;  and, 
after  making  certain  necessary  and  proper  deductions  in  said 
deed  mentioned,  to  pay  over  to  the  complainant  the  one-half  of 
the  surplus  monies  to  be  realized  out  of  the  effects  of  the  part- 
nership.    And  it  was  thereby  farther  agreed  that  the  defendant 
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should  ccmtinue  the  business  of  said  firm  on  his  own  account ;  and 
ify  at  any  time  during  the  months  of  January  and  February  then 
next,  the  complainant  should  conclude  to  take  and  carry  on  the 
said  business  for  himself,  then,  upon  signifying  his  intention  in 
writing  to  that  effect,  the  said  indenture  provided,  that  the  de- 
fendant should  fix  a  price  on  all  the  machinery,  fixtures,  stock 
and  materials  he  might  then  have  on  hand,  which  he  would  be 
willing  to  giye  or  receive  for  the  same ;  and  that  it  should  be  op- 
tional with  the  complainant  to  buy  or  sell  out  the  same  for  such 
price. 

That,  notwithstanding  the  said  agreement  for  dissolution,  the 
complainant  and  defendant  continued  to  carry  on  the  said  busi- 
ness, in  New  Brunswick,  at  their  said  factory,  on  the  same  terms 
as  before,  except  that  the  business  was  carried  on  in  the  naqie  of 
the  defendant ;  and  for  that  purpose  a  new  set  of  books  was  pro- 
vided by  him  ;  and  the  entries  therein  were  made  in  the  name  of 
the  defendant,  but  upon  the  joint  accoimt  of  himself  and  the  com- 
plainant, in  all  matters  wherein  they  were  jointly  interested  in 
carrjdng  on  the  business  aforesaid,  until  December,  24^  1840, 
when  the  partnership  was  finally  dissolved  by  mutual  agreement. 
That  on  said  final  dissolution  the  complainant  became  the  pur- 
chaser of  all  the  right,  title  and  interest  of  the  defendant  in  and 
to  the  machinery,  stock,  fixtures,  materials,  goods  and  merchan- 
dize then  belonging  to  the  partnership,  for  a  price  named  by  the 
defendant  in  the  mode  specified  in  the  indenture  above  mention- 
ed ;  which  price  was  di\ly  paid  to  the  defendant ;  and  the  com- 
plainant then  took  sole  possession  of  the  said  sto^k  &c.,  and  of 
the  said  factory,  and  thenceforward  carried  on  the  said  business, 
without  being  in  any  wise  connected  therein  with  the  defendant. 
That,  on  the  said  final  dissolution,  an  inventory  was  made  of 
the  claims  and  demands  of  the  partnership,  including  bills,  notes, 
book  accounts,  &c.,  intended  to  embrace  all  the  claims,  demands, 
&c.,  of  the  partnership,  as  well  those  contained  in  the  books 
kept  in  the  name  of  the  defendant  as  those  contained  in  the  first, 
set  of  books  of  the  partnership ;  a  copy  of  which  inventory  iB' 
annexed  to  the  bill. 

That  the  said  claims  and  demands,  book  accounts  &c.  in  Sftid. 
inventory  contained,  and  all  other  claims  and  demands  of  the 
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partnership,  together  with  all  iiie  books,  vouchers,  and  other  pa- 
pers relating  thereto,  were  taken  and  received  by  the  defendant 
for  the  joint  benefit  of  him  and  the  complainant ;  the  defendant, 
upon  receiving  the  same,  undertaking  and  agreeing  with  the  com- 
plainant to  collect  the  same  and  appropriate  the  proceeds  in  pay- 
ment of  the  debts  of  the  firm ;  and  the  surplus,  if  any,  to  di- 
vide, equally,  between  himself  and  the  complainant,  pursuant  to 
the  provisions  of  the  said  parol  agreement  for  the  final  dissolu- 
tion ;  as  by  the  said  inventory  and  the  receipt  and  agreement 
thereunder  written,  signed  by  the  defendant,  will  appear. 

The  bill  then  sets  out  certain  claims  due  the  firm  which  had 
been  divided  between  the  complainant  and  defendant,  by  agree- 
ment in  writing  signed  by  them. 

It  then  states,  that  since  the  final  dissolution  the  defendant 
has  proceeded  to  collect  the  assets  cf  the  firm,  and  has  received 
large  amounts  of  money  for  and  on  the  joint  account  of  himself 
and  the  complainant,  as  well  out  of  the  assets  in  said  inventory 
specified,  as  out  of  other  assets  belonging  to  the  firm  but  by  over- 
sight and  mistake  omitted  to  be  stated  in  said  inventory ;  and 
has  converted  the  same  to  his  own  use,  without  rendering  to  the 
complainant  any  just  account,  or  paying  oveir  to  him,  from  time 
to  time,  his  equal  half  of  the  surplus  money  after  paying  ofiF  the 
debts  aforesaid,  except  on  the  single  occasion  when  he  paid  to 
the  complainant  $335  50,  but  without  stating  anj  account,  or 
otherwise  showing  the  complainant  the  amount  collected  or  debts 
paid,  or  making  any  exhibit  of  the  real  situation  of  the  said  as- 
sets. 

That  the  defendant  retains  all  the  books  aforesaid,  and  will 
make  no  effort  to  correct  the  manifest  errors  and  mistakes  in  the 
said  inventory,  nor  permit  the  complainant  to  do  so ;  but  refuses 
to  come  to  a  final  settlement  with  the  complainant  respecting  liie 
partnership  accounts,  or  to  pay  over  to  the  complainant  any  fur- 
ther sum  collected  or  to  be  collected  by  him  out  of  the  assets,  of 
the  partnership. 

The  bill  states,  that  the  complainant,  on  the  dissolution  of  the 
partnership,  was  willing  an^  desirous,  and  offered  to  the  defend* 
ant,  gratuitously  to  take  upon  himself  the  burden  of  collecting 
and  paying  the  debts,  and  settling  the  affairs  of  the  partnership^ 
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and  paying  over  the  proceeds  in  the  manner  above  stated,  and  to 
take  into  his  charge  and  keeping,  for  that  purpose,  all  the  assets 
of  the  firm,  and  the  books,  vouchers  and  papers  concerning  the 
same ;  but  that  the  defendant  declined  the  said  offer  of  the  com- 
plainant, and  voluntarily  and  of  choice  took  upon  himself  the 
said  burden,  and  then  faithfully  promised  the  complainant  to 
discharge  gratuitously  the  duties  of  said  ofSice ;  to  wind  up  the 
concerns  of  the  partnership ;  to  come  to  a  fair  settlement  with 
the  complainant ;  to  pay  over  to  him  his  just  share  of  the  sur- 
plus, and  deliver  up  to  him,  thereupon,  the  partnership  books, 
vouchers  and  writings,  as  the  continuing  partner  in  the  said  bu- 
siness. 

The  bill  prays  an  account  &c. 

The  defendant,  in  his  ansirer,  admits  the  partnership ;  and 
that  on  the  18th  June,  1840,  it  was  dissolved  by  mutual  consent ; 
and  that  a  deed  of  dissolution  was  then  made  and  executed* 

He  admits  that  after  said  deed  of  dissolution  the  business  of 
the  firm  was  still  further  carried  on,  for  the  benefit  of  the  firm, 
in  his  name ;  and  that  a  new  set  of  books  was  obtained  by  him 
for  that  purpose.  But  he  denies  that  the  business  was  conduct- 
ed on  the  same  terms,  precisely,  as  before  the  dissolution  in 
June,  1840. 

He  says,  that  at  the  time  of  the  execution  of  the  deed  of  dis- 
solution, the  complainant  was  indebted  to  divers  individuals, 
among  the  rest,  to  one  Samuel  Reamer,  who  had  a  judgment 
against  him  in  the  county  of  Middlesex,  for  several  hundred  dol- 
lars ;  that  the  complainant  avoided  being  seen  or  going  in  said 
county  at  the  time  for  fear  of  being  arrested ;  that  the  complain- 
ant had  become  and  was  at  the  time  indebted  to  the  firm  in 
$8,800,  or  thereabouts ;  by  means  of  which  circumstances,  among 
others,  the  defendant  became  dissatisfied  with  the  existence  oi 
the  partnership,  and  sought  to  have  it  dissolved ;  which  was  fi- 
nally accomplished  by  the  said  deed  of  dissolution.     And  though 
the  defendant  continued  the  business  in  his  own  name  from  the 
date  of  said  deed  until  the  24th  December,  following,  yet,  every 
thing  done  by  him  in  the  business  was  done  with  a  view  to  the 
speedy  winding  up  and  final  settlement  of  the  partnership  busi- 
ness.   That  the  complainant  daring  that  time  had  nothing  to  da 
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in  the  management  of  the  concern.  That  the  business  done  con- 
sisted almost  entirely  in  the  collection  of  the  debts  due  the  firm 
and  the  disposition  of  the  old  stock  which  they  had  on  hand. 
And  that  the  assignment  of  all  the  property,  by  said  deed  of  dis- 
solution, and  the  surrender  of  the  complainant's  right  thereto, 
was  to  enable  this  defendant  to  indemnify  and  protect  himself, 
by  the  exclusive  management  of  the  property  and  assets,  against 
the  aforesaid  indebtedness  of  the  complainant  to  the  firm. 

He  admits  that  on  said  24th  December,  when  a  final  separa- 
tion took  place,  the  complainant  did  become  the  purchaser^  as 
stated  in  the  bill,  and  paid  for  the  same  and  took  possession  aa 
stated  in  the  bill. 

And  he  admits  that  after  the  sale  and  transfer  last  aforesaid, 
an  inventory  was  made  by  the  complainant  himself,  in  his  own 
.  hand  writing,  intended  to  include  all  the  bills,  notes,  books  of 
account  and  other  claims  due  the  firm,'  accruing  either  before 
the  dissolution  or  between  that  time  and  said  24th  December, 
when  the  actual  separation  took  place. 

He  admits,  that  the  bills,  notes,  books  of  account  &c.  men- 
tioned in  said  inventory,  together  with  the  vouchers,  papers  &c. 
relating  thereto,  were  taken  possession  of  by  him,  for  the  pur- 
pose of  collecting  and  liquidating  the  same,  and,  after  making 
proper  deductions  and  payments,  to  divide  the  surplus,  if  any, 
equally,  between  him  and  the  complainant. 

He  admits  that  schedule  A.,  annexed  to  the  bill,  contains  a 
true  copy  of  said  inventory,  except  that  the  following  items  are 
twice  inserted  in  said  schedule ;  (giving  eleven  items,  amounting, 
together,  to  01,237  32 ;)  and  that  the  following  items  are  erro- 
neously inserted  in  said  schedule,  the  same  being  claims  due  this 
defendant  on  his  individual  account,  and  not  due  to  the  firm,  to 
wit,  John  Onderdonk  $17  99,  Peter  P.  Runyon  $3  50;  and  thalt 
there  is  a  mistake  of  25  cents  in  the  sum  entered  as  due  from  I* 
Q.  Spader ;  which  corrections  being  made,  leaves  the  amount  of 
the  nominal  value  of  the  said  inventory  $7,755  16. 

He  admits  that  he  has,  since  said  deed  of  dissolution,  collect- 
ed and  received  the  claims  specified  in  complainant's  schedule  A., 
Corrected  as  above,  except,  first,  the  items  stated  in  the  bill  to 
^ve  been  divided  betweea  the  complainant  and  him,  by  their 
86 
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agreement  set  forth  of  May  4, 1841,  amounting  to  $1,939  50  ; 
leaving  in  this  defendant's  hands  a  balance  of  (5,815  66 ;  and, 
second,  the  following  amonnts,  included  in  said  inventory,  which 
have  not  been  collected,  and  which,  after  diligent  effort  for  that 
purpose,  he  believes  cannot  be  collected,  to  wit,  (giving  names 
and  sums  amounting  to  (345  79,)  leaving  in  his  hands  $5,469 
87. 

And  he  admits  that,  since  the  making  of  said  inventory,  he 
has  collected  and  received,  of  the  assets  of  the  firm  not  included 
in  the  inventory,  and  which,  he  says,  are  all  that  he  has  thus  re- 
eeived,  or  knows  of  as  belonging  to  the  firm,  to  wit,  (giving  names 
and  sums,  amounting,  together,  to  $117  33,)  which,  added  to 
the  above,  makes,  in  his  hands,  $5,587  20. 

That  he  has  set  forth,  in  schedule  1  annexed  to  this  answer,  a 
true  and  perfect  account  of  all  the  monies  he  has  disbursed  inr 
paying  the  debts  due  from  the  firm,  and  in  endeavoring  to  settle 
the  affairs  of  the  firm,  amounting  to  $4,798  80 ;  leaving  in  his 
hands,  to  be  divided  between  the  complainant  and  him,  $788  40. 

That  the  claims  above  specified  as  not  being  collectable,  and 
all  others  belonging  to  the  firm,  as  far  as  he  knows,  are  worth- 
less ;  and  that,  before  the  commencement  of  this  suit,  he  offered 
to  transfer  to  the  complainant  all  the  said  claims,  for  the  com- 
plainant's own  use  and  benefit,  to  be  collected  by  him,  if  they 
could  be,  without  responsibility  to  this  defendant  for  any  part 
{hereof;  but  the  complainant  refused  the  offer,  saying  that  the 
matters  should  be  settled  according  to  law. 

He  denies  that  he  ever  refused  to  exhibit  to  the  complainant 
either  the  books,  papers  and  vouchers  of  the  said  firm,  or  a  ft&Il 
and  faithful  account  thereof,  or  to  come  to  and  have  a  fair  and 
final  settlement  of  their  accounts,  except  on  a  single  occasion^ 
some  time  before  the  commencement  of  Une  suit,  this  defendant 
took  from  the  post  office,  at  about  the  hour  of  one  o'clock  in  the 
Aay,  a  letter  from  the  complainant,  notifying  this  defendant  that 
ihe  complainant  would  call  on  him  at  the  hour  of  two  o'clock  of 
Ae  said  day,  to  have  a  settlement  with  him.  At  which  appoint- 
ti  time  this  defendant  was  under  a  positive  engagement  to  be 
dsewhere,  and  did  not  attend  for  liiat  purpose.  But  ahorUy  af- 
ter, when  this  defendant  taA'iaimire^  he  called  (nf '  tfie' eM^^Bin- 
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ant  and  offered  and  requested  of  him  to  come  to  a  final  settle- 
ment of  their  affairs,  which  he  positively  refused  to  do,  sajing 
that  he  had  called  on  tliis  defendant  once,  and  would  not  trouble 
himself  to  do  so  again.  But  declared  that  the  law  should  settle 
the  matters  for  them. 

He  further  saith,  that  he  has  frequently  and  in  a  friendly  man- 
ner, applied  to  the  complainant,  since  their  final  separation,  and 
requested  him  to  come  to  a  settlement  of  their  affairs.  And  he 
further  states,  that  after  said  separation,  to  wit,  on  the  17th 
September,  1841,  and  when  the  affairs  of  the  said  firm  were  in 
the  same  situation  as  at  present,  except  that  since  that  time  liid 
defendant  has  collected  the  sum  of  and  has  paid  out  tlllL- 

sum  of  ,  at  the  request  of  this  defendant,  and  through  the 

interrention  of  Peter  P.  Runyon,  the  complainant  was  persuaded 
to  come  to  a  settlement  with  the  defendant.  On  which  day  last 
aforesaid  the  complainant,  in  the  presence  of  the  said  Peter  P. 
Runyon,  had  exhibited  to  him  all  the  books,  papers.  Touchers, 
receipts,  notes,  and  other  evidences  of  claims  belonging  to  the 
said  firm  which  were  desired  by  the  complainant,  and  within  the 
custody  and  power  of  this  defendant.  All  of  which  were  then 
and  there  examined  and  inspected  by  the  complainant  to  his  en- 
tire satisfaction,  as  he  declared  at  the  time,  and  all  errors,  so  far 
as  any  had  been  discovered,  were  corrected. 

And  he  further  states,  that  at  such  inspection  and  exam- 
ination of  the  books  &c.  as  aforesaid,  the  said  complainant  ex- 
pressed himself  satisfied,  and  fixed  the  amount  himself  which  he 
alleged  was  due  from  the  defendant  to  him  at  the  sum  of  $378  69; 
^3  of  which  amount,  he  the  said  complainant  then  and  there 
admitted  that  he  had  previously  received  from  debtors  of  the  said 
firm  on  accounts  with  which  this  defendant  stands  charged  in  the 
said  inventory.  And  the  balance  of  the  said  amount  was,  on  the 
said  day  of  Bettlement,  paid  and  satisfied  to  the  said  complainant 
by  lliis  defendant,  amounting  to  the  sum  of  $335  69,  and  for 
which  amount  the  complainant  then  and  there  gave  this  defend- 
ant a  receipt  in  writing,  which  is  now  in  the  custody  of  this  de- 
fendant, and  ready  to  be  produced. 

settlement,  when  lie 
cainplainant  the  said  Bwarot 
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$378  69}  as  above  stated,  he  this  defendant  was  satisfied  that 
the  said  amount  was  considerably  more  than  the  said  complain- 
ant was  then  entitled  to,  or  ever  would  be,  out  of  the  assets  of 
the  said  firm,  and  that  he  so  told  the  said  complainant ;  but  for 
the  sake  of  peace,  for  the  purpose  of  ending  difficulty  between 
them^  to  avoid  law  suits,  and  that  the  complainant  might  be  ful- 
ly satisfied  that  entire  justice  had  been  done  towards  him,  this 
defendant  yielded  to  what  he  then  and  now  considers  an  unjust 
demand,  and  paid  him  the  money. 

He  admits  that  he  still  retains  in  his  possession  the  books  of 
the  said  firm,  and  he  humbly  submits  to  this  honorable  court  that 
lie  has  a  right  so  to  do  by  the  terms  of  the  said  deed  of  dissolu- 
tion ;  but  he  denies  that  he  has  ever  refused  to  let  the  complain- 
mkt  see  or  examine  said  books,  or  to  correct  any  errors  contained 
therein. 

And  he  further  admits  that  he  has  since  the  date  of  the  said 
receipt,  when  the  said  sum  of  $355  69  was  paid  hy  the  defend- 
ant to  the  complainant,  refused  to  pay  to  the  complainant  any 
more  money,  for  the  reason  that  he  had  already  paid  him  more 
than  he  was  entitled  to  have  out  of  the  assets  of  the  said  firm  ; 
l)ut  he  expressly  denies  that  he  has  ever  refused  to  come  to  a  full 
and  final  settlement  of  tlieir  accounts. 

He  admits  that  after  the  dissolution  of  the  said  firm,  and  af- 
ter the  said  books  and  assets  had  been  passed  to  this  defendant 
as  aforesaid,  the  said  complainant  did  offer  to  take  into  his  hands 
the  books,  notes,  and  the  other  assets  of  the  said  firm,  and  to 
collect  and  liquidate  and  pay  the  debts  due  to  and  from  the  said 
firm,  without  any  charge  on  his  part  against  the  said  firm  for 
Buch  service.  And  that  the  defendant  declined  such  offer ;  first, 
because  the  complainant  was  at  the  time  considered  wholly  irre- 
sponsible and  unsafe  in  a  pecuniary  point  of  view,  not  being  the 
owner  of  property  but  to  a  very  limited  extent.  Secondly,  be- 
cause tlie  complainant  was  indebted  to  the  firm  in  the  sum  of 
.  $3,300,  or  therea]>outs.  Thirdly,  because  the  complainant  was 
indebted  on  his  individual  account  to  divers  individuals  to  a  large 
amount,  some  of  which  claims  were  at  the  time  pressing  hard 
upon  him.  Fourthly,  because  the  assets  of  said  firm  amount^ 
to  the  nominal  value  of  $7,872,  or  thereabouts,  which  amount^ 
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under  the  circamstances  of  the  case,  the  defendant  believed 
would  be  placed  in  great  *hazard  by  being  confided  to  the  hands 
of  the  complainant.  Fifthly,  because  the  firm  was  indebted  to 
the  amount  of  nearly  five  thousand  dollars,  for  which  this  de- 
fendant was  held  responsible ; .  and  it  was  thought  doubtful 
Irhether  the  assets  of  the  said  firm  would  be  sufficient  to  pay  its 
debts.  Under  all  these  circumstances  the  defendant  would  have 
been  unwilling  that  the  said  assets  should  have  gone  into  the 
hands  of  the  complainant  on  any  terms. 

But  he  denies  that  he  ever  offered  or  agreed  to  take  upon  him- 
self the  responsibility  and  burthen  of  collecting  the  claims,  pay- 
ing the  debts,  and  doing  all  other  things  necessary  to  the  entire 
liquidation  and  final  settlement  of  the  business  and  afiTairs  of  Ilia 
said  firm  without  any  compensation ;  but,  on  the  contrary,  he 
saith  that  the  collection  of  the  said  claims,  and  the  payment  of 
the  said  debts,  the  keeping  of  the  accounts,  and  the  performing 
of  all  other  duties  consequent  thereon,  imposed  upon  him  a  large 
amount  of  labor,  responsibility  and  loss  of  time,  for  which  he 
submits  he  is  entitled  to  a  just,  fair  and  reasonable  compensa- 
tion out  of  the  property  and  assets  of  the  said  firm. 

And  he  further  denies,  that  he  ever  promised  or  agreed  to  hand 
or  deliver  over  to  the  complainant  the  books,  &c.  of  the  said 
firm,  as  the  continuing  partner  of  the  said  firm. 

And  he  denies,  that  upon  a  fair  balance  of  all  accounts,  rela- 
ting to  the  matters  aforesaid,  he  is  indebted  to  the  complainant 
in  a  large  sum  of  money^  or  any  other  sum.  But  he  expressly 
saith  that  after  charging  him,  this  defendant,  with  all  the  monies 
of  the  said  firm  which  he  has  collected,  or  could  have  collected^ 
since  the  said  final  separation,  and  after  allowing  him  for  all  the 
debts  and  other  expenses  which  he  has  fairly  and  honestly  paid 
out  in  behalf  of  the  said  firm  during  said  time,  and  after  allow- 
ing to  him  the  sum  of  $387  69,  paid  the  complainant  as  before 
stated,  and  after  allowing  to  him  out  of  said  assets  a  just  and 
reasonable  compensation  for  his  labor  and  services  in  liquidating 
and  settling  the  business  and  affairs  of  the  said  firm,  and  after 
charging  the  complainant  with  $27  50  which  he  received  of  John 
Chadwick,  of  Newark,  which  belonged  to  this  defendant,  but 
which  this  defendant  saith  the  complainant  received,  but  has  not 
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paid  to  the  defendant^  there  is  due  to  this  defendant  from  the 
complainant  a  large  amount  of  money,  which  he,  this  defendant, 
prays  may  be  decreed  to  be  paid  to  him,  the  defendant,  by  the 
complainant. 

He  admits  that  the  said  account  furnished  the  complainant  by 
the  defendant,  as  mentioned  in  the  bill  of  complaint,  was  hastily 
made  out  and  was  not  very  precise  as  regards  dates,  persons,  &c., 
fbr  the  reason  that  the  complainant  was  supposed  to  understand 
attem  as  well  as  the  defendant,  he,  the^complainant,  having  made 
out  the  said  inyentory  at  his  leisure,  and  having  also  before  that 
time  seen  and  inspected  the  receipts  and  vouchers  of  the  defend- 
ant at  the  time  of  settlement  and  giving  the  receipt  of  $885  69 
before  mentioned ;  but  that  the  amounts  of  debt  and  credit  as 
contained  in  said  account,  so  far  as  this  defendant  now  recoil  ects 
Htd  same,  were  correct  or  nearly  so. 

By  eonsentof  the  parties,  an  order  was  made,  April  6, 1848, 
referring  it  to  Joseph  F.  Randolph,  Esquire,  one  of  the  Masters 
of  this  court,  to  take  an  account  of  the  aforesaid  monies  and  as- 
sets come  to  the  hands  of  the  defendant,  or  which  might  have 
be^,  but  for  his  wilful  neglect,  received  by  him,  and  for  all  other 
monies  and  assets  of  the  said  firm  for  which  the  said  defendant 
should  be  made  accountable,  and  which  are  in  the  said  bill  of 
complaint  and  agreement  specified ;  the  parties  to  produce  before 
the  said  Master,  upon  oath  or  afiSrmation,  all  deeds,  books,  pa- 
pers and  writings  in  their  custody  or  power  relating  thereto,  and 
be  examined  as  the  said  Master  shall  direct.  And  all  further 
equity  and  directions  were  reserved  till  the  coming  in  of  said 
Master's  Report. 

The  books  were  produced  before  the  Master,  by  the  defendant, 
Qfider  oath. 

Jonathan  C.  Ackerman^  Esq.^  sworn  for  complainant,  saith 
that,  on  complaint  to  witness  of  Mr.  Hutchinson  that  he  could  not 
get  a  settlement  with  defendant,  witness  spoke  to  Judge  Run- 
yon,  the  father-in-law  of  defendant,  to  endeavor  to  bring  about  a 
settlement ;  this  was  in  the  summer  after  the  dissolution ;  com- 
plainant frequently  complained  to  him ;  before  then  he  said  he 
had  received  about  $800  in  part  of  his  claims. 

Being  cross-examined^  says  he  did  not  speak  to  the  defendant 
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on  the  6abjeG%  but  went  to  his  father-in-law,  Judge  Runyon,  know- 
ing thai  he  was  acquainted  with  their  business  prior  to  the  dis- 
solution ;  complainant  alleged  that  defendant  owed  him,  and  show- 
ed a  list  of  notes  that  he  had,  a  partof  which  complainant  claim- 
ed m  his ;  the  reason  why  witness  did  not  go  at  once  to  defendp 
ant  was  that  there  was  not  then  a  very  friendly  feeling  existiiig 
between  them ;  after  the  dissolution  of  the  parties,  witness  and 
two  other  persons  advanced  some  money  to  enable  complainant  to 
go  on  with  the  business  in  akind  of  limited  partnership. 

Peier  P.  Runyon^Esq.j  sworn  on  the  part  of  the  defendaati 
8a]^3i  he  is  acquainted  with  the  parties,  and  recollects  the  time 
when  the  partnership  commenced ;  witness  had  a  general  knowU 
edge  of  their  business,  not  a  particular  one ;  as  to  the  capital  of 
the  coneezn,  Mr.  Hutchinson  obtained  from  witness  about  $800| 
whidi  was,  by  a  note,  increased  to  $700,  and  Mr.  Onderdook 
adyanced  $1000 ;  thi^  money  and  their  credit  constituted  their 
capital ;  except  the  $700,  the  balance  of  the  capital  came  throng 
defendant  and  his  friends }  witness  was  his  fatker-in-law,  a]i4 
ei^dorsed  for  him  or  the  firm ;  witness  advanced  for  the  firm^  in 
various  ways,  so  that  on  the  16th  of  June,  1887,  they  gave  him 
a  bond  and  warrant  of  attorney  for  $4,064  88 ;  this  was  foe 
money  advanced  by  witness  independent  of  endorsements  on  bu- 
siness paper  then  outstanding,  amounting  to  about  $3,000.  He 
believes  the  complainant  was  indebted  to  the  firm  at  the  time  of 
the  dissolution,  and  for  some  time  before,  in  about  $3,000 ;  the 
defendant,  for  some  time  before  the  dissolution,  sought  to  have  a 
dissolution ;  it  took  place  when  it  did  at  his  instance ;  complain- 
ant preferred  not  to  dissolve,  but  did  not  object ;  the  first  disso- 
lution was  intended  to  bring  about  a  final  settlement  of  the  whole 
concern,  and  for  that  purpose  complainant  remained  and  attend- 
ed to  the  affairs,  all  of  which  were  under  the  control  of  the  de- 
fendant ;  after  the  final  separation,  defendant  paid  witness  be- 
tween $3,800  and  $3,400 ;  this  money  was  due  him  from  the 
firm,  and  paid  by  defendant ;  this  last  objected  to  by  Mr.  Wood. 

From  December  1840,  up  to  about  the  first  of  June,  1841,  de- 
fendant was  engaged  in  settling  up  the  concerns  of  the  firm,  and 
in  no  other  business  that  witness  knows  of,  except  in  preparing 
to  go  into  business  on  the  water-power.    During  that  time  he 
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was  frequently  away  from  home,  and,  as  witness  understood,  on 
the  business  of  the  firm  ;  understood  that  several  of  the  debtors 
resided  out  of  the  State,  at  Washington,  Baltimore,  Philadel- 
phia.  New  York  and  the  East ;  witness  supposes  that  it  was  ne- 
cessary, in  settling  up  the  firm  business,  to  be  considerably  from 
home  on  expenses ;  it  was,  during  the  time,  very  difficult  to  collect 
money.  Taking  into  consideration  the  situation  of  the  affairs  of 
the  concern,  and  the  condition  of  the  monetary  affairs  of  the 
country  at  the  time,  from  witness's  knowledge  of  the  whole  mat- 
ter, he  would  have  charged  five  per  cent,  for  settling  up  the  af- 
fairs of  the  firm;  he  thinks  that  a  fair  compensation  from  and 
after  the  final  separation.  Sometime  after  September,  1841, 
complainant  asked  witness  if  he  had  said  defendant  should  have 
commissions ;  witness  does  not  remember  his  answer,  it  was  not 
definite  however.  Complainant  said  he  had  offered  to  do  it  for 
nothing ;  this  he  stated  as  a  reason  why  defendant  should  have 
nothing.  Previous  to  September,  1841,  complainant  called  on 
witness  and  said  he  wanted  defendant  to  settle  with  him ;  wit- 
ness said  that  was  right  and  reasonable,  and  he  would  do  what  he 
could  to  effect  it.  Witness  had  told  complainant,  previous  to 
the  final  dissolution,  that  he  would  do  what  he  could  to  eff'ect  a 
settlement ;  witness,  accordingly,  called  on  the  defendant,  and  in 
consequence  thereof,  the  time  and  place  for  a  meeting  of  the  par- 
ties were  arranged  ;  this  took  place,  the  witness  and  both  parties 
being  present ;  September  17,  1841,  was  the  time,  as  witness 
believes.  After  a  good  deal  of  conversation,  and  going  over  their 
whole  matters,  a  balance  was  ascertained  to  be  due  the  com- 
plainant, and  this  balance  was  paid  by  the  defendant.  Com- 
plainant said  he  would  be  satisfied  with  this  amount ;  defendant 
at  first  objected,  but  finally  agreed  and  gave  it  to  him.  Think? 
defendant  paid  all  complainant  demanded,  by  a  check  or  other- 
wise ;  it  was  in  the  neighborhood  of  $400.  This  settlement  wit- 
ness understood  embraced  all  matters,  except  two  or  three  small 
afiSedrs,  amounting  to  about  $100,  to  be  settled  in  future,  of  which 
$70  was  in  a  note ;  all  other  matters  were  settled  except  there 
were  errors ;  there  were  some  small  matters  in  which  the  parties 
disagreed  as  to  whether  they  belonged  to  the  firm  or  not ;  witness 
says  he  cannot  say  whether  they  were  settled  or  not.     These 
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items  were,  a  charge  against  John  Onderdonk,  for  |17  99,  and 
for  cash  charged  $13  45.  After  the  settlement  defendant  com- 
plained very  much  of  it,  and  found  fault  with  witness ;  he  made 
no  resistance  to  a  settlement.  Witness  says  the  signature  to  the 
receipt  marked  exhibit  No.  1,  for  defendant,  is  in  complainant's 
handwriting,  and  is  the  receipt  given  on  the  settlement  before 
stated.  Mr.  Reamer  had  a  judgment  against  complainant  for  be- 
tween $400  and  $500  ;  he  asked  witness  to  endorse  notes  to  ena- 
ble him  to  pay  it,  which  witness  declined;  the  judgment  was  in  Mid- 
dlesex ;  complainant  lived  in  Somerset ;  he  may  have  moved  over 
shortly  after  the  judgment.  The  $3,300  or  $3,400  paid  to  wit- 
ness by  defendant  was  in  small  payments  of  a  few  hundred  dol- 
lars at  a  time,  except  the  last,  which  was  for  $1,600.  Witness 
states  that  a  paper  shown  him  is  in  his  handwriting,  and  contains 
an  account  between  himself  and  the  firm,  and  the  payments  by 
the  defendant ;  it  was  made  out  at  the  date  of  the  receipt ;.  it  is 
offered  in  evidence,  and  marked  exhibit  No.  5,  for  the  defend- 
ant. 

Being  cross-examinedy  witness  says  that  when  the  partnership 
commenced,  the  complainant  was  carrying  on  the  business  in  New 
Brunswick ;  he  had  previously  commenced  it ;  it  was  an  experi- 
ment not  yet  established.  Defendant  then  first  entered  into  bu- 
siness ;  defendant  furnished  no  capital,  as  witness  Jknows,  except 
what  he  got  from  witness  and  his  father ;  whatever  witness  ad- 
vanced was  accounted  for  by  the  firm ;  to  them  witness  looked  for 
pay ;  it  may  be  considered  a  loan ;  cannot  say  the  amount  or  the 
terms ;  impression  is  he  advanced  $1000  ;  witness  was  only  to 
be  liable  for  what  he  endorsed,  and  the  money  advanced,  not  for 
their  debts  or  losses;  no  other  partners  but  Hutchinson  &  Onder- 
donk ;  witness  expected  some  remuneration  for  his  risk,  inde- 
pendant  of  the  interest,  if  the  experiment  was  successful ;  there 
was  no  distinct  bargain  about  it;  it  was  cheerfully  awarded. 
Speaking  of  the  indebtedness  to  the  firm  of  the  complainat,  wit- 
ness refers  to  the  first  dissolution ;  the  firm  had  an  account  against 
defendant  also ;  does  not  know  the  amount.  After  the  bond  and 
warrant  of  attorney  was  given,  an  account  of  the  money  affairs 
between  witness  and  the  firm  was  kept  separately  from  that  of 
the  bank ;  witness  loaned  them  money,  and  they  paid  him  from 
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time  to  time.  At  the  meeting  of  Sept.  21,  1841,  the  parties 
were  together  an  hour  or  an  hour  and  a  half;  witness  did  not  go 
over  the  accounts  with  them.  Since  that  time  complainant  has 
called  on  witness  and  said  that  he  wanted  a  settlement ;  this  was 
sometime  before  this  suit  was  brought,  a  month  or  two ;  he  oom« 
gained  that  defendant  would  not  settle,  and  defendant  said  thai 
he  (defendant)  did  not  owe  him  anything.  Mr.  Wood  called  on 
witness  since,  and  said,  let  defendant  render  an  account^  and  a 
settlement  might  be  effected ;  this  was  after  the  suit  was  broug^ 
Witness  did  not  understand  Mr.  Wood  thai  he  was  then  author- 
iaecL  to  settle ;  has  heard  complainant  say  that  he  widieddeCond- 
ant  would  take  the  books  and  make  out  an  account,.or  lei  Thomp- 
SOA  do  it.  This  was  preyious  to  the  first  settlement*  Under* 
stood  that  the  parties  to  this  suit  were  general  partners,  and  each 
liable  as  such,  both  before  and  since  the  dissolution ;  each  to 
sh^re  equally  in  the  profits  and  losses,  according  to  the  rules  of 
law  applicable  to  general  partnerships.  Witness  is  not  certain 
that  the  thirty-three  or  four  hundred  dollars  embraces  all  the 
monies  paid  him  by  defendant ;  witness  incurred  the  liabilities 
for  the  firm  on  account  of  his  son-inJaw ;  he  would  not  have 
done  it  otherwise. 

Being  again  examined  in  chiefs  Witness  says,  that  when  the 
complainant  called  on  him  and  said  he  wanted  a  settlement  from 
defendant,  he  said  nothing  of  any  errors  or  mistakes  in  the  for- 
mer settlement  or  account ;  he  did  not  allude  to  it ;  he  said  he 
intended  to  prosecute,  and  he  let  him  (witness)  know  first  about 
it ;  the  $500  paid  witness  for  his  risk  was  by  the  agreement 
of  both  parties.  « 

Being  again  cross-examined  he  says,  that  at  first  there  was 
no  specific  sum  agreed  on  for  his  risk ;  the  $500  was  agreed 
on  sometime  during  the  progress  of  the  dissolution ;  witness  pro- 
posed to  take  a  portion  of  the  profits,  or  a  specific  sum,  and  com- 
plainant said  it  had  better  be  a  specific  sum,  and  then  witness 
proposed  this  amount  and  it  was  agreed  to ;  nothing  said  about 
conditions ;  thinks  both  were  present,  and  that  it  was  in  the  shop, 
and  before  the  final  separation ;  they  agreed  to  it  cheerfully, 
particularly  the  complainant. 
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EXHIBIT  No.  1, 

Receiyed,  New  Brunswick,  September  17th,  1841,  of  Peter 
C.  Onderdonk,  three  hundred  and  thirty-five  50-100  dollars,  in 
full  of  all  demands,  dues  and  debts,  accruing  to  me  out  of  the 
late  firm  of  Hutchinson  &  Onderdonk^  as  far  as  they  baye  been 
paid,  errors  excepted. 

$885  60-100.  HIRAM  HUTCHINaON. 


"Mill. 


EXHIBIT  No.  6. 
HUTCHINSON  &  ONDERDONK, 

TO  PETER  P.  RUNYON, 
Jnnt^tSOi  ia87u  To  Bond, 

Interest  to  May  1st,  1841, 
Martb  It^  ISIO^  Amount  of  book  account,  including 

interest  as  per  bill, 
Interest  to  May  Ist,  1841, 
Jniy  l8t^  1840^     His  share  of  the^profits, 

Interest  to  May  1st,  1841, 
Johnson's  account,  rent  and  interest. 


$4,064  88 
1,080  60 


1,781  81 

124  67 

500  00 

26  00 

840 


$7,584  86 


1840 
March  1st 


CR. 


By  book  account,  including  interest  to 

that  time,  as  per  bill,  $3,785  92 
Interest  to  May  1, 1841,  272  74 
Cash  paid  in  N".  York,  86  00 

Interest  to  May  1, 1841,         2  88 


$4,207  54 

Jan'y  18, 1841. 

By  cash  paid  P.  C.  0. 

$310  00 

Interest  to  May  1st, 

5  27 

March  1, 

By  cash, 

800  00 

Interest  to  May  1st, 

8  00 

March  11, 

By  cash, 

50  00 

Interest, 

41 

April  21, 

By  cash, 

100  00 

$3,827  82 
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16 

30  00 

28 

400  00 

500  00 


Interest, 

March  3, 

By  cash, 

Interest, 

April  26, 

By  cash. 

May  7, 

By  cash. 

$1,699  12 


Balance  due  P.  P.  Runyon,  May  1st,  1841,     $1,628  20 
Interest  to  June  1st,  1841,  8  14 

$1,686  34 
Received,  June  let,  of  Peter  C.  Onderdonk,  the  above  in  full. 

PETER  P.  RUNYON. 

On  the  31st  May,  1843,  the  Master  reported  as  follows :  I 
find  that  the  defendant,  subsequent  to  the  dissolution  of  the  part- 
nership, received  of  the  debts  and  effects  due  and  belonging  to 
the  late  firm,  $5,603  13,  as  appears  by  schedule  No.  1,  annexed ; 
that  this  sum  embraces  all  the  monies  and  effects  of  the  said  part- 
nership which  came  to  the  hands  of  the  defendant,  or  might  have 
been  received,  but  for  his  wilful  neglect,  and  also  all  monies  and 
effects  of  the  said  firm  for  which  the  said  defendant  should  be 
made  accountable.  That  the  said  schedule  No.  1  embraces  a 
list  of  all  the  accounts  and  notes  specified  in  the  bill,  answer  and 
schedule  thereto  annexed,  in  the  charge  filed  with  the  Master, 
and  in  exhibit  D,  on  the  part  of  the  complainant,  being  a  receipt 
of  the  defendant  for  the  amount  of  the  notes  of  the  firm  taken 
by  him  to  collect,  and  also  of  the  monies  of  the  firm  not  speci- 
fied in  said  schedules,  and  receipts  that  have  been  collected  by 
the  defendant,  as  admitted  by  him  or  proved  by  the  evidence, 
except  such  notes  as  were  divided  by  the  mutual  agreement  of 
the  parties,  and  such  accounts  as  were  taken  by  the  complainant 
to  be  collected  at  his  risk,  without  accounting  for  the  same  to 
the  defendant,  as  agreed  upon  by  the  parties  before  the  Master, 
as  will  more  fully  appear  in  the  evidence  hereto  annexed. 

That  the  defendant  filed  with  the  Master  his  discharge,  hereto 
annexed,  and  that  I  find  that  the  defendant  has  paid  out  of  the 
monies  received  by  him  belonging  to  the  said  firm  for  debts  due 
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by  the  firm,  and  other  just  allowances,  the  sum  of  (4,640  69,  as 
will  more  fully  apx)ear  by  schedule  No,  2,  hereto  annexed,  which 
embraces  all  the  items  contained  in  the  schedule  annexed  to  the 
defendant's  answer,  and  claimed  by  him  as  discharges,  except 
the  following  items,  (stating  several  small  items.)    In  the  settle- 
ment of  the  account  of  Peter  P.  Runyon,  Esq.,  much  difficulty 
has  arisen  from  the  different  modes  of  calculating  the  interest ; 
the  account  as  made  out  by  Judge  Runyon  appears  to  hare  been 
based  upon  a  statement  made  by  the  complainant,  in  which  the 
account  is  made  out  in  the  mercantile  method,  by  calculating  in- 
terest on  the  several  items  of  debt,  and  crediting  it  up  to  the  time 
of  settlement ;  although  this  method  of  computing  interest  is 
objectionable,  and  on  a  simple  bond  or  note  with  the  interest  paid 
annually  at  7  per  cent.,  the  payments  and  the  interest  thereon 
would  more  than  exhaust  the  entire  debt  in  twenty  years,  {Hoff^ 
man*s  Master  360,)  yet  inasmuch  as  the  parties  have  sanctioned 
that  mode  of  calculation,  under  the  authority  of  Stoughten  v. 
Lynchj  2  Johns.  C  R.  213,  it  inight  be  recognized  in  this  case; 
but  Judge  Runyon  had  a  bond  running  on  interest  against  the 
firm  at  the  same  time  with  the  account,  and  to  prevent  the  bene- 
fit to  him  of  the  annual  payment  of  interest,  while  the  account  of 
the  firm  was  drawing  interest,  be  calculated  compound  interest 
on  the  bond,  thereby  charging  $85  50  more  than  the  simple  in- 
terest on  the  bond.     As  the  Master  was  not  aware  of  any  prin- 
ciple by  which  this  could  be  allowed,  it  is  rejected.     The  defend- 
ant ha^  exhibited  a  statement  and  calculation  hereto  annexed,  as 
schedule  No.  3,  by  which  the  difficulty  is  said  to  be  in  a  great 
measure  overcome.     As  tliis  calculation  is  not  agreed  to  by  the 
complainant,  nor  sanctioned  by  any  adjudicated  authority,  and 
is  moreover  composed  in  part  of  compound  interest  on  the  one 
side,  while  no  interest  is  reckoned  on  the  other  side,  the  T^do 
calculation  and  result  has  been  rejected ;  but  is  herewith  report- 
ed that  the  defendant  may  have  the  beaiefit  thereof  before  The 
Chancellor.     To  obviate  the  difficulties  as  far  as  possible  in  this 
account,  the  master  has  deemed  it  advisable  to  re-calculate  the 
whole  amount  upon  the  principle  laid  down  in  Meredith  v.  Banksy 
1  Hoist.  408,  by  applying  the  payments  in  the  first  place  to  pay 
off  the  interest,  and  then  to  liquidate  the  principal ;  and  then^ 
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1)eing  a  nmning  account  on  each  side,  as  well  as  a  bond  due  &(»n 
the  firm  to  P.  P.  Rnnyon,  the  accounts  are  in  the  first  place  ta- 
ken to  balance  each  other  without  interest,  and  the  overplus  taken 
to  pay  off,  first,  the  interest,  and  then  the  principal  of  the  bond, 
making  rests  wherever  the  overplus  of  payments  exceed  the  in- 
terest due  on  the  bond.  This  method  is  pursued  until  the  11th 
of  July,  1839,  when  the  credits  in  the  accounts  exceed  the  pay- 
ments, and  the  interest  is  calculated  from  that  time  on  the  bal- 
ance remaining  due  on  the  bond,  also  on  the  balance  of  the  ac- 
count from  the  plose,  and  also  on  the  sum  of  $600  from  the  time 
it  was  agreed  to  be  paid  up  to  the  time  when  the  payments  by  the 
defendant  exceeded  the  entire  interest,  viz,  January  1,  1841 ; 
and  the  usual  method  of  deducting  the  payments  and  calculating 
interest  on  the  balance  is  then  pursued,  until  the  whole  claim  is 
finally  liquidated,  as  will  more  fully  appear  by  schedule  No.  4, 
hereto  annexed,  as  part  of  this  report.  This  method  lessens  the 
amount  of  the  claim  of  P.  P.  Runyon  $38  79,  and  changes  the 
final  payment  from  |1,545  46  to  |1,505  67. 

The  payment  of  (500  is  allowed  as  a  compensation  to  Judge 
Runyon  for  his  risks  in  endorsing  for  the  firm  and  supporting 
it  through  difficulties  upon  the  agreement  of  the  parties  as  proved. 
Judge  Runyon  might  no  doubt  have  at  the  time  appropriated  any 
of  the  payments  to  the  interest  at  the  time  due  on  bond,  instead 
of  suffering  them  to  be  entered,  in  the  account  current,  and  so 
might  the  firm  have  done.  1  Pick.  Rep.  332 ;  7  Wheatauy  332 ; 
9  Cow.  409 ;  8  Wend.  403,  &c.  &c.  But  where  both  omit  to 
make  such  appropriation  at  the  time,  it  is  the  duty  of  the  court 
so  to  appropriate  them  as  to  do  justice  to  the  parties  as  far  as 
possible,  without  violating  any  settled  principle. 

The  defendant  claims  a  commission  of  five  per  cent.,  which  is 
not  allowed  by  the  Master.  The  evidence  goes  to  show  that  the 
defendant  was  engaged  in  settling  up  the  business  of  the  firm 
about  six  months,  and  has  a  fair  claim  for  compensation,  if  the 
rules  of  law  permitted  compensation  to  one  party  of  a  firm  for 
extra  services,  without  an  express  agreement ;  but  as  the  princi- 
ple against  such  allowance  seems  well  settled,  1  Vesey  fy  Beain^ 
168 ;  1  J."  C.  R.  157 ;  8  P.  Wms.  249,  the  claim  is  rejected ; 
though  the  attention  of  the  Master  was  called  to  the  case  of 
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Bradford  t.  Kimberly^  8  J.  C.  JR.  481,  to  prove  an  ezoeption  to 
the  rule,  which  the  case  itself  fully  recognizes ;  and  the  exception^ 
if  one  it  be,  is  this,  that  when  the  joint  owners  of  a  yessel  ap- 
point one  of  themselves  to  receive  and  sell  the  cargo,  he  is  to  be 
considered  in  llie  light  of  a  ^^stranger,"  as  a  ^^commission  mer- 
chant," and  entitled  to  remuneration  npon  the  implied  agreement ; 
this  is  not  a  case  of  general  partners,  where  one  of  them  has 
settled  up  the  concerns  or  done  other  extra  service,  but  of  joint 
owners,  engaging  one  of  themselves  to  act  as  a  commission  mer- 
chant for  the  owners,  being  in  fact  a  distinct  business  from  that 
of  the  joint  parties ;  besides,  in  this  case,  so  far  from  there  be- 
ing an  agreement  express  or  implied,  the  defendant  by  his  deed . 
cf  dissohition  of  the  18th  of  June,  1840,  agrees  to  pay  over  to 
the  complainant  the  one-half  of  the  surplus  arising  from  the 
debts  and  crests  of  the  concern,  without  making  any  reserva- 
tion for  oommissions  or  other  remuneration. 

Taking  into  account  the  charges  and  discharges  of  the  defend- 
ant as  heretofore  stated,  the  balance  due  the  firm  on  17th  of  Sep- 
tember, 1841,  when  a  partial  settlement  was  effeicted,  I  find  to  be 
$962  44,  as  follows : 

Amount  of  charges,  $5,608  18 

Amount  of  discharges,  4,640  69 


Balance,  $962  44 

The  one-half  of  this  was  due  to  the  complainant,  of  wfaioh 
siun  I  find  by  the  evidence  the  sum  of  $878  69  was  paid  to  Um 
an  ti&e  17th  <tf  Septootiber,  1841,  leaving  tiie  amount  to  staend 
thus: 

One  half  of  the  balance,  $481  22 

Paid  Sept.  17, 1841,  878  69 


Leaving  a  balance  of  $102  68 

Interest  thereon  from  the  17th  of  Sept.  1841, 
to  the  Slst  of  May,  1848,  10  48 

Trtal'due'thif  day,  $118  01 

m^  Irthef  IxMrest  is'  diarged  against  the  defendant,  becatue 
lA'MfiflMH  fi^pp^tarti  to  tevc  been  fairly  tind  ezpeditaoiuly'Bct- 
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tied,  and  the  money  was  paid  out  as  soon  as  receiyed,  or  within  a 
reasonable  time  after. 

JOSEPH  F.  RANDOLPH,  M.  C.  C. 

The  complainant  and  defendant,  by  their  respective  solicitors, 
filed  exceptions  to  the  foregoing  report. 

Among  the  exceptions  taken  by  the  complainant  are 

1st.  For  that  the  said  Master  hath  given  credit  to  the  defend- 
ant for  $378  69  paid  to  complainant — whereas,  credit  should 
have  been  given  for  $335  69  6nly3  as  is  shewn  by  defendant's 
vouchers  and  his  answer. 

2d.  For  that  the  said  Master  hath  allowed  to  the  defendant  a 
credit  for  $500  and  $15  interest,  alleged  to  have  been  paid  bj 
him  to  Peter  P.  Runyon. 

One  of  the  exceptions  on  the  part  of  the  defendant  was,  that 
the  Master  made  no  allowance  to  him  by  way  of  compensation 
for  his  services  in  settling  the  business  of  the  firm. 

P.  D.  Vroom  for  the  complainant. 

/.  Vandyke  for  the  defendant.     He  cites  3  John,  Ch.  431. 

The  Chancellor.  There  is  nothing  said  in  the  deed  of  dis- 
solution about  allowing  Mr.  Runyon  $500,  either  as  a  share  in 
the  profits,  or  for  his  risks  in  endorsing  fur  tlie  firm.  By  the  terms 
of  the  deed  of  dissolution  the  defendant  was  to  collect  the  claims, 
and  pay  the  debts,  and  pay  over  to  the  complainant  half  the  sur- 
plus. This  $500  now  claimed  by  Mr.  Runyon,  and  allowed  him 
by  the  Master  for  his  risks  in  endorsing  for  the  firm,  was  certain- 
ly not  a  debt. 

Again,  on  the  final  separation,  the  defendant,  as  he  admits  in 
his  answer,  was  still  to  collect,  and  pay  the  debts,  and  pay  over 
to  the  complainant  half  tlie  surplus.  In  this  part  of  the  answer 
he  says  he  was  to  pay  over  after  making  proper  deductions  and 
payments. 

There  is  nothing  said  in  the  answer  about  this  $600  to  be  al- 
lowed to  Mr.  Runyon.  The  general  words  ''after  making  proper 
deductions  and  payments,"  and  an  item  in  the  schedule  annexed 
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to  the  answer,  of  the  date  of  May  1, 1841,  <^Paid  P.  P.  Rnn- 
jon  on  his  account  $500,^'  are  the  only  matters  in  the  answer 
that  can  hare  any  reference  to  this  $500  allowed  to  Mr.  Rim- 
jon  for  his  risks* 

The  receipt  giren  by  the  complainant,  on  the  17th  December, 
1841,  is  not  relied  on  as  proof  of  final  settlement  and  discharge, 
for  the  parties  hare  agreed  to  go  into  the  account,  and  it  was 
agreed  that  a  reference  should  be  made  to  a  Master  to  state  the 
accounts.  ^ 

This  allowance  to  Mr.  Runyon,  if  made,  must  be  made  on  the " 
sole  ground  of  what  Mr.  Runyon,  himself,  says  about  it.  He 
was  called  by  the  defendant.  Nothing  is  said  about  it  in  his 
principal  examination.  On  cross  examination,  he  says,  he  ex- 
peeted  some  remuneration  for  his  risks,  independent  of  his  in- 
terest money,  if  the  experiment  was  successful ;  that  there  was 
no  distinct  bargain  about  it,  it  was  cheerfully  awarded. 

Being  again  examined  on  the  part  of  the  defendant,  he  says, 
the  $500  paid  him  for  his  risk  was  by  the  agreement  of  both 
parties* 

Being  again  cross-examined,  he  says,  that  at  first  there  was 
no  Bx>ecific  sum  agreed  on  for  his  risk ;  the  $500  was  agreed  on 
some  time  during  the  progress  of  the  dissolution.  That  he  pro- 
posed to  take  a  portion  of  the  profits  or  a  specific  sum ;  that  the 
OOmplunant  said  it  had  better  be  a  specific  sum,  and  he,  the  wit- 
ness, proposed  this  amount,  and  it  was  agreed  to  ;  that  nothing 
was  said  about  conditions.  He  thinks  both  were  present,  and 
that  it  was  in  the  shop  before  the  final  separation ;  that  they 
agreed  to  it  cheerfully,  particularly  the  complainant. 

It  may  be  remarked  here,  that  the  final  separation  was  in  De- 
cember, 1840 ;  and  that  to  exhibit  No.  5,  Mr.  Runyon's  ac- 
count against  the  firm,  is  subscribed  Mr.  Runyon's  receipt  in  full 
to  Onderdonk,  dated  June  1, 1841 ;  and  that  this  exhibit  shews, 
under  date  of  July  1, 1840,  this  charge  ^^His  share  of  the  pro- 
fits, $500. 

Has  this  $500  been  actually  paid  by  the  defendant  to  A&. 

Runyon  1    If  I  could  be  satisfied  that  it  had  been,  by  agreement 

of  die  parties,  so  paid  by  the  defendant  that  to  disallow  it  would 

mralt  in  loss  to  him,  I  would  leaye  the  parties  in  statu  quo;  but 

88 
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I  am  not  mtiflfied  thai  any  thii^  more  has  been  done,  between 
Mr.  Ronyon  and  the  defendant,  in  refereooe  to  this  $500,  thaa 
the  stating  tl^  aooonnto  between  them  in  a  way  to  relieye  the  de« 
fendant  to  that  extent  in  his  accounts  with  the  complainant.  If 
paid,  when  waa  it  paid 'i  No  one  telle  na.  Nor  ia  thore  any  di- 
rect allegatioD  that  it  haa  ever  been  paid.  Mr.  Ronyon  aaya^ 
that  beeideB  the  bond  and  warrant  for  $4,064  84,  he  had  endon^ 
ed  fSor  the  firm  to  abont  $8,000;  and  in. another  part  of  hie  da- 
position  he  says,  that  after  the  final  separation  the  defendant  had 
paid  him  between  $8y800  and  $8,400  diilB  him  from  the  ficm.  Is 
tfaift  $500  included  in  the  language  ^^due  him  from  the  firml" 
Waait  a  debt  1  In  ano&er  part  he  says,  tibe  $8,800  or  $8,400 
paid  him  by  the  defendant  was  in  small  sums  of  a  few  hundred 
dollara  at  a  time,  except  the  last  which  was  $1,600.  There  ia. 
an  erident  tenderness  in  referenoe  to  the  matter  of  the  actual 
payment  of  this  $500.  But,  under  the  ciroumstanoes  of  the 
case,  and  in  view  of  the  relation  existing  between  Mr.  Runyoa 
and  the  defendant,  and  the  remark  of  Mr.  Runyoa  tiiathe  would 
not  haye  done  what  he  did  had  not  one  of  the  firm  been  his  souc 
in-law,  I  do  not  think  I  should  haye  been  satisfied  to  allow  this 
charge  even  if  .there  had  been  eyidence  of  a  formal  payment  of 
it  by  his  son-in-law. 

The  master  does  not  put  the  allowance  on  the  ground  that  it 
had  been  paid.  He  allowed  it  ^^as  a  compensation  to  Mr.  Run- 
yon  for  his  risk  in  endorsing  for  the  firm  and  supporting  it  through 
difficulties,  upon  the  agreement  of  the  parties  as  proved."  I 
think  it  is  an  agreement  which,  if  clearly  proved,  the  court  should 
not  aid  in  carrying  out.  It  is  the  first  occasion  on  which  I  have, 
heard  it  claimed  that  one  is  to  be  allowed,  by  a  court,  compenr 
sation  for  endcursing  for  another.  If  he  had  advanced  the  num^ 
ey,  instead  of  endorsing  notes,  he  could  have  but  legal  interest. 
To  my  mind,  the  sanction  of  such'a  charge  would  furnish  a  cover 
for  exorbitant  charges,  in  effect  usury,  and  that^  not  on  money 
advanced,  but  on  mere  liabilities  incurred.  It  would  be  a  mis^- 
ehievous  precedent  to  allow  such  a  charge.  This  eKceptk)n  ef 
the  complainant  is,  therefore,  allowed. 

Mext^  as  to  the  other  exception  on  the  part  of  the  ooni^^ii^ 
ant. 
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The  Master  has  charged  the  defendant  with  the 

amoiint  reoeiyed  by  him,  1^608 18 

And  credited  him  with  amount  paid  by  him,  4640  69 


And  has  stmet'the  balance  here  of  962  48 

The  report  then  divides  this  balance  and  sajB  one 

half  of  it  is  due  complainant,  481  82 

And  tiien  says  that  it  appears  by  the  evidoicethat 
on  the  17th  Sept.  1841,  |878  69  was  paid  by 
the  ddendant  to  the  complainant,  and  deducts  it^        878  69 


And  strikes  a  balance  against  the  defendant  of  $102  6ft 

The  answer  says,  tiiat  on  the  17th  September,  1841,  the  de*" 
fendant  paid  to  the  complainant  $335  69,  and  that  the  complain- 
ant admitted  he  had  receiyed  $48  from  debtors  of  the  firm,  iOk 
accounts  with  which  the  defendant  stood  chaiged  in  the  invento-*- 
ry }  which  $48,  added  to  the  sum  actually  paid,  made  $378  69. 

It  does  not  appear  that  in  the  Master's  charging  side  of  Ito 
account,  the  defendant  is  charged  with  the  accounts  from  whiob 
the  $48  was  collected  by  the  complainant ;  but,  if  I  understand 
it,  the  defendant  is  charged  by  the  Master  only  with  the  monies^ 
actually  receiyed  by  him.  The  Master  says,  that  he  finds  thak 
the  defendant  receiyed,  subsequent  to  the  dissolution,  of  the  funds 
and  eflfects  due  and  belonging  to  the  firm,  $5,603  13,  as  appears 
by  schedule  No.  1  annexed  to  his  report ;  that  the  said  sum  em* 
braces  all  the  monies  and  efiects  of  the  partnership  which  came 
to  the  bands  of  the  defendant,  and  all  the  monies  and  efiects  of 
the  firm  for  which  he  should  be  made  aocounlable ;  that  sehed^ 
ule  No.  1,  annexed  to  his  report  embraces  &c.  (see  the  first  part 
of  the  rqport.)  Now,  schedule  A.,  annexed  to  the  bill  as  an  ae« 
count  of  the  assets  of  the  firm  at  the  time  of  the  dissolutiktt^ 
amounts  to  $8,147  41 ;  and  schedule  B.,  annexed  to  the  bill  ati 
an  account  of  the  monies  receiyed  by  the  defendatit  fiom  the  aa* 
sets,  amounts  to  but  $6^589  91.  I  do  not  see  from  this  that  th9> 
$48  WAS  received  by  the  complainant  fr<mi  aeeounis  with  whick* 
the  defiNldant  remains  charged. 

The  aunrer  pMtB  a  list  o£  names,  with  the  aoMnt  dae  fiMli 
each,  which  the  defendant  says  he  was  not  able  to  collect ; 
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lie  takes  credit  for  them ;  and  then  88 jb  : 

'^^Leaving  in  the  hands  of  the  defendant  claims  which  have 
Ibeen  collected,  to  the  amount  of  $53469  87." 

He  then  admits,  that  since  the  making  of  the  inventory,  he' 
lias  collected  and  receiyed  the  followingitems  not  included  in  the 
inventory,  (giving  names  and  sums,)  amounting  to  $117  83.  And 
Unoi  adds :  ^Vhich,  added  to  the  amount  in  the  hands  of  the  de- 
fendant as  last  above  stated,  makes  the  sum  of  $6,587  20;"  which 
sum,  it  will  be  perceived,  is  within  $2  71  of  the  amount  of  said 
schedule  B*,  annexed  to  the  bill  as  an  account  of  the  monies  re- 
ceived by  the  defendant.  It  seems  from  this  that  the  defend- 
ant has  only  charged  himself  with  the  monies  actually  received 
by  him ;  and  why  should  he  charge  himself  with  morel 

The  Master  has  charged  him  with  but  $5,608  18 ;  being  but 
$16  98  more  than  the  defendant  has  charged  himself  with  hav- 
ing actually  received.  What  this  additional  $16  98  is  for,  would, 
I  presume,  be  discovered  by  a  particular  examination  of  the  re- 
port ;  but  this  is  not  necessary ;  it  is  not  the  $48  received  by 
the  complainant.  And  I  do  not  see  that  the  defendant,  as  the 
account  is  stated  by  the  Master,  is  charged  with  the  accounts 
firom  which  the  complainant  received  the  $48.  If  it  can  be  shewn 
that  he  is,  there  can  be  no  objection  to  his  doing  so. 

To  make  the  account  correct,  in  the  Master's  mode  of  stating 
it,  one  of  two  ways  may  be  taken ;  either  to  add  the  $48  to  the 
whole  amount  of  receipts,  which  will  show  the  amount  to  be  di- 
vided between  them,  and  let  the  $48  go  towards  the  complain- 
ant's half  as  alreadv  received  by  him ;  or,  to  deduct,  from  the  ' 
balance  $481  22  struck  by  the  Master,  the  $885  69  and  half  of 
the  $48. 

This  exception  on  the  part  of  the  complainant  is  also  allowed. 

The  exception  on  the  part  of  the  defendant,  that  the  Master 
has  made  no  aU&wance  to  him  by  way  of  compensation  for  his 
services  m  settling  the  busines  of  the  firm,  is,  I  think,  well  ta- 
ken. I  shall  direct  the  allowance  of  8  per  cent,  on  $5,603  18, 
and  that  he  be  credited  therefor,  and  that  the  balance  in  his 
bands  be  then  struck ;  which  will  be  the  same  as  deducting  half 
of  the  commissions  from  the  complainant's  half  cf  the  balanoe 
•tniok. 
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Flint  B.  Fuller  y.  Charles  Taylor. 


I^fonetloii  allowed,  mud  RioeiTar  appointed,  on  bill  by  an  axaeiHlon  oraditor. 

An  aniwar  of  a  defendant,  to  a  bill  for  diioovery  Ac.  by  an  eiecntion  craditor,  that  lia 
baa  no  property  of  any  kind  will  not  prevent  an  order  referring  it  to  a  JUatter  to  ap>* 
point  a  ReceiTer  and  direetinf  the  defendant  to  deliyer  to  tnch  Receiver  hie  prop- 
erty and  elbcte,  on  oalb  before  the  Matter. 

Bill  filed  March  20^  1847,  by  Pliny  B.  Fuller  against  Charies 
Taylor,  after  judgment  at  law  and  execution  thereon  returned 
unsatisfied,  to  compel  the  disooYery  of  any  property  belonging  to 
said  Taylor,  and  to  preYent  the  transfer  of  any  such  property, 
or  the  payment  or  deliYery  thereof  to  the  said  Taylor ;  and  pray- 
ing iiyunction  and  a  receiYor. 

On  the  reading  and  filing  of  the  bill,  an  injunction  was  grant- 
ed. 

On  the  7th  June,  1847,  a  motion  was  made,  on  notice,  for  an 
order  that  it  be  referred  to  a  Master  to  appomt  a  receiYer  and 
that  the  defendant  deliYer  OYor  to  such  receiYer  his  property  and 
effects,  on  oath  before  the  Master. 

On  the  hearing  of  the  motion,  an  answer  of  the  defendant  to 
the  biU  was  read. 

Wm.  M.  Scudder,  for  the  motion,  read  the  statute  approved 
March  20,  1846,  entitled  ^^A  supplement  to  an  act  respecting 
the  Court  of  Chancery,''  Rev.  Stat.  921.  He  said  it  was  simi- 
lar to  the  Statute  of  New  York  on  the  same  subject ;  and  cited 
4  Paige  675 ;  7  TJ.  47 ;  8  7J.  668,  672. 

Jl.  C.  M.  Penningtony  contra,  contended  that  a  receiYer 
should  not  be  appointed  after  answer  denying  all  the  charges  of 
Ihe  biU :  that  a  receiYer  should  not  be  appointed  unless  the  an- 
swer shews  there  is  prox>erty  to  assign. 

The  Chancellor.  The  supplement  to  the  act  respecting  the 
Court  of  Chancery,  Jlev.  Stat.  921,  provides,  that  wheneYer  an 
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exeeution  shall  have  been  issned  on  a  judgment  at  law,  and  shall 
have  been  returned  unsatisfied,  in  whole  or  in  part,  leaving  an 
amount  or  balance  remaining  due  exceeding  $100,  exclusive  of 
oosts,  the^partj  suing  out  rach  exsouticm  may  £le  a  bill  in  Chan- 
oerj  to  compel  the  discovery  of  any  property  or  thing  in  action 
belonging  to  the  defendant  in  such  judgment,  and  of  any  proper- 
ty, money,  or  thing  in  action,  due  to  him  or  held  in  trust  fer  him, 
ezoept  such  property  as  is  now  reserved  by  law,  and  to  prevent 
the  transfer  of  any  such  property,  mcmey  or  thing  in  aotion,  or 
the  payment  or  delivery  thereof  to  the  defendant,  except  when 
'Mfih  tnut-has  beencraated  by,  or  the  fund  so  held  in  trust  has 
proceeded  ftom,  some  person  other  than  ihe  debtor  hinuMlf. 

That  ihe  court  shall  have  power  to  compel  such  discovery,  and 
io  prevent  sudi  transfer,  payment,  or  ddivery,  and  to  decree  sat- 
ifAd&osi  of  the  sum  remaining  due  on  such  judgment,  out  of  any 
personal  property,  money,  or  things  in  action  belonging  to  the 
defendant,  or  held  in  trust  for  him,  with  the  exception  above 
stated,  which  shall  be  discovered  by  the  proceedings  in  Chance- 
ry ;  provided,  that  if  the  personal  property,  money,  or  thing  in 
action,  which  shall  be  discovered  as  aforesaid,  does  not  amomt 
to  $100,  no  costs  shall  be  recovered  by  the  plaintiff  in  such  pro- 
ceeding. 

This  act  was  passed  after  the  enactment  of  the  law  abolishing 
imprisonment  for  debt ;  and  is  founded  on  the  just  idea  that  all 
the  property  of  a  debtor  should  be  honestly  applied  to  the  pay- 
m^iat  of  his  debts,  and  on  the  further  idea  that,  in  view  of  the 
finands  of  debtors  in  concealing  and  withholding  property  from 
4N?editors,  by  patting  it  in  such  shape  that  it  cannot  be  reached 
by  execution  at  law,  the  execution  creditor  should  have  ike  aid 
of  a  Court  of  Chancery  to  discover  property  and  apply  it  to  llie 
satisfaction  of  his  execution. 

The  statute  is  founded  in  morals,  and  is  of  most  salutary  ten- 
dency :  and  tiie  spirit  and  equity  of  it  should  be  faitfafiilly  and 
ngidly  carried  out  by  the  Court  of  Chancery.  A  proper  exer- 
cise by  this  Court  of  the  power  given  to  it  by  this  statute  will 
tend  to  correct  an  alarming  evil  which,  I  am  satisfied,  was  fast 
growing  upon  us,  by  removing  the  temptations  to  the  practice  of 
The  dictates  of  morality,  and  even  of  religim,  or,  lisbouid 
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rather  say,  tho  profeBsion  of  it,  seemed  insufficient  to  silence  the 
nuuiy  pleas  under  which  an  easy  conscience  rests  satisfied  in  the 
concealment  of  property  from  creditors.  A  legislative  proTision, 
in  the  shape  of  power  to  compel  the  discovery  of  hidden  {proper- 
ty,  under  the  sanction  of  an  oath,  was  necessaryy  to  correct  the 
evil. 

The  statute  provides,  that  the  court  shall  have  power  to  com- 
pel the  discovery ;  and,  there  being  no  limitation  of  the  power, 
the  plain  inference  is  that  the  statute  gives  all  the  power  which  a 
Court  of  Chancery  can  exercise  according  to  the  course  of  the 
court.  And  the  evil  to  be  remedied  is  of  such  a  nature,  that 
tills  court  will  not  hesitate  to  exercise  its  fullest  power  in  apply- 
ing the  remedy* 

These  remarks  are  not  made  with  special  reference  to  the  pres- 
ent case ;  but  are  intended  to  express  the  views  of  the  court  as 
to  the  power  given  by  the  statute,  and  the  manner  in  which  it 
may  and  should  be  exerted. 

The  question  now  presented  is,  whether  an  answer  of  a  de- 
fendant, to  a  bill  filed  by  an  execution  creditor  under  our  statute, 
that  he  has  no  property  of  any  kind,  enables  a  defendant  succes- 
fully  to  resist  a  motion  for  an  order  referring  it  to  a  Master  to 
appoint  a  receiver  and  for  the  delivering  over,  by  the  defendant, 
to  such  receiver,  of  his  property  and  effects,  on  oath  before  the 
Master.     I  am  clearly  of  opinion  that  it  does  not. 

The  order  applied  for  will  be  granted. 

Order  accordingly. 
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Henry  Miller  and  otiiers,  Trufltees  of  tiie  Anti-Psedo  Baptist 
Society  meeting  in  Salem  v.  Isaac  English  and  others. 

Tlie  qoattlon  of  property  and  right  of  pottmion,  between  two  bodiee«  eaeh  daimiiig  to 
be  the  Truateei  of  an  Incorporated  Religiouf  Soceity,  b  aqoeetfon  to  be  detenained  at 
law. 

A  diieeniion  baviqg  arisen  in  an  IncorponUed  Religion!  Society,  growing  cot  of  the 
qqetilon  whether  a  home  of  worship  thonld  be  bnilt,  at  another  place,  a  part  of  tha 
congregation  built  the  new  hoime,  and  elected  a  board  of  traeteet.  A  part  of  tho 
congregation  remained  in  the  old  baiiding ;  and  the  persona  claiming  to  be  the  tioi- 
teee  of  the  Old  Socieiy  refwed  to  the  new  party  entrance  into  tlie  old  barying  groood 
for  the  purpose  of  burial ;  and  the  new  party,  on  several  occations,  broke  open  tbo 
gatea  of  the  old  burying  ground,  for  the  purpose  of  burying  therein.  On  Mil  filed,  aa 
injunction  was  granted  restraining  such  forcible  entry.  On  answer  and  argtuDOBt 
Ae  eoort  held,  that  a  forcible  entry  fur  such  purpose  was  not  such  an  injury  as  called 
fortbe  interposition  of  the  court  by  injunction. 

On  notion  to  dissolve  an  injunction,  affidaYitp^in  support  of  the  injunction,  to  contra- 
dict mattcn  in  the  answer  alleged  to  be  irrespomive  to  the  bill,  cannot  be  mad,  il  tho 
defendant's  counsel  disclaim  and  waive  reliance  on  any  irresponsive  matter. 

The  bill  filed  May  17,  1847,  is  exhibited  by  Henry  Miller, 
William  Brown,  William  H.  Nelson,  Mark  Armstrong,  William 
Robinson,  George  0.  Mitchell  and  Adam  H.  Sickles,  of  the  coun- 
ty of  Salem,  Trustees  of  the  Anti-Poedo  Baptist  Society  meeting 
in  the  town  of  Salem  in  the  State  of  New  Jersey. 

It  states  that  in  1743,  the  first  Baptist  meeting  house  near 
Salem  was  built,  at  a  place  called  '^Mill  Hollow ;''  and  that,  in 
1757,  it  was  constituted  as  a  church. 

That,  the  congregation  having  greatly  increased,  a  new  and 
large  house  became  desirable  and  necessary ;  and  a  large  and 
commodious  brick  building  was  erected  in  the  town  of  Salem,  in 
1787  ;  and  the  society  continued  an  established  and  constituted 
religious  society,  by  the  name  of  **The  First  Day  Baptist  Soci- 
ety in  the  town  and  county  of  Salem  in  the  State  of  New  Jer- 
sey," until  July  3,  1786,  when  the  said  society  resolved  to  be 
constituted  a  body  politic  and  corporate,  under  the  act  entij;led 
**An  act  to  incorporate  certain  persons  as  Trustees  in  every  reli- 
gious society  or  congregation  in  this  State,  for  transacting  the 
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feempond  concerns  thereof,"  passed  March  16, 1786 ;  and  did, 
accordingly,  become  so  incorporated,  under  the  name  of  ^^The 
Fmstees  of  the  Anti-Poedo  Baptist  Society  meeting  in  the  town  of 
Salem  in  the  State  of  New  Jersey ;"  and  elected  John  Holme, 
rhomas  Sayre,  Benjamin  Holme,  John  Briggs,  Samuel  Vance, 
^thony  Keasbey  and  Howell  Smith,  the  trustees  of  said  body 
corporate. 

That  Mary  Dunlap,  by  her  will,  dated  August  28, 1790,  de- 
mised to  the  trustees  of  the  said  society  and  their  successors  in  of> 
loe^  all  her  lands  in  the  town  of  Salem  or  elsewhere,  foreyer,  for 
he  sole  use  and  benefit  of  the  said  church,  for  the  support  of 
ihe  gospel,  and  ministers  or  pastors  to  supply  the  said  church, 
hat  may  or  shall  be  of  the  same  faith  and  order  that  the  said 
hvrch  was  and  now  is  established  on ;  and  authorized  the  trus-^ 
ieea  for  the  time  being,  whenever  they,  with  the  said  church, 
ihould  think  it  mtiy  be  the  most  advantage  to  and  for  the  imp- 
[Kxrt  of  a  minister  for  the  said  church,  to  sell  the  said  lands,  or 
lay  of  them,  or  to  exchange  them  for  other  lands.  That  she 
iIbo  bequeathed  the  residue  of  her  personal  property,  not  other- 
mae  bequeathed,  to  the  said  trustees  for  the  same  use  and  ob- 
jects. 

That  the  said  society  continued  in  apparent  peace  and  harmo- 
ny until  a  few  years  ago,  when  dissensions  crept  in  among  them, 
growing  out  of  a  proposition  to  erect  a  more  modem  and  costly 
church  edifice  in  a  more  central  part  of  the  town  of  Salem. 

That  frequent  meetings  were  held  on  the  subject,  at  whidi 
mooh  disagreement  and  acrimony  appeared. 

That  all  the  complainants^  (except  William  Robinson,  who 
lived  out  of  the  town  of  Salem,)  and  many  in  the  vicinity  of  the 
said  town  opposed  the  building  of  a  new  church  edifice,  and  the 
expenditure  for  that  purpose  of  the  funds  of  the  society  devised 
to  them  for  other  purposes. 

Xhat,  as  far  back  as  May,  1840,  it  was  suggested,  by  some  or 
ODB  of  the  persons  who  advocated  the  building  of  a  new  church 
edifice,  that  no  record  of  the  certificate  of  the  first  trustees  nor 
of  their  oaths  of  office  could  be  found  in  the  office  of  the  clerk 
of  the  county  of  Salem,  and  that  the  original  certificate  signed 
by  the  said  first  trustees  was  lost.    And,  thereupon,  it  was  re- 
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8oI?<ed,  Aat  it  was  expedient  to  incorporate  tiie  said  Baiplut 
ohnroh  and  congregation  pnrsnant  fib  the  act  entitled  ^^ An  act  to 
uie<np<Mrate  Trostees  of  Religious  Societies''  passed  June  12, 
1799 ;  notwithstanding  that  the  original  corporation  remained 
ttidissolved. 

That  in  pursuance  of  said  resolution,  a  meeting  was  held,  on 
the  5th  February  1844,  and  a  new  incorporation  formed,  vnder 
tiie  said  act  of  June  12,1799,  and  Steven  Mulford,  since  de- 
ceased, J<An  W.  Challiss,  William  L.  Seagrare,  Henry  Preas, 
William  Jc^son,  Isaac  English  and  John  N. ^Cooper  were  elect- 
ed trustees  of  said  new  corporation ;  who  took  and  subscribed 
tiie  oaths  &c. 

That  like  said  trustees  thus  last'^elected  usurped  the  name  of 
^*The  Trustees  of  the  Anti-P«do  Baptist  Society  meeting  in  the 
town  of  Salem  in  the  State  of  New  Jersey,"  and  certified  such 
name  to  the  clerk  of  the  county  of  Salem,  who  recorded  the 
same ;  by  reason  of  which  proceedings,  as  the  complainants  are 
^▼ised  and  belieye,  they  abjured  the  former  corporation,  which 
is  still  in  being. 

That  the  said  last  named  trustees,  having  in  their  possession 
the  funds,  property,  books  and  records  of  the  original  corpora- 
tion, made  sale  of  the  said  devised  lands,  in^small  lots,  to  several 
purchasers,  and  thereby  raised  about  $2,000,  and  appropriated 
the  same  towards  the  erection  of  a  large,  new,  costly  building, 
for  the  said  newly  erected  body  corporate ;  which,  the  complain- 
ants are  advised  and  believe,  was  illegal  and  contrary  to  the  true 
intent  and  meaning  of  the  will  of  the  said 'Mary  Dunlap. 

The  bill  states,  that  the  meeting  at  which  the  question  was 
imt,  whether  the  congregation  should  remove  to  the  new  edifice, 
was  held  without  any  notice  given  of  the  object  or  intent  thereof, 
or  consulting  with  the  members  opposed  to  the  removal.  That, 
on  the  question  being  put,  about  sixty  rose  in  favor  of  going  to 
the  new  church ;  the  members  and  congregation  and  persons  at- 
tending the  church  being  about  2$0.  And^it  was  determined,  at 
one  of  the  meetings  of  which  due  notice  was  given,  that  the  old 
church  building  should  not  be  pulled  down. 

That  the  last  elected  trustees,  and  such  of  the  members  of  Ae 
said  society  or  congregation  as  preferred  the  new  body  corpor^to^ 
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afker  the  said  meeting,  and  about  December^  1846,  separated  and 
withdrew  from  the  old  church  and  from  the  original  society  or 
congregation,  and  went  to  the  new  building ;  and,  having  so  re- 
moved and  Beoedcd,  declared  themBelves  to  be  the  original,  an- 
cient corporation ;  And  claimed  all  the  property  thereof;  and  use 
Foioe  and  violaice  to  enter  upon  the  ancient  property  in  possea- 
tionof  tlie  complainants. 

That  a  large  number  of  the  ancient  society  or  congregation 
remained  in  tiieir  ancient  house  of  worship,  under  their  first,  ori- 
gnal  act  of  incorporation,  of  July  8, 1786,  neyer  haraig  sece- 
ded or  separated  themselres  therefrom,  or  ceased  to  be  members 
of  the  said  ancient,  original  society  and  corporate  body. 

That  the  complainants,  with  the  larger  number  connected  with 
Aem,  in  order  to  perpetuate  the  line  of  succession  under  the  said 
act  of  1786,  on  the  public  notice  required  by  law,  assembled,  on 
Ae  10th  January,  1847,  and  elected  six  trustees,  who,  with 
William  Robinson,  who  was  a  trustee  and  remained  in  the  an- 
cient society,  are  the  complainants  in  this  bill. 

That  the  said  trustees,  after  having  taken  the  oaths  prescribed 
by  law,  met,  and  elected  Henry  Miller  president  of  the  board 
of  trustees,  and  opened  a  church  book,  and  entered  and  continue 
to  enter  all  their  proceedings  therein.  And  that  they  took  upon 
themselves  the  charge  and  control  of  the  lands  remaining  unsold 
of  the  said  original  corporation,  and  of  the  meeting  house  prem- 
ises and  the  burial  ground  adjoining  the  same.  And  that  they 
gave  notioe  to  the  defendants,  and  in  two  newspapers  published 
in  Salem,  apprising  those  who  wished  to  bury  tiieir  dead  in  the 
old  Baptist  burying  ground  to  make  application  to  William  Jar- 
mon,  the  duly  appointed  sexton ;  which  notice  was  signed  by 
Henry  Miller,  president  of  the  board  of  trustees. 

That  the  defendants,  and  others  who  adhere  to  the  new  eoipo- 
Tation,  have,  on  several  occasions,  (stating  them  particolariy) 
foraibly  entered  upon  the  said  old  burying  ground,  by  breaking 
locks  &c.,  and  dug  graves  therein  ;  uid  threaten  to  continue  to 
do  00,  and  to  force  open  die  said  old  meeting  house,  and  to  raie 
it  to  die  ground. 

That  on  the  14th  April,  1847,  the  complainants  applied  to  the 
Supreme  Court  for  leave  to  file  an  ifif ormation  in  the  nature  iH  a 
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Q^o  Warranto  against  the  said  Isaac  English,  &€.,  for  usurping 
the  office  of  trosteec  of  the  Anti-P»do  Baptist  Society  m  eeting 
aforesaid,  incorporated  July  3,  1786;  and  the  said  Supreme 
Court,  on  the  26th  April,  1847,  made  an  order  or  rule  that  the 
said  defendants  shew  cause,  on  the  first  day  of  the  next  term  of 
said  court,  why  an  information  in  the  nature  of  a  (iuo  WarraniOy 
at  the  relation  of  these  complainants,  should  not  be  filed  against 
the  defendants  herein  named,  by  or  in  the  name  of  the  Attorney 
General,  for  usurping  the  office  of  trustees  as  aforesaid.  But, 
that  the  defendants,  although  served  with  the  said  order  or  rule^ 
still  persist  in  such  forcible  and  violent  entries  as  aforesaid. 

That  the  complainants  have  frequently  expostulated  with  the 
defendants,  and  requested  them  to  desist  from  such  force  and  vi- 
olence ;  as  the  complainants  would,  freely,  on  proper  request  and 
application,  let  them  enter  and  bury  their  dead,  and  preach  fu- 
neral sermons,  under  the  usual  conditions  of  payment  &€•;  and 
requested  that  they  would  yield  the  quiet  possession  of  said  prem- 
ises to  the  complainants,  and  deliver  to  the  complainants  the 
church  book  of  record,  or  let  them  have  access  thereto,  and  all 
papers,  deeds,  writings  and  documents  of  or  belonpng  to  the 
said  original  body  corporate :  all  which  was  refused. 

The  bill  prays  that  the  defendants  may  be  decreed  to  account 
with  the  complainants,  and  to  pay  to  them  the  amount  of  the 
sales  made  by  the  defendants  of  the  real  estate  of  said  original 
corporation,  and  such  other  funds  of  said  corporation  as  the 
defendants  may  have  in  their  hands ;  and  that  the  defend- 
ants may  be  restrained  by  injunction  from  entering  upon  the 
premises  of  the  said  original  corporation  in  the  charge  of  the 
complainants,  without  due  application  to,  and  leave  granted  by 
Henry  Miller,  president  of  the  board  of  trustees,  or  the  duly 
appointed  sexton,  and  upon  complying  with  the  usual  rules  and 
payments  in  such  cases  for  burying  the  dead ;  and  from  forcing 
any  entrance  into  the  said  old  church  edifice,  and  from  tearing 
down  or  in  any  way  injuring  the  same. 

On  this  bill  j  an  injunction  was  allowed  by  an  Injunction  Master. 

The  defendants  filed  their  answer  on  the  25th  of  May,  1847. 
They  admit  that  about  the  yeiur  1675,  there  was  a  number  of 
Baptist  families  in  the  vicinity  of  Salem,  West  New- Jersey,  and 
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that  in  the  year  1748  a  Baptist  meeting-house  was  erected  at  MSH 
Hollow^  about  two  miles  from  Salem ;  that  the  society  continued 
io  increase^  and  required  a  larger  place  of  worship,  and  that  in 
ihe  jear  1787  a  new  brick  edifice  was  erected  by  said  society,  in 
the  upper  end  of  the  town  of  Salem ;  that  the  said  Baptist  society 
left  the  old  building  at  Mill  Hollow,  and  removed  to  the  new 
building  in  Salem,  and  has  continued  from  the  year  1787  to  the 
twelfth  day  of  December,  A.  D.  1846,  to  worship  therein,  as  a 
church  and  congregation ;  and  that  no  one,  as  far  as  these  defend- 
ants have  ever  known  or  heard,  has  ever  charged  their  removal 
firom  their  old  house  at  Mill  Hollow  to  their  new  house  then  erect- 
ed in  the  upper  end  of  Salem  as  an  act  of  secession  or  breach  of 
discipline,  or  contrary  to  church  government. 

And  these  defendants  further  admit,  that  on  the  third  day  of 
July,  A.  D*  1786,  the  said  society  was  incorporated  according  to 
the  then  existing  laws  of  the  State  of  New  Jersey,  fmd  became 
a  corporate  body  by  the  name  of  "  The  Trustees  of  the  Anti- 
Psedo  Baptist  Society  meeting  in  the  town  of  Salem  in  the  State 
of  New  Jersey,"  and  that  they  did  elect  such  trustees,  who  took 
the  oaths  of  office  and  made  such  certificate  to  the  Clerk  of  the 
County  of  Salem  as  the  complainants  have  in  their  bill  alleged ; 
and  that  they  also  admit  that  the  said  corporation  has  been  since 
continued  and  the  succession  of  trustees  hath  been  constantly 
kept  up  and  perpetuated,  and  that  the  defendants,  William  John- 
son, William  K.  Seagrave,  John  W.  Challis,  Henry  Freas  and 
Isaac  English,  are  the  regular  trustees  of  the  said  corporation ; 
and  that  they  now  hold  the  full  right  and  power  to  use,  possess, 
and  direct  and  control  all  the  property  of  the  said  corporation, 
under  the  said  act  of  1786,  and  that  the  other  defendants  are 
either  members  of  the  said  Baptist  society,  so  incorporated  in 
1786,  and  theiewith  connected,  or  have  acted  under  the  direction 
of  the  said  trustees  in  the  several  matters  set  forth  in  ihe  said 
"bill  of  complaint. 

And  these  defendants  further  answering  say,  that  the  brick 
edifice  in  which  the  said  Baptist  society  had  worshipped  from  the 
year  1786,  was  situated  in  the  upper  end  of  the  town  of  Salem, 
about  three-quarters  of  a  nule  from  the  most  densely  populated 
ptrt  €f  tbe  towBf  at  an  inoonrenient  distance  for  many  cf  Ae 
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members  of  the  church  and  congr^gation^aad  had  become  much 
out  of  repair ;  that  in  consequence  thereof  it  became^  in  the 
judgment  of  most  of  the  members  of  the  society,  a  matter  of 
great  inqportance  to  their  spiritual  as  well  as  temporal  interests 
that  a  new  edifice  should  be  erected,  of  larger  siae  and  in  a  more 
suitable  location ;  that  at  a  regular  church  meeting,  held  on  tha 
nineteenth  day  of  March,  A.  D.  1842,  a  resolution  was  passed 
to  hold  a  meeting  of  the  church  and  ccmgregation,  on  the  second 
day  of  April  ensuing,  "to  obtain  the  voice  of  the  church  in  rela- 
tion to  building  a  new  meeting-house  in  Salem."    R^^ular  notice 
of  this  meeting  was  giyen  from  the  pulpit,  according  to  the 
usages  of  the  society,  and  at  the  meeting  so  held  on  the  second 
day  of  April,  A.  D.  1842,  at  which  at  least  one  hundred  andfifi^ 
persons  attended,  and  Henry  Miller,  William  Brown,  and  others 
of  the  complainants  being  present,  resolutions  were  passed  with- 
out a  dissenting  yoice,  "to  giro  their  aid  to  help  raise  funds  to 
build  a  new  meeting-house,"  and  a  committee  was  appointed  to 
procure  a  suitable  lot.    Several  meetings  on  the  subject  were: 
subsequently  held,  and  on  the  sixteenth  day  of  August,  A.  D. 
1842,  at  a  meeting  of  the  church  and  congregation,  it  was  re- 
solved, with  a  view  to  consult  the  opinions  of  all  the  congregation 
and  ascertain  clearly  the  desire  of  a  majority,  that  a  meeting 
should  be  called  for  the  express  purpose  of  considering  and  de- 
ciding "whether  to  re-model  the  old  house  or  build  a  new  one." 
Due  notice  in  the  usual  mode  from  the  pulpit  was  given  of  this 
meeting,  and  the  time  fixed  for  September  22d,  1842.     At  such, 
meeting^  which  was  fuUy  attended,  a  committee  was  appointed^ 
consisting  of  those  who  were  in  favor  of  re-building  and  repairing 
the  old  house,  and  some  who  were  friendly  to  a  new  building; ;. 
this  committee  met,  and  after  a  full  interchange  of  views,  they* 
agreed  upon  a  compromise,  and  made  a  report  in  which  they  sa j^ 
<^the  committee  appointed  by  the  church  to  mature  some  plan  for 
the  mutual  and  harmonious  action  of  this  body,  and:  also  to  give 
allia  fair  chance  to  carry  out  their  views,  either  in  new  modeling 
or  in  building  a  new  house,  report  in  their  opinion  the  best  plan, 
to  preserve  the  peace  and  harmony  of  the  church  and  con^pegg*^ 
tion^"  which  plan  was  in  substanee  that  an  effort  shouldJbsibe? 
made  ta  raise,  funds  to  re^nodal  and  repair  the  old  honse^  imAiL 
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after  nine  months  the  estimated  amount  conld  not  be  raised,  that 
then  an  effi>rt  should  be  made  to  raise  the  funds  necessary  to 
Inild  a  new  house.    On  the  19th  day  of  August,  A.  D«  1843,  a 
period  of  more  than  sixteen  months,  at  a  meeting  of  the  chuxok 
and  oongregation,  of  which  due  notice  had  been  given  from  the 
pulipit,  according  to  the  uniform  usage  of  said  society,  the  con^ 
mittee  last  appointed  made  a  final  report  that  sufficient  funda 
could  not  be  raised  to  re-model  the  old  house,  and  ^^that  they  now 
giyeit  up  into  the  hands  of  those  who  are  fayorable  to  erectinga. 
new  house,  for  them  to  carry  out  the  spirit  of  the  resolution'^ 
passed  at  the  meeting  of  April  2d,  1842.    Anew  committee  was 
then  iHppointed  to  collect  funds  and  obtain  a  lot,  which  was  ae* 
cordingly  done ;  and  on  the  twentieth  day  of  October,  A.  D.  1848, 
tiie  coogregatioki,  in  pursuance  with  previous  notice  from  the 
pulpit,  met  at  their  meeting-house,  and  there  resolved  by  an 
unanimous  vote  to  build  a  new  meeting-house  on  the  Firth  or 
Thomps(m  lot,  and  the  trustees  were  ordered  to  take  a  deed  for 
the  same.     On  the  sixteenth  of  March  following,  a  building  com- 
mittee was  appointed,  who  proceeded  to  the  immediate  erection  of 
the  new  edifice.    On  the  twentieth  day  of  December,  A.  D.  18i6^. 
at  a  regular  appointed  church  meeting,  a  resolution  was  passed^, 
dixficting  the  trustees  to  use  the  funds  of  the  church  in  their 
hands  for  the  completion  of  the  new  meeting-house ;  and  the  yeas 
and  nays  being  desired,  were  taken,  when  sixty-seven  voted  for 
the  resolution,  and  eleven  against  it — ^the;^,whole  of  the  persons 
present  having  voted,  with  the  exception  of  perhaps  three  to  five. 
And  these  ddfendants  further  answering  admit  that  there  was 
some  difference  of  opinion  in  the  congregation  in  relation  to  the 
building  of  the  said  new  house,  but  that  such  difference  of  opin* 
ion  was  sligjht,  and  did  not  in  uny  serious  degree  affect  the  peace 
or  hamony  of  the  said  church ;  and  these  defendants  insist  that, 
no  action  or  movement  of  the  said  trustees,  church,  or  Baptist: 
eongr^sation,  was  ever  had  or  attempted  on  the  solject  of  build*^ 
ing  said,  ncfw  house,  or  any  proceeding  relating  thereto,  without 
previoia  notice,  according'  to  the  well  known  usage  of  such  sodr 
ety,  and  thus  afiording  to  all  its  members  full  opportunity  to  be, 
present  ai^.  take,  pact  therein^  if  they  dsffired  to  do  so;  aadtfaath. 
m  evory  imtaace^  wh«a<  any  busiaese  eoBMOtedwith  the  qnsmr 
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tion  of  building  a  new  honse  was  to  be  transacted,  a  majority  of 
the  whole  chorch  and  congregation  attending  the  said  meeting 
Toted  for  and  decided  the  different  propositions,  such  as  these 
defendants  insist  before  this  honorable  court,  and  are  ready  to 
maint>ain  and  proYO,  being  the  fundamental  principle  of  all  Bap- 
tist societies  in  their  church  goyemment,  that  a  majority  of  the 
TOtes  of  those  present  shall  always  decide,  and  these  defendants 
do  expressly  deny  that  any  of  the  yotee  have  oyer  been  falsely 
or  erroneously  entered  on  the  books  or  minutes  of  the  said  socie- 
ty, as  the  said  complainants  haye  improperly  and  falsely  all^^ 
And  these  defendants  further  answering,  say,  that  in  obedience 
to  the  often  expressed  wish  of  the  said  church  and  congrega- 
ticm,  and  pursuant  to  the  orders  and  resolutions  so  passed  at  the 
said  seyeral  meetings,  the  said  William  Johnson,  John  W.  Chal- 
lis,  Henry  Freas,  William  K.  Seagraye,  Stephen  Mulford,  since 
deceased,  and  Isaac  English,  trustees  of  the  said  Anti-Psedo  Bap- 
tist society,  did,  in  conjunction  with  William  Robinson,  one  of 
the  complainants,  proceed  to  the  purchase  of  the  said  lot  herein 
before  mentioned,  and  did  erect  thereon  a  large  and  conyenient 
brick  edifice  and  finished  and  completed  the  same  in  a  suitable 
manner  for  religious  seryices  according  to  the  ancient  usages  of 
the  Baptist  society  in  the  United  States,  and  that  after  the  new 
edifice  had  been  completed,  and  some  time  in  the  month  of  No- 
yember  of  the  year  1846,  at  a  meeting  of  the  said  Baptist  church, 
of  which  due  notice  from  the  pulpit  accoiding  to  their  ancient 
usage  had  been  preyiously  giyen,  held  at  their  old  meeting-house, 
a  large  number,  to  the  amount,  as  these  defendants  belieye,  of 
oyer  one  hundred  members,  haying  been  present,  it  was  unani- 
mously resolyed  that  the  new  meeting-house  should  be  dedicated 
to  Almighty  God  on  Saturday  the  twelfth  day  of  December,  A. 
D.  184^ ;  and  also  resolyed  that  from  and  after  that  day  the  reli- 
gious seryices  of  the  said  Anti-P»do  Baptist  Society  should  be 
held  and  conducted  in  the  said  new  meeting-house,  and  these  de- 
fendants expressly  ayer  that  due  notice  was  preyiously  giyen  from 
the  pulpit  of  the  time  of  such  meeting ;  and  these  defendants 
ayer  that  there  was  not  at  such  meeting  any  dissent  or  opposition 
to  the  proposition  to  remoye  the  place  of  worship  to  tiie  new 
boTBUM  {  and  these  defendants  do  ayer  that  if  tibe  said  William 
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Arown  and  his  associates,  as  is  alleged  in  the  said  bill  of  oom- 
^plamt)  did  feel  or  entertain  any  snch  opposition  to  the  remoTil 
ihej  did  not  express  it  audibly  or  let  it  be  known  to  others ; 
these  defendants  ayer  that  the  said  William  Brown  did  on 
that  day,  in  such  meeting  pnbliely  declare  ^%at  he  hoped  no  one 
would  oppose  the  removal,''  and  ^'that  he  ehonld  not  oppoBb 
it"  and  farther  these  defendants  aver  that  the  said  William 
Brown,  one  of  the  said  complainants,  did  about  a  week  after  said 
meeting  say  to  Samuel  Lowe,  one  of  these  defendants^  that  he 
tbe  said  William  Brown,  Henry  Miller,  another  of  complainants, 
and  one  Joel  Simpkins,  had  determined  to  come  down  and  at- 
tend at  the  new  house,  that  they  had  consulted  the  Rey«  Mr. 
Dodge,  a  venerable  and  highly  esteemed  minister  of  said  Bap- 
tist  society,  who  had  advised  that  course  as  proper  to  be  pur- 
sued. 

And  these  defendants  further  answering,  say,  that  on  the  12th 
day  of  December,  1846,  the  said  new  edifice  was  dedicated  to 
Almij^ty  Gh)d  according  to  the  ceremony,  usage  and  practice  of 
the  Baptist  church,  and  then  became  and  now  is  the  regular 
place  of  worship  of  the  said  Baptist  society,  and  that  from  that 
day  the  worship  of  the  said  Baptist  church  has  been  regularly 
held  and  conducted  on  Sabbath  day,  and  at  such  other  times  as 
are  appointed,  at  the  said  new  meeting  house,  and  that  the  said 
society  has  since  that  day  only  used  ^the  old  meeting  house  for 
funeral  occasions ;  and  they  further  say,  that  these  defendants, 
part  of  whom,  to  wit,  William  Johnson,  William  K.  Seagrave, 
Henry  Freas,  John  W.  Challis  and  Isaac  English,  are  the  regu- 
lar ^^Tmstees  of  the  Anti-Poedo  Baptist  Society  meeting  in  the 
town  of  Salem  in  the  State  of  New  Jersey,"  and  the  residue  of 
whom  are  members  of  or  connected  with  the  said  society,  have 
worshipped  in  the  said  new  building  with  the  said  regular  Bap- 
tist church. 

But  these  defendants  do  expressly  deny  that  they  ever  sece- 
ded firom  the  Baptist  church,  or  departed  either  in  worship,  dis- 
cipline, faith,  doctrine  or  church  government  from  the  regularly 
established  and  well  known  usages  of  the  said  Baptist  churchy  as 
held  in  the  United  States  by  all  Baptist  churches  of  sound  reli- 
gjums  fittA  and  good  ttandiDg*  And  these  defendants  do  dwf 
40 
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tliat  they  have  erected  or  established  amongst  themselyes  a  new 
body  within  the  limits  of  the  ancient  society,  as  the  complain- 
ants haye  set  forth  in  their  bill  of  complaint,  but  they  affirm  it 
to  be  true  and  insist  that  they,  the  said  defendants,  are  and  haTS 
always  been  connected  with  the  ancient  regularly  constituted 
body  corporate  and  politic,  incorporated  in  the  year  1786  ;  and 
that  the  same  is  now  and  hath  always  been  in  full  force. 

And  these  defendants  farther  answering,  admit,  that  in  con* 
sequence  of  an  erroneous  belief  of  some  of  the  Baptist  society 
that  the  incorporation  of  July  8, 1786,  had  not  been  recorded,  a 
search  was  instituted,  and  on  several  occasions  prior  to  the  year 
1840,  and  since,  efforts  were  made  to  find  such  record,  but  with- 
out success,  and  it  was  the  universal  wish  of  all  the  church  and 
congregation,  that  some  steps  should  be  taken  to  supply  an  omis^ 
sion  of  consequence  to  the  whole  society ;  no  dissenting  voice 
was  heard  and  all  united  on  this  as  proper  and  necessary.  Accor- 
dingly, counsel  was  sought  and  given,  and  on  or  about  the  4th  of 
February,  1844,  the  church  and  congregation,  after  legal  notice 
had  been  duly  given,  and  under  the  full  but  erroneous  belief  that 
no  such  record  was  in  existence,  held  a  meeting,  elected  the  same 
trustees,  assumed  the  same  name  as  was  originally  given  in  1786^ 
took  the  oaths  and  certified  the  proceedings  to  the  clerk  of  the 
county  as  required  by  law. 

And  these  defendants  further  answering,  say,  that  within  a 
?ery  short  time  after  the  said  trustees  had  been  chosen  as  afore- 
said, and  before  any  act  or  thing  had  been  done  in  any  degree 
affecting  the  said  Baptist  society  or  its  property,  the  record  of 
the  act  of  incorporation  of  July  3,  1786,  was  found  inserted  in 
4me  of  the  road  books  of  the  clerk's  office  of  the  county  of  Sa- 
lem instead  of  the  book  of  miscellanies  where  such  proceedings 
«re  in  all  other  cases  recorded ;  but  these  defendants  eamestiy 
insist  that  William  Johnson,  William  R.  Seagrave,  Henry  Freas, 
John  W;  Challis  and  Stephen  Mulford,  then  living,  and  all  of 
whom  on  the  4th  day  of  February,  1844,  were  regular  tmstees 
of  the  said  corporation,  and  are  so  admitted  by  the  said  com- 
l^ainants  in  their  said  bill  of  complaint,  did  not  on  that  ooca- 
«ion,  or  at  any  other  time,  resign  their  office  of  trostees,  or  do 
any  aet  or  thing  to  give  np>  abate,  destroy  or  surender  any  of 
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their  rights,  powers,  privileges  or  duties  under  the  said  original 
charter  of  July  3,  1786.  And  that  on  that  day  the  said  seyeral 
pereons  were  seyerally  in  the  full  exercise  of  all  the  rights  and 
powers  which  were  ever  conferred  upon  them  by  operation  of 
law,  under  the  said  ancient  act  of  incorporation  ;  and  that  the 
same  rights,  powers  and  privileges  still  continue  in  full  force, 
and  are  held  to  the  same  degree  and  extent  by  the  said  William 
Johnson,  William  R.  Seagrave,  Henry  Freas,  John  W.  Challis 
and'  Isaac  English,  who  have  been  duly  elected  to  fill  a  vacancy 
and  perpetuate  the  succession. 

And  these  defendants  further  answering,  say,  that  these  defend- 
ants consider  the  said  William  Robinson  to  be  a  regular  trustee 
under  the  charter  of  1786,  and  he  has  acted  as  such  with  the  said 
William  Johnson,  William  R.  Seagrave,  John  W.  Challis,  Henry 
Freas  and  Isaac  English,  since  the  said  fourth  day  of  February, 
A.  D.  1844,  by  superintending  the  erection  of  the  said  new  build- 
ing, the  sale  of  the  town  lots  devised  by  Mary  Dunlap,  attending 
said  sales  and  fixing  conditions  of  sale,  and  signing  the  same  with 
his  own  proper  signature,  by  attending  at  the  new  meeting-house 
since  its  completion  at  the  time  of  renting  the  pews,  and  aiding 
the  other  trustees  in  renting  the  same,  and  sundry  other  official 
acts  ;  and  the  defendants  do  aver  that  the  said  William  Robin- 
son never  did  dissent,  as  far  as  they  know  or  believe,  to  the  erec- 
tion of  the  new  meeting-house,  but  on  the  contrary  thereof,  was, 
as  these  defendants  believe,  entirely  willing  that  it  should  be 
erected,  and  was  one  of  the  building  committee,  and  active  in  its 
construction ;  and  that  the  said  William  Robinson,  on  the  day  of 
the  dedication  of  the  new  edifice,  to  wit,  on  the  twelfth  day  of 
December,  A.  D.  1846,  attended  a  meeting  of  the  trustees  held 
in  the  said  new  meeting-house,  took  part  in  the  business  and 
voted  with  the  said  trustees,  refusing  to  give  to  the  said  Henry 
Miller  or  any  of  his  associates  the  keys  of  the  old  house. 

And  the  said  defendants  further  in  answering  say,  that  at  ^e 
meeting  of  the  said  Baptist  congregation,  held  on  the  said  fourth 
day  of  February,  A.  D.  1844,  for  the  purpose  of  electing  Trus- 
tees, as  above  set  forth,  Henry  Miller,  William  Brown  and  otherfl 
of  the  said  complainants  were  present  and  took  part  in  all  the 
prooeedingi  without  dissent  or  objections,  and  that  every  act  and 
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proceeding  had  and  done  on  that  occasion^  was  conducted  in  a 
peaceable,  harmonious  and  proper  spirit ;  that  it  seemed  to  be 
the  well-meant  effiirt  of  a  Christian  church  and  congregatioii  to 
oorreot  what  was  then  erroneously  supposed  to  be  an  omisskm 
affidcting  their  corporate  rights,  and  as  such  acquiesced  in  by  all 
tiie  church,  and  by  all  the  members  of  the  congregation  in  the 
proper  spirit,  and  that  the  mistake  having  been  yery  soon  disoor- 
eredy  no  use  was  made  of  the  said  proceedings,  and  no  vote  or  act 
giyen,  done  or  attempted  under  the  said  act  of  February  4th| 
1844,  in  the  slightest  degree  affecting  the  said  society  or  conflict- 
ing with  the  original  act  of  1786,  and  that  the  said  trustees  who 
were  in  office  prior  to  that  day,  are  so  still  in  the  full  exercise  of 
all  their  corporate  rights,  and  that  they  constituted  a  majority  of 
the  Board  of  Trustees  with  whose  concurrence  all  offidal  acts 
hare  been  since  transacted. 

And  these  defendants  further  answering  say,  that  after  the 
said  Baptist  society  had  by  their  aforesaid  resolution  remoyed 
their  regular  place  of  worship  to  their  new  edifice,  the  old  meet- 
ing house  was  locked  up  on  Sabbath  day,  after  the  usual  worship ; 
the  gates  also  were  locked  by  Isaac  English,  the  President  of  the 
Board  of  Trustees,  and  every  part  of  the  said  church  property, 
including  the  burial-ground,  was  in  the  peaceable  possession  of 
the  said  trustees,  as  the  same  had  always  been  in  their  predeces- 
sors' under  the  ancient  charter  of  1786,  and  so  remained  until, 
to  the  great  surprise  and  regret  of  the  said  trustees,  the  said 
Henry  Miller,  William  Brown,  Adam  H-  Sickler  and  others  of 
the  complainants,  aided  by  a  number  of  evil  disposed  persons,  on 
or  about  the  thirteenth  day  of  December,  A.  D.  1846,  forcibly, 
illegally,  and  with  strong  hand,  broke  and  entered  the  yard  gates 
of  the  said  old  meeting-house,  so  in  possession  of  the  said  ancient 
society  or  corporation ;  and  on  the  nineteenth  day  of  December, 
A.  D.  1846,  broke  and  forcibly  entered  the  old  meeting-house, 
and  put  on  new  locks  and  fastenings,  setting  at  defiance  the  rights 
of  the  said  corporation,  and  disregarding  the  laws  of  the  land, 
and  uttering  threats  of  personal  violence  against  any  of  ike 
trustees  who  should  attempt  to  interfere  with  them. 

And  the  said  Trustees,  defendants  aforesaid,  after  time  for  re- 
flection and  consultation,  and  deeply  impressed  with  the  injurj 


1847J  MILLER  V.  ENGLISH.  817 

which  Bueh  conduct  of  professing  Christians  was  calculated  to  do 
to  the  cause  of  religion,  and  really  desirous  as  long  as  possible  to 
avoid  collision  and  controyersy  with  the  said  complainants,  deter- 
mined that  they  would  permit  them  to  worship  in  the  said  house, 
with  the  earnest  hope  that  the  Dispenser  of  all  good  would  so  far 
enlighten  their  understandings  and  subdue  their  cTil  inclinations 
that  harmony  might  again  be  restored  and  Christian  union  re- 
established ;  but  at  the  same  time  these  defendants  fully  admit, 
as  the  complainants  allege  in  their  bill  of  complaint,  that  the  said 
Trustees,  defendants,  ^^haye  declared  themselyes  to  be  the  only 
ancient  corporation"  of  ihe  said  Baptist  Church,  ^^and  as  such 
entitled  to,  and  claiming  the  use,  possession  and  property  of  the 
original  body  oorporate  and  politic ;"  but  these  defendants  deny 
that  the  said  tmstossor  4my<if  iihe  defendants  haye  threatened 
to  use  any  force  or  violence, -or  to  make  any  illegal  or  other  en- 
try upon  the  said  premises  v'^i^ess  compelled  in  self-defence  to 
save  their  altars  from  violation,  and  to  secure  the  right  of  inter- 
ment for  the  dead. 

And  these  defendants  further  answering  say,  they  admit  that 
a  vote  was  taken,  as  the  said  complainants  have  in  their  bill  of 
complaint  alleged,  as  to  the  propriety  of  tearing  down  the  old 
house  and  using  the  materials  thereof,  and  that  it  was  decided  in 
the  negative ;  but  these  defendants,  though  many  of  them  thought 
and  all  of  th  *m  are  now  convinced  by  sorrowful  facts,  that  it 
"would  have  been  much  better  to  have  torn  it  down  ;  yet  they  all 
submitted  without  a  murmur  to  the  will  of  the  majority,  and  have 
since  abandoned  any  idea  of  tearing  down  the  said  old  house,  nor 
liave  they  or  any  one  of  the  said  defendants  any  intention  to  tear 
it  down  or  otherwise  injure  it. 

And  these  defendants  further  answering  admit,  that  the  said 
Henry  Miller  and  his  associates  did  meet  and  hold  such  pretended 
election  of  trustees,  and  take  such  oaths  as  the  said  complain- 
ants have  in  their  said  bill  set  forth  ;  but  these  defendants  do  in- 
sist, and  are  ready  to  maintain  and  prove  as  this  honorable  Court 
may  direct,  that  such  election  was  utterly  without  legal  authori- 
ty and  void ;  that  at  the  time  of  such  meeting  and  pretended 
electiou  there  was  but  one  regular  Baptist  church  and  congrega- 
tion in  the  town  of  Salem,  and  that  was  the  church  and  congre- 
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gation  to  which  these  defendants  were  then  and  are  now  attached ; 
that  the  said  Henry  Miller  and  his  associates,  at  the  time  of  said 
meeting,  and  still  are,  but  a  small  minority  of  the  Baptist  Society 
to  which  they  were  formerly  attached,  and  from  which  they  are 
now  seceders  and  disorganizers  ;  that  they  have  violated  the  dis- 
cipline and  church  government  of  the  Baptist  Church,  have 
broken  their  articles  of  church  government,  and  brought  con- 
tempt upon  the  cause  of  religion. 

And  these  defendants  further  answering  say,  that  at  the  time 
of  such  meeting  and  pretended  election,  the  said  Henry  Miller, 
William  Brown,  George  V.  Mitchell,  and  such  of  their  associates 
as  had  formerly  been  members  of  the  Baptist  church,  were  under 
the  censure  of  the  regular  Baptist  church  in  the  town  of  Salem, 
for  breach  of  their  church  covenants  and  undiristianlike  conduct, 
and  that  they  have  since  been  disowned  and  deprived  of  member- 
ship, and  that  not  one  of  the  said  complainants  is  now  a  member 
of  a  Baptist  church  according  to  its  ancient  faith,  usages  and 
discipline,  nor  could  the  said  Henry  Miller  or  any  of  his  asso- 
ciates be  now  recognized  as  a  Baptist  church  by  any  Baptist 
church  in  the  United  States,  of  good  faith  and  standing ;  nor 
oould  they  be  admitted  as  a  Baptist  church  into  the  Baptist  Asso- 
ciation of  the  State  of  New  Jersey,  or  be  recognized  as  such,  or 
admitted  to  any  of  the  privileges  of  a  Baptist  church,  according 
to  the  ancient  usages,  faith,  discipline  and  church  government  of 
said  society. 

And  the  said  defendants  further  answering  admit,  that  there  is 
connected  with  the  said  old  meeting  house,  and  adjacent  thereto, 
a  burial  ground  belonging  to  the  said  ancient  Baptist  society,  and 
these  defendants  insist  that  for  more  than  half  a  century  the 
members  of  the  said  Baptist  society,  and  persons  connected  there- 
with by  ties  of  blood  and  otherwise,  have  been  buried  there. — 
Amidst  all  the  conflicts  of  party,  whether  in  church  or  state,  and 
in  all  the  past  history  of  this  ancient  society,  no  human  being 
has  heretofore  been  found,  who  sought  to  shut  out  from  interment 
in  this  resting  place  of  the  dead,  any  of  the  members  of  said 
Baptist  society.  In  this  consecrated  ground  the  bones  of  those 
dear  to  these  defendants,  are  laid ;  there,  have  been  set  apart 
family  lots,  for  burial  places  for  some  of  these  defendants^  and 
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•others  liaye  erected  family  vaults,  holding  the  remains  of  their 
loyed  and  lost :  there,  side  by  side,  having  been  laid  father  and 
mother,  husband  and  wife,  parent  and  child,  brother  and  sister ; 
and  there  is  not  <me  of  these  defendants  that  cannot  point  out  in 
that  ancient  burial  ground  the  grave  of  a  relative  or  friend,  nor 
is  there  one  who  has  not  hoped  when  his  own  career  on  earth  was 
ended,  to  be  laid  in  that  burial  ground  of  his  ancestors,  by  die 
side  of  those  whom  they  so  loved  on  earth,  and  hoped  to  meet  in 
Heav^i.     And  these  defendants  do,  with  all  possible  respect  for 
tiiis  honorable  Court,  firmly  protest  that  the  right  of  interment 
for  the  dead  is  a  most  sacred  privilege,  which  ought  not  to  be  in- 
terfered with  or  prevented  by  any  order  of  this  or  any  other 
Court ;  that  it  is  so  esteemed  and  regarded  in  every  land  beneath 
the  sun,  where  Christianity  is  established,  and  that  to  deny  it  to 
these  defendants,  and  to  more  than  one  thousand  souls,  who,  as 
these  defendants  solemnly  insist,  are  this  day  entitled  to  inter- 
ment in  the  burial  ground  of  the  Baptist  society  at  Salem,  of 
which  they  are  wholly  deprived  by  the  Injunction  of  this  Court» 
is  a  wrong,  of  the  most  alarming  and  serious  character,  and  calls 
for  the  prompt  action  of  this  honorable  Court,  and  more  particu- 
larly so,  when,  as  these  defendants  insist,   there  is  no  other 
burial  ground  for  the  Baptist  society  within  six  miles  of  the  town 
of  Salem,  and  none  intended  or  expected  to  be  made  at  their  new 
meeting  house  or  elsewhere.     And  the  said  John  W.  Challis, 
Charles  Mulford,  John  P.  McCune  aud  Jacob  Mankin,  answer- 
ing for  themselves  and  the  said  defendants,  say,  that  the  Board 
of  Trustees  of  the  said  Anti-Paedo  Baptist  society,  at  a  regular 
meeting  of  said  corporation,  appointed  the  said  John  W.  Challis 
superintendent  of  the  burial  ground,  and  it  became  one  of  his 
<luties  when  application  was  made  for  burials,  to  point  out  the 
place  of  interment ;  that  the  said  Jacob  Mankin  was  the  grave 
digger  of  the  said  Baptist  society,  and  that  Charles  Mulford  and 
John  P.  McCune  were  members  of  the  said  church,  and  inter- 
ested in  all  its  concerns ;  that  on  the  said  several  days  and  times 
set  forth  by  the  said  complainants,  funerals  had  been  appointed, 
the  bodies  of  the  dead  were  awaiting  interment  in  the  said  burial 
ground,  when  it  was  found  necessary,  in  order  to  secure  the  rig^t 
<d  Christian  interment  for  the  dead,  and  counteract  the  inhumaa 
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conduct  of  the  said  Henry  Miller  and  his  associates,  that  the 
gates  should  be  opened,  and  the  ground  broken  and  the  grayea 
dug,  which  was  accordingly  done,  under  the  full  sanction  and  au- 
thority of  ^Hhe  Trustees  of  the  Anti-P»do  Baptist  Society  meet- 
ing in  the  town  of  Salem  in  the  State  of  New  Jersey,"  as  they 
lawfully  might  do ;  but  these  defendants  expressly  deny  that 
they  took  to  their  aid  any  ^^posse"  or  used  any  Tiolence,  or  ut- 
tered any  threats  or  menace,  as  alleged  by  the  complainants ;  but 
that  they  proceeded  in  a  quiet  but  firm  manner  to  the  perform- 
ance of  a  painful  but  conscientious  duty,  and  in  a  manner  calcu- 
lated to  prove  and  maintain  their  own  rights,  which  they  know  to 
be  both  sacred  and  well  established. 

And  these  defendants  further  answering  admit,  that  the  said 
Henry  Miller  and  his  associates  did  apply  to  the  Supreme  Court 
of  New  Jersey,  at  or  about  the  time  specified,  to  obtain  the 
^^  leave  of  the  Court  for  the  Attorney-General  to  exhibit  an  in- 
formation in  the  nature  of  a  quo  warranto  against  the  said  Wil- 
liam Johnson  and  others,  for  usurping,  intruding  into^  and  exer- 
cising the  o£Sce  of  trustees  of  the  Anti-Paedo  Baptist  Society." 
And  these  defendants  admit,  that  after  argument,  the  said  Su- 
preme Court  did  not  grant  the  leave  asked  for,  but  did  grant  a 
rule  to  show  cause,  with  leave  to  take  affidavits,  to  be  heard  at 
the  next  term  of  the  said  Supreme  Court ;  and  these  defendants 
had  well  hoped  that  the  said  complainants  would  have  been  con- 
tent to  await  the  full  examination  and  decision  of  the  said  cause 
and  controversy,  in  all  its  bearings,  before  tribunals  competent 
to  settle  this  dispute,  and  where  these  defendants  will  be  ready 
and  willing  to  meet  them,  and  where  these  defendants  insist  that 
the  respective  rights  of  the  two  parties  can  be  fully  settled ;  and 
that  the  said  Henry  Miller  and  associates  would  have  not  invoked 
the  extraordinary  power  of  this  honorable  Court,  to  harrass,  op- 
]^ress  and  injure  these  defendants,  and  to  obtain,  for  the  first  time 
in  the  history  of  the  State  of  New  Jersey,  an  injunction  restrain- 
ing and  preventing  the  right  to  bury  the  dead  in  their  ancient 
burial  ground. 

And  these  defendants  admit,  that  Mary  Dunlap  did  about  the 
time  and  in  the  manner  alleged  by  the  complainants,  make  such 
devise  of  real  estate  to  the  said  corporation  as  the  oomplainanta 
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haye  in  their  said  bill  of  complaint  set  forth,  and  these  defend- 
ants insist  that  the  said  Marj  Dunlap  meant  and  intended  to  vest 
in  the  Trustees  acting  in  concert  with  the  said  Baptist  church,  a 
diseretionary  power  to  sell  the  said  lots  so  by  her  devised,  when- 
ever, in  the  opinion  of  the  said  ^^Trustees''  with  the  said  churchy 
^^t  would  be  most  to  the  advantage  for  the  support  of  a  minis- 
ter for  the  said  ohurch/'  and  the  said  trustees^  having  derived 
£rom  the  said  lots  but  a  very  small  annual  income,  and  believing 
that  the  support  of  the  minister  could  be  increased,  and  the  in- 
terests of  the  church  promoted  by  a  sale  of  the  said  lots,  took 
measures  to  bring  the  subject  before  the  church  at  one  of  their 
rq^ular  monthly  church  meetings,  and,  at  such  meeting,  the 
church  united  with  the  said  trustees  in  the  belief  that  it  would 
"be  most  to  the  advantage  and  for  the  support  of  a  minister,  for 
the  said  church  to  sell  the  said  lots,  and  a  resolution  was  passed 
without  a  dissenting  voice,  to  sell  the  said  lots,  and  accordingly 
the  trostees  sold  a  portion  of  the  property  so  devised  by  Mary 
Dunlap,  and  used  the  funds  as  authorized  to  do  by  the  resolution 
paased  on  the  20th  of  December,  1845,  and  herein  before  set 
f<»th,  and  the  defendants  insist  that  the  sale  of  said  lots  has  been 
found  greatly  to  the  advantage  of  the  minister ;  that  while  the 
aaid  lots  were  rented  and  applied,  with  the  pew  rents  of  the  old 
meeting  house,  to  the  support  of  the  minister,  the  whole  annual 
xeoeipts  never  exceeded  $300,  and  since  the  erection  of  the  new 
edifioe  they  have  greatly  enlarged  accommodations ;  many  per- 
aons  who  never  before  attended  have  joined  the  congregation^ 
and  the  annual  revenue  to  be  derived  from  all  their  pews  will  be 
$1,066 ;  the  larger  number  being  already  rented  for  the  sum  of 
$880  or  thereabouts. 

And  these  defendants  insist  that  the  proceeds  of  the  sale  of 
the  said  lots  has  had  the  e£fect  to  increase  the  salary  of  the  pas- 
tor of  the  said  church,  and  that  all  the  funds  received  by  the 
said  defendants,  trustees,  from  the  rent  of  pews  in  their  new  edi- 
fioe, have  been  applied  to  the  support  of  the  gospel,  the  payment 
of  clerical  services,  and  other  church  purposes ;  that  no  part  of 
the  said  fund  so  derived  under  the  will  of  Mary  Dunlap  has  been 
wasted  or  mismanaged ;  and  these  defendants  do  insist  that  the 
•aid  trustees  have  faithfully  carried  out  the  will  of  Mary  Dun- 
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lap,  according  to  its  trae  intent,  spirit  and  meaning. 

And  these  defendants,  farthering  answering,  say,  that  the  said 
Henry  Miller,  William  Brown,  and  Adam  H.  Sickels,  three  of 
the  complainants,  have  from  time  to  time,  since  the  said  4th  day 
of  February,  1844,  acknowledged  and  recognised  the  fiill  rif^t 
and  ofBcial  power  of  the  said  William  Johnson,  William  R.  Sea- 
graye,  John  W.  Challis,  Henry  Freaa  and  Isaac  English,  as 
trustees  of  the  Anti-Psedo  Baptist  Society  aforesaid.  That  the 
said  Henry  Miller,  in  the  fall  of  1846,  on  the  death  of  his  son, 
applied  in  the  usual  mode  to  the  said  trustees  through  G^rge 
Kirk  their  sexton,  and  obtained  leave  of  burial  in  their  yard ; 
that  the  said  Henry  Miller  and  William  Brown,  in  the  month  of 
October  or  November,  1846,  were  appointed  by  the  regular  Bap* 
tist  church  a  committee  to  make  assessment  on  members  for  ex- 
penses for  said  church,  which  office  they  accepted  and  the  duties 
of  which  they  performed  without  objection  to  the  authority  or 
power  of  said  church ;  and  the  said  Adam  H.  Sickles,  on  or 
about  the  day  of  1847,  and  since  his  pretended  election 
of 'trustee,  has  paid  to  Jonathan  Belton,  an  officer  of  the  said 
regular  Baptist  church,  acting  with  these  defendants,  the  church 
tax  due  from  his  wife  to  said  Baptist  church,  and  at  the  same 
time  the  said  Adam  H.  Sickler  paid  to  Henry  Colgar,  the  regu- 
lar appointed  collector  of  said  Anti-P»do  Baptist  Society,  the 
pew  rent  due  from  said  Adam  H.  Sickler  to  the  said  Baptist 
church,  for  his  pew  in  the  old  house ;  thus  admitting  to  its  full 
extent  the  rights  of  these  defendants  as  the  regular  Baptist 
church  under  the  original  ancient  charter  of  July  3,  1786. 

And  the  said  John  W.  Challis,  answering  for  himself  and  the 
said  defendants,  says,  that  he  has  not  at  this  time  any  distinct 
recollection  of  the  different  conversations  that  he  has  held  with 
the  several  persons  as  set  forth  in  the  said  bill  of  complaint,  but 
he  expressly  denies  that  he  has  ever  said  to  William  Dannon 
in  his  lifetime,  or  to  "an  elderly  respectable  citieen  of  the  town 
of  Salem,''  or  to  a  "clergjrman  of  the  Baptist  church"  such 
things  as  are  alleged  by  the  said  complainants  in  their  said  bill 
of  complaint  in  that  behalf. 

And  the  said  Henry  Freas,  answering  for  himself  and  the  said 
defendants,  admits  that  he  has  said  to  Henry  Miller  that  it  would 
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1>6  better  for  the  church  to  divide^  and  that  they  would  both  pros- 
per better  separated,  or  words  to  that  effect ;  but  the  said  Henry 
Pries  expressly  denies  that  he  ever  said  to  Henry  Miller  ^'that 
Isaac  English  and  John  N.  Cooper  were  not  legal  trustees  ai 
they  had  been  elected  under  the  new  incorporation." 

And  the  said  William  R.  Seagreave,  answering  for  himself 
and  the  said  defendants,  expressly  denies  that  he  ever  said  to 
any  person  in  reference  to  any  notice  or  adyertisement  of  any 
Had  whateyer,  posted  up  on  the  yard  gate  or  elsewhere,  ^^that 
ihey  did  not  want  any  body  to  read  it,"  "they  were  afraid,"  iHMr 
any  like  expression  whateyer. 

And  these  defendants  deny  all  unlawful  combination  and  con- 
federacy in  the  §aid  bill  charged. 

On  the  17th  June,  1847,  a  motion  was  made  to  dissolye  die 
injunction. 

Mr.  Eakin  offered,  to  read  affidayits,  in  support  of  the  uoguno- 
tion,  to  contradict  which  he  said  new  matter  was  set  up  in  the 
^uiswer  not  responsiye  to  the  bill. 

The  counsel  on  the  other  side  said  that  they  should  not  rely 
on  any  thing  contained  in  the  answer  which  was  not  responsiye 
'to  the  bill,  if  it  contained  any  thing  not  responsiye. 

The  court  said  the  affidayits  could  not  be  read. 

R.  P.  Thompson  and  /.  C.  Homblower  in  support  of  tiie 
motion  to  dissolye. 

•4.  Ir.  Eakin  and  P.  D.  Vroom  contra. 

The  Chancellor.  The  controyersy  is  between  two  bodies 
of  men,  each  claiming  to  be  the  Trustees  of  Anti-Psedo  Baptist 
Society ;  or  in  another  aspect,  between  two  parties,  one  of  which 
claims  that  the  other  has  seceded.  Each  body  claiming  to  be 
the  trustees,  or  each  party,  by  the  body  of  men  it  claims  to  be 
the  true  trustees,  asserts  the  right  to  the  possession  and  care  of 
the  property  of  the  Anti-P«do  Baptist  Society.  This  question 
of  pioperty  and  right  of  possession  belongs  to  another  tribunal. 
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The  interpofiition  of  this  court,  by  injunction,  was  asked  by 
the  body  or  party  claiming  to  be  in  possession  of  the  old  meet- 
ing house  and  burying  ground  of  the  Anti-P»do  Baptist  Society, 
to  restrain  any  entry  thereon  without  their  permission.  When 
the  answer  came  in,  the  true  nature  of  the  controversy  was  more 
fully  disclosed  to  the  court ;  and  the  question  now  presented  is, 
whether  the  injunction  granted  on  the  reading  of  the  bill  should 
be  continued,  in  view  of  the  case  as  it  now  appears  on  the  bill 
and  answer. 

It  appears  from  the  bill  and  answer,  that  the  party  in  posses- 
sion of  the  old  building  and  burying  ground  do  not  refuse  per- 
mission for  funeral  services  and  funerals,  by  the  other  party, 
from  any  unwillingness  that  such  services  and  burials  should  be 
performed  and  made  there ;  nor  on  the  idea  that  such  services 
and  burials  would  be  any  serious  injury  to  the  premises.  All 
they  require  is,  that  the  other  party  shall  ask  permission  to  do 
80,  and  pay  the  usual  charges,  by  way,  I  suppose,  of  recognizing 
their  right. 

The  other  party  refuse  to  make  such  recognition  by  asking 
permission. 

As  to  these  funeral  services  and,  burials,  therefore,  the  par- 
ties, as  the  case  now  apx>ears,  are  standing  upon  no  vital  or  very 
essential  question.  These  funeral  services  and  burials  without 
permission  would  be  at  most,  mere  trespasses,  doing  not  only  no 
irreparable,  but  no  serious  injury. 

Under  these  circumstances,  I  think  it  is  not  a  case  in  which 
this  court  should  continue  its  interposition  by  Injunction. 

Trespasses,  or  alleged  trespasses  of  this  character  must  be 
left  to  the  law  tribunals. 

The  injunction  will  be  modified  by  being  dissolved  as  to  this 
part  of  it. 

Order  accordingly. 


PREROGATIVE  COURT 


JUNE  TERM,  1847. 


In  the  matter  of  the  application  of  John  I.  Hopper  for  the  ap- 
pointment of  Commissioners  to  assign  dower  to  Maria  Hop- 
per. 


TetUtor  diddieixed  of  laodi  in  two  countiee,  devising  hii  iandi  in  one  coanty  to  A.,  and 
direodoff  hb  Eieeuton  to  sell  all  the  rest  of  his  lands.  An  application  by  A.  to  tlM 
Oidinary  for  the  appointment  of  Commissioners  to  assign  to  the  widow  of  the  teaia- 
tor  her  dower  in  the  lands  of  which  the  testator  died  siezed,  was  denied. 

Semite,  The  word  "purchaser"  in  Sec.  17  of  the  "Act  relative  to  dower*'  does  not  in- 
chide  a  dtTisee. 


Jacob  I.  Hopper  presented  a  petition  to  the  Ordinary,  setting 
forth  that  John  I.  Hopper  died  siezed  of  lands  situate  in  the 
counties  of  Bergen  and  Hudson,  leaving  Maria  Hopper,  his  wid- 
0W9  entitled  to  dower  therein ;  and  that  he,  the  petitioner,  is  one 
of  the  heirs-at-law  and  devisees ;  and  praying  the  appointment 
of  conmiisBioners  to  assign  to  the  said  widow  her  dower  in  the 
lands  whereof  the  testator,  the  said  John  I.  Hopper,  died  seized. 

The  notice  of  the  application  was  that  John  I.  Hopper,  one 
of  the  heirs-at-law  and  devisees,  would  apply  for  commission- 
ers. 

An  action  was  pending  in  the  Supreme  Court,  brought  by  the 
widow  i^^ainst  the  petitioner  for  her  dower  in  the  lands  in  Ber- 
gen county. 

The  application  was  opposed. 
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E.  R.  V.  Wright  and  W.  Hoisted  for  the  application. 
P.  D.  Vroom  contra. 

The  Chancellor.  The  old  act,  to  be  found  in  Elmer  146> 
provides  that  it  shall  be  lawful  for  any  widow  entitled  to  dower 
in  any  lands  of  which  her  husband  died  seized,  or  for  any  heir 
or  heirB,  or  guardian  of  any  minor  child  or  children,  entitled  to 
any  estate  in  said  land,  to  apply  to  tlie  Orphans'  Court  for  the 
appointment  of  commissioners  to  assign  to  such  widow  her  dow- 
er in  the  said  lands.     Devisees  are  not  mentioned  in  the  act. 

It  is  further  provided  by  the  said  act,  that  where  a  husband 
shall  die  seized  of  lands  in  two  or  more  counties,  it  shall  be  law- 
ful for  tiie  Ordinary  or  Surrogate  General  to  appoint  commis- 
sioners to  set  o£f  the  dower. 

The  Revised  Statute,  Rev.  $t.  75,  sec.  17,  provides,  that  it 
shall  be  lawful  for  any  widow  entitled  to  dower  in  any  lands  of 
which  her  husband  died  seized,  or  any  heir  or  heirs,  or  guardian 
of  any  minor  child  or  children,  entitled  to  any  estate  in  the  said 
lands,  or  for  any  purchaser  thereof,  to  apply  to  the  Orphan's 
Court  for  tiie  appointment  of  commissioners  to  assign  dower. 
And  sec.  21  of  this  act  provides,  that  when  a  husband  shall  die 
siezed  of  lands  in  two  or  more  counties,  it  shall  be  lawful  for  the 
Ordinary  to  appoint  commisaioners. 

The  question  presented  is,  whether,  on  the  application  of  a  devi- 
see of  the  lands  in  Bergen,  for  the  appointment  of  commission- 
ers to  assign  dower  in  all  tiie  lands  of  which  the  testator  died 
siezed,  in  both  counties,  tiie  Ordinary  can  make  tiie  appoint- 
ment. 

It  is  difficult  to  understand  what  the  intention  of  tiie  Legisla- 
ture was  in  introducing  the  words  ^^or  for  any  purchaser  there- 
of," in  the  last  statute.  The  provision  of  tiie  Statute  is,  ^^That 
it  shall  be  lawful  for  any  widow  entitled  to  dower  in  any  lands 
of  which  the  husband  died  seized,  or  for  any  heir,  &c.  entitled 
to  any  estate  in  the  said  lands,  or  for  any  purchaser  tiiereof," 
&c. :  tiiis  is  tiie  connection  in  which  the  words  are  found.  Is 
the  word  purchaser,  in  tiiis  connection,  to  be  taken  as.including  ft 
devisee? 
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If  the  hasband  dies  intestate,  the  estate  descends  to  ihe  heir, 
or  to  all  the  heirs  togetlier.  If  the  heir,  or  heirs  all  together, 
sell  to  a  purchaser,  there  can  be  no  difficulty  in  allowing  him  the 
same  right  to  apply  for  commissioners  to  assign  dower  as  the  heir 
or  heirB  had.  If  one  of  several  heirs  sells  his  interest,  the  pur- 
chaser from  him  would  stand  in  his  place,  in  reference  to  any 
proceedings  for  the  assignment  of  dower. 

But,  where  tliere  is  a  will,  devising  a  part  of  the  testator's 
lands  to  one,  and  a  part  to  anotlier,  can  either  devisee  apply  to 
the  Orphans'  Court  and  obtain  an  order  for  commissioners  to  as- 
sign dower  in  all  ihe  lands  of  which  the  testator  died  seized  ;  or^ 
if  the  testator  devises  his  lands  in  one  county  to  one  person,  and 
his  lands  in  another  county  to  another  person,  can  either  devisee 
apply  to  the  Ordinary  and  obtain  an  order  for  commissioners  to 
assign  dower  in  all  the  lands,  in  both  counties? 

It  is  clear  that  under  the  original  act  a  devisee  could  not  ap- 
ply for  commissioners  to  assign  dower.  The  omission  of  de- 
visees, in  this  act,  shows,  as  we  must  infer,  that  the  Legislature 
were  aware  of  ihe  embarrassments  which  would  be  produced  by 
extending  tliat  act  to  devisees.  They  are  many,  and  would  be 
very  perplexing ;  and,  in  view  of  them,  I  cannot  suppose  that  the 
word  ^^purchaser,"  in  the  late  act,  was  intended  to  include  de- 
visees. 

The  petition  and  notice  in  this  case  are,  I  think,  defective. 
They  state  that  the  application  is  made  by  the  petitioner,  as  heir 
and  devisee,  witliout  any  explanation. 

There  is  also  difficulty  growing  out  of  the  pendency  of  an  ac- 
tion in  the  Suprenfe  Court,  by  ihe  widow,  against  the  petitioner, 
for  her  dower  in  the  lands  in  Bergen  county ;  but  I  do  not  find  it 
necessary  to  consider  this  objection  particularly. 

Application  denied. 


CASES    IN  CHANCERY. 


SEPTEMBER  TERM,  1847. 


Frederick  Adams,  executor  of  John  I.  Tuers,  deceased,  and 
in  his  own  right,  William  Dealing  and  Charity  his  wife, 
Jacob  Fredericks  and  Jacob  King,  v.  John  L  Ryerson 
and  Abraham  Demarest,  Peter  H.  Pulis  and  Piter  H. 
Winter,  executors  of  Abraham  H.  Garrison,  deceased* 

In  18S3,  T.,  mn  habitual  drankard,  requetted  R.,  at  whow  store  T.  wai  in  the  babit  of 
bujring  liquor,  to  accept  a  deed  for  hii  fiurm  and  pay  hii  debti.  R.  did  not  consent. 
Afterwardi,  T.,  without  the  knowledge  of  R.,  procured  a  deed  from  bim  to  R.  to  bo 
drawn,  and  executed  and  acknowledged  it,  and  took  it  to  R.  and  dellTeied  it  to  hkmg 
and  requested  him  to  put  it  on  record,  and  left  it  in  his  hands.  R.  did  not  pat  it  oa 
record,  but  it  remained  in  his  handi.  On  the  20th  August,  1831,  an  instrument  was 
executed  by  R.,  by  which  he,  in  comideration  that  T.  pay,  yearly,  during  bis  natniml 
liie,  to  R.,  $18,  granted,  bargained,  remised,  released  and  confirmed  unto  T.,  durinf 
his  life,  the  said  farm,  in  T's  possession.  Afler  thiv,  R.  caused  the  deed  to  be  record- 
ed. T.  never  saw  or  heard  read  the  writing  of  August  20,  1831.  The  person  who 
drew  this  writing  testified  that,  before  it  was  drawn,  T.  had  consented  that  each  a 
writing  should  be  made ;  and  requested  him  to  keep  it  in  his  possession. 

Tbo  deed  was  declared  void. 

SmMt.  A  deed ,  without  oooskieration,  from  one  whose  miad  km  bom  giiMl  j  impair* 
ed  by  exoessiTe  and  long  continued  intemperance,  to  another  ftom  whuoi  boliad  beea 
in  the  habit  of  buying  liquor,  and  who  knew  of  his  oioaai  in  tiM  vie  of  it,  wlQ  bo  sol 
aiide. 

The  bill,  filed  September  8,  1845,  states  diat  Jolm  I. 
Tuers,  late  of  the  county  of  Bergen,  deceased,  in  hia  lifetime, 
and  on  or  about  the  first  day  of  May,  1823,  and  for  more  than 
twenty  years  previous  thereto,  was  seized  in  fee-simple  of  a  cer- 
tain farm  or  tract  of  land,  whereon  he  resided,  in  the  township  of 
Franklin,  in  tiie  county  of  Bergen— bounded,  &c«  (desoribiqg  it) 
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containing  one  linndred  and  eighteen  acres,  more  or  less ;  thai 
said  John  I.  Tuers,  on  or  about  the  first  day  of  May,  1823,  har- 
Lng  then  been  for  many  years  married  to  Margaret  Tuers,  his 
^hen  wife,  and  who  is  now  his  widow,  they  having  no  children^ 
«uid  believing  they  would  have  no  children  togetlier,  and  the  said 
John  I.  Tuers  having  become  very  intemperate,  and  living  in 
eome  degree  dissatisfied  with  and  exasperated  against  his  said 
^^ife,  and  for  a  time  separated  from  her  on  that  account,  and  being 
desirous  of  securing  his  own  estate  for  the  benefit  of  his  own  re- 
lations by  blood,  or  such  of  them  as  he  might  prefer  for  that 
purpose,  and  being  wrongly  advised  tliat  in  the  event  of  his 
said  wife  surviving  him,  upon  his  death  without  issue,  she  would 
^inavoidably  inherit  the  whole  of  his  estate,  he  did,  for  the  pur- 
pose of  preventing  such  an  event,  and  to  secure  his  estate  from 
lier  and  to  his  relations,  on  said  first  day  of  May  aforesaid,  exe- 
cute to  one  John  I.  Ryerson  a  deed  of  bargain  and  sale  of  the 
above  described  lands  in  fee-simple  ;  which  deed  bears  date  on 
the  first  day  of  May,  1823,  and  purports  to  be  in  consideratioii 
<if  #3,000,  to  ike  said  John  I.  Tuers  paid  by  the  said  John  L 
Ryerson,  and  to  convey  said  lands  to  said  John  I.  Ryerson  in  fee 
simple  for  his  own  use ;  that  said  sum  of  $3,000,  or  any  other 
consideration,  was  not  paid,  or  secured  to  be  paid,  by  said  John 
I.  Ryerson  to  said  John  I.  Tuers,  either  at  the  giving  of  said 
deed,  or  at  any  time  afterwards  ;  and  that  said  deed  was  not  in- 
tended to  convey  said  property  to  said  John  L  Ryerson  for  his 
own  use,  but  for  the  use  only  of  said  John  I.  Tuers  and  his  heirs 
or  devisees,  and  for  the  purpose  of  preventing  the  same  from  fall- 
ing into  the  hands  of  his  said  wife,  as  above  mentioned ;  an^ 
charges,  that  said  deed,  so  given  without  consideration,  and  foe 
the  purpose  aforesaid,  did  not  convey  said  lands  to  said  John  I* 
Ryersooii  \i/kt  that,  both  at  law  and  in  equity,  the  uses  of  said 
conveyanoe  resulted  to  said  John  I.  Tuers  and  to  his  heirs  and 
devisees. 

That  said  John  I.  Tuers,  from  the  time  of  said  conveyanoe 
until  the  time  of  his  death,  which  was  on  or  about  the  7th  day  of 
April,  1842,  continued  in  peaceable  and  quiet  possession  of  said 
lands,  using  and  claiming  them  as  his  own,  and  not  in  any  way 
reoognixing  the  title  of  said  John  I.  Rjetaqa  thereto ;  and  tfnl 
42 
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aoid  John  I.  Ryerson  has  not,  since  the  execution  of  said  deed, 
eiercised,  or  attempted  to  exercise,  any  control  over  said  proper- 
^«  nor  in  any  way  attempted  to  obtain  possession  by  law,  either 
i^  the  lifetime  of  said  John  L  Tuers  or  since  his  death,  but  that 
it  atill  remains  in  possession  of  Margaret  Tuers,  the  widow  of 
said  John  L  Tuers. 

That  said  John  I.  Tuers  remained  in  possession  of  said  lands 
iintil  the  time  of  his  death,  claiming  the  same  as  his  own,  and 
maintaining  that  said  John  I.  Ryerson  had  no  right  or  claim 
thereto,  and  that  the  conveyance  which  he  once  executed  to  him 
finr  the  said  lands  had  been  given  up  uid  cancelled ;  and  that 
qpdd  John  L  Tuers,  in  his  last  illness,  on  the  26th  day  of  April, 
1842,  made  his  last  will  and  testament,  and  at  that  time  was  not 
afiised,  nor  did  he  pretend  to  be  seized,  of  any  lands  except  the 
lands  above  mentioned,  and  by  said  will,  duly  executed  and 
pcoved  to  pass  real  estate,  ho  directed  his  executors  to  sell  all 
Us  real  estate,  and,  out  of  tiie  moneys  arising  from  the  sale,  to 
pay  the  complainant,  Frederick  Adams,  $300,  and  to  divide  the 
icesidue  of  the  proceeds  thereof  equally  among  the  lawful  heirs 
of  his  three  sisters — Rachel,  who  was  the  wife  of  Michael  Moore, 
Iftary,  who  was  the  wife  of  Jacob  Fredericks,  and  Leah,  who 
Yfts  the  wife  of  John  King,  and  appointed  Martin  Van  Houten, 
jir*  and  the  complainant  Frederick  Adams  executors  thereof  ; 
Wthiob  executors  proved  said  will  before  the  Surrogate  of  the 
county  of  Bergen,  and  have  probate  thereof. 

That  said  Martin  Van  Houten  jr.  died  after  the  granting  of 
aaid  probate,  and  that  the  complainant  Charity  Dealing,  the  wife 
of  William  Dealing,  is  the  daughter  of  said  Rachel,  who  was  the 
wife  of  Michael  Moore,  and  was,  at  the  date  of  said  will,  and 
mow  is,  the  (mly  descendant  and  heir  at  law  of  said  Rachel,  who 
vaa  the  wi£e  of  Michael  Moore ;  that  the  complainant  Jacob 
Fcedencks  is  the  son  of  Mary,  the  wife  of  Jacob  Fredericks,  in 
said  will  mentioned,  and  now  is,  and  was  at  the  time  of  the  date 
qg  aftid  will,  the  only  descendant  and  heir  at  law  of  said  Mary, 
the  wife  o£  Jaoob  Frederioka ;  and  that  the  complainant 
cob  King,  iaihe  son  of  Benjamin  King,  now  deceased)  whicli 
jfiwin  King,  at  the  d^  of  aaidwill  and  the  death  of  said  teataM^ 
mas  Ihaaqpk  and  mly  d^ionndant  and  hair  at  law  «£  iitak»  At 
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rife  of  John  King,  in  said  will  mentioned  ;  that  since  the  death  of 
laid  John  L  Tuers,  said  Benjamin  King  has  died,  leaving  Jacob 
Oiig,  one  of  the  complainants,  his  son  and  only  descendant  and 
,eir-at-law,  and  having  daly  made  and  published  his  last  will  and 
estament,  whereby  he  devised  and  bequeathed  all  his  estate,  real 
ad  x>^r8onaI,  to  the  complainant  Jacob  King,  and  appointed  him 
ole  executor  thereof. 

That  said  John  I.  Ryerson,  on  the  13th  day  of  August,  1831^ 
itending  some  future  and  secret  fraud  and  mischief,  left  said 
eed  to  him  at  the  office  of  the  Clerk  of  the  county  of  Bergen  to 
e  recorded,  and  that  the  same  was  recorded  in  Book  6.  3,  of 
leecLs  for  Bergen  county,  on  pages  54  and  55 ;  but  that  said  re- 
oirding  was  unknown  to  said  John  I.  Tuers,  who  supposed  said 
eed  to  be  surrendered  and  of  no  effect ;  and  that  said  John  I. 
Lyerson  did  not  pretend  to  said  John  I.  Tuers,  at  that  time,  to 
a,Ye  any  claim  to  said  land,  but  that  said  John  I.  Tuers  occupied 
16  same,  and  leased  part  thereof  to  John  S.  Forshee,  a  relation 
f  said  John  I.  Ryerson,  for  the  term  of  fifty  years,  with  the 
nawledge  of  said  John  I.  Ryerson. 

That  said  Ryerson,  on  or  about  the  18th  October,  1837>  hav- 
ng  for  some  time  been  indebted  to  one  Abraham  H.  Garrison  for 
Mmey  borrowed  of  him,  and  which  was  secured  to  the  satisfaction 
of  md  Garrison,  made  and  executed  to  said  Garrison  by  the  name 
of  Abraham  Garrison,  and  without  his  knowledge,  a  deed  for  the 
lands  above  described,  excepting  thereout  the  seven  acres  so  leased 
by  said  John  I.  Tuers  to  said  John  S.  Forshee,  and  then  offered 
said  deed  to  said  Abraham  H.  Garrison  in  payment,  or  as  col- 
lateral security  for  said  loan ;  he,  the  said  Ryerson,  well  knowing 
lihat  the  oonveyance  to  him,  though  absolute  on  its  face,  was 
without  consideration  and  worthless,  and  supposing  that,  hg  con- 
f eying  or  mortgaging  said  lands  to  any  third  person  for  a  bona 
fide  debt  or  consideration  he  could  render  the  origiQal  conyeyance 
valid,  and  have  the  said  lands  appropriated  to  his  own  use ;  and 
that  sud  Abraham  H.  Garrison,  well  knowing  said  conveyanoa 
from  John  I.  Toers  to  John  I.  Ryerson  to  be  without  considera-t 
tioi,  and  by  the  meaning  of  the  parties  thereto,  as  well  at  law  aft 
itefoi^,  to  be  for  the  use  of  said  John  I.  Tuers,.  refused  to  aa-> 
eept  such  deed,  eiiher  as  payment  or  collateral  seeaxiki  *)V(i)i%^ 
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said  John  I.  Ryerson,  after  repeated  importunities,  persaaded 
the  said  Abraham  H.  Garrison  to  accept  the  possession  of  said 
deed,  said  Garrison  at  the  same  time  declaring  that  said  deed 
was  of  no  value  ;  and  said  John  I.  Rycrson,  on  or  about  the  9th 
day  of  October,  1835,  procured  said  deed  to  Abraham  H.  Garri- 
son to  be  recorded  in  the  office  of  the  Clerk  of  ihe  county  of 
Bergen. 

That  said  John  I.  Tuers  had,  on  or  about  the  19th  day  of  June, 
1822,  executed  a  mortgage  on  said  lands,  above  described,  to 
Baltye  Demarest,  to  secure  the  payment  $100,  with  interest,  and 
that  said  mortgage  had  been  assigned  to  one  Albert  N.  Van 

Voorhis,  who,  on  or  about  the  term  of ,  1840,  filed  hia 

bill  in  this  Court  for  the  foreclosure  and  satisfaction  of  the  same, 
and  made  said  Abraham  H.  Garrison,  as  well  as  said  John  !• 
Ryerson,  a  party  defendant  in  said  suit ;  that  said  John  I.  Ryer- 
son  did  not  appear  in  said  suit  or  answer  said  bill ;  that  said 
Abraham  H.  Garrison,  knowing  the  invalidity  of  the  conveyance 
to  said  John  L  Ryerson,  refused  to  set  up  his  claim  to  said  lands, 
either  as  grantee  or  mortgagee,  or  to  answer  said  bill ;  but,  at 
the  solicitation  of  said  John  I.  Ryerson,  permitted  him  to  take 
said  deed ;  and  that  said  John  I.  Ryerson  thereupon  employed 
counsel,  who  filed  an  answer  in  the  name  of  said  Abraham  H. 
Garrison,  but  which  was  not  sworn  to  by  him ;  that  to  said  bill 
none  of  these  complainants  were  made  parties,  except  Frederick 
Adams,  as  executor  of  said  John  I.  Tuers,  but  who,  supposing 
the  only  matter  which  could  be  contested  in  said  suit  was  the 
mortgage  to  Baltye  Demarest,  then  held  by  Albert  N.  Van  Voor- 
his, did  not  appear,  but  made  default ;  that,  in  said  suit,  a  de- 
cree was  made  for  the  sale  of  said  mortgaged  premises,  and  that, 
after  paying  the  mortgage  to  the  complainant,  the  sum  of  $1328  67 
should  be  paid  to  said  Abraham  H.  Garrison,  as  the  amount  due 
to  him  on  the  debt  which  it  was  alleged  said  deed  was  given  to 
secure  by  way  of  mortgage :  and  thereupon,  on  application  of 
said  Frederick  Adams,  said  decree  was  opened  and  set  aside,  so 
far  as  relates  to  the  payment  of  the  proceeds  of  the  sale,  after 
paying  the  debt  and  costs  of  the  complainant,  with  leave  to  con- 
test said  conveyance  to  John  I.  Ryerson  and  to  Abraham  H* 
Garrison,  by  filing  an  answer  in  said  suit  or  bj  filing  a 
jn  ibis  court. 
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That  said  Abraham  H.  Garrison,  after  said  decree,  died,  hay- 
ing made  his  last  will  in  due  form  to  pass  real  estate,  and  having 
appointed  Abraham  Demarest,  Peter  H.  Pulis,  and  Peter  H* 
IVinter  executors  thereof,  who  have  probate  of  the  same ;  and 
that  he  thereby  directed  his  said  executors  to  sell  and  convey  all 
Ids  real  estate. 

That  the  complainants  are  unable  to  sell  said  real  estate,  on 
account  of  said  conveyances  so  made  by  said  John  I.  Tuers  to 
said  John  I.  Ryerson,  and  by  said  John  I.  Ryerson  to  said  Abra- 
liam  H.  Grarrison,  and  on  account  of  said  John  I.  Ryerson  giving 
out  and  pretending  that  the  same  are  valid  and  were  made  in 
good  faith,  and  that  he  intends  to  claim  and  take  possession  of 
said  property  under  the  same ;  and  that  they,  or  some  person  for 
them,  have  frequently  and  in  a  friendly  manner  applied  to  said 
John  I.  Ryerson,  and  to  said  Abraham  H.  Garrison,  in  his  life- 
time, and  to  his  above  named  executors,  since  his  death,  and  re- 
quested them  to  deliver  up  their  said  conveyances  of  said  lands 
to  them,  and  to  re-convey  said  lands  to  these  complainants,  for 
the  uses  declared  in  said  will  of  said  John  I.  Tuers,  deceased. 

The  bill  prays  that  said  deed  from  John  L  Tuers  to  said  John 
V.  Ryerson  may  be  declared  void  and  of  no  effect,  as  against  said 
John  I.  Tuers  and  the  complainants,  and  that  it  may  be  decreed 
that  the  use  of  the  lands  therein  conveyed  resulted  to  said  John 
I.  Tuers  forthwith,  and  vested  the  same  in  him  in  fee  simple ; 
and  that  said  defendants  may  be  decreed  to  re-convey  said  lands 
to  the  complainants,  or  one  of  them,  for  the  use  of  the  will  of 
sud  John  I.  Tuers,  and  for  such  other  and  further  relief  as  the 
nature  of  the  case  may  require. 

To  this  bill  John  I.  Ryerson  put  in  the  following  answer : 

That  he  admits  that  John  I.  Tuers,  deceased,  in  his  lifetime, 
and  on  and  before  the  1st  day  of  May,  1823,  and  for  some  years 
before  that  time,  was  seized  in  fee-simple  of  the  farm,  as  stated 
in  the  complainants'  bill ;  that,  at  that  time,  and  for  many  years 
before,  the  said  Tuers  had  been  married  to  Margaret  Tuers,  his 
then  wife,  and  who  is  now  his  widow,  and  they,  having  no  children^ 
lived  very  unhappily  together ;  he  lived  part  of  the  time  with  her. 
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and  at  some  period  has  lived  separate  from  her,  and,  haying  no 
relations  in  whose  interest  he  felt  any  anxiety,  he  determined 
that  his  estate  should  not  go  to  his  wife,  or  to  any  of  either  her 
or  his  relations ;  and  that  the  said  John  I.  Tuers,  being  at  that 
time  somewhat  in  debt,  applied  to  this  defendant,  and  offered  to 
g^ye  this  defendant  a  deed  for  his  said  property,  provided  this 
defendant  would  pay  the  debts  of  him,  the  said  John  I.  Tuers ; 
that  this  defendant  did  not  at  first  consent  to  the  said  agree- 
ment, whereupon  the  said  John  L  Tuers,  without  the  knowledge 
or  consent  of  this  defendant,  procured  a  deed  to  be  drawn  and 
acknowledged,  and  brought  the  same  to  this  defendant, 
and  insisted  upon  this  defendant's  putting  it  upon  record; 
that  thereupon  the  said  John  I.  Tuers  went  away,  leaving 
the  said  deed  in  this  defendant's  hands ;  but  this  defendant  de- 
nies that  the  said  John  I.  Tuers,  either  at  this  time  or  at  any 
time  afterwards,  proposed  to  give  the  said  deed  to  this  defend- 
ant, or  that  he  was  ever  advised  by  this  defendant  to  do  so  be- 
cause, in  the  event  of  his  wife  surviving  him  without  issue,  she 
would  inherit  the  whole  of  his  estate,  or  that  he  did  it  for  the 
purpose  of  securing  the  said  estate  to  his  own  relations ;  but,  on 
the  contrary  thereof,  the  said  John  I.  Tuers  declared  to  this  de- 
fendant that  he  would  not  leave  his  property  to  either  his  owner 
his  wife's  relations  ;  that  this  defendant  admits  tliat  the  consid- 
eration stated  in  said  deed  was  $3,000,  but  this  consideration 
was  put  in  as  a  nominal  matter,  and  this  defendant  was  not  to 
pay  the  said  sum  of  |3,000.  He  admits  that  the  said  John  I. 
Tuers,  from  the  date  of  said  conveyance  until  he  died,  continued 
in  possession  of  the  said  farm. 

He  saith,  that  the  said  deed  remained  in  this  defendant's  hands 
for  a  considerable  period ;  that  the  said  John  I.  Tuers  repeatedly 
requested  this  defendant  to  put  the  said  deed  on  record  ;  and 
that,  on  or  about  the  20th  day  of  August,  1831,  the  said  John  I. 
Tuers  came  to  this  defendant,  and  insisted  that  this  defendant 
should  accept  the  said  deed  and  pay  his  debts,  declaring  that  his 
family  should  not  have  his  property,  and  that  if  this  defendant 
would  not  take  the  deed  and  pay  his  debts,  or  relieve  him  from 
trouble  on  account  of  his  debts,  he  would  give  a  deed  to  some 
itranger ;  that,  being  thus  urged  by  the  said  John  I.  TuerS)  this 
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defendant  agreed  to  and  with  the  said  Jolui  to  take  a  deed  for 
the  said  property,  and  to  pay  the  debts  of  the  said  John,  whidi 
he  then  owed,  except  a  debt  of  $100  to  one  Baltye  Demarest, 
for  which  said  John  had  given  a  mortgage  on  the  said  fum,  and 
which  debt,  being  an  incumbrance  on  the  said  property,  this  de- 
fendant agreed  to  pay  the  interest  upon,  and,  if  necessary,  to 
pay  the  principal,  if  it  should  be  required,  so  that  the  said  Jdm 
should  not  be  troubled  with  the  same ;  that  thereupon  the  said 
John  I.  Tuers  and  this  defendant  agreed  to  the  same,  and  this 
defendant  agreed  to  allow  the  said  John  to  liye  upon  the  said 
property,  and  to  execute  to  him  a  lease,  so  as  to  permit  the  said 
John  to  occupy  and  enjoy  the  same  during  his  natural  life,  as 
hereinafter  stated ;  that  then  the  said  John  and  this  defendant 
agreed  to  go  to  one  Garret  Van  Dien,  and  see  whether  the  deed 
already  given  was  sufficient,  and  if  not,  to  get  him  to  draw  a 
new  deed  and  lease ;  that  thereupon  the  said  Grarret  Van  Dien 
informed  said  John  and  this  defendant  ^Jhiat  the  old  deed  was  as 
good  a  deed  as  he  could  draw,  and  they  then  instructed  the  slud 
Van  Dien  to  draw  a  lease  from  this  defendant  to  ihe  said  John  I. 
Tuers ;  which  lease  the  said  Van  Dien  then  drew,  and  this  da- 
fendant  then  signed  and  sealed  the  same,  and  which  lease  is  in 
the  words  and  figures,  or  to  the  purport  and  efiect  following,  that 
is  to  say :  "  This  indenture,  made  the  twentieth  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
one,  between  John  I.  Ryerson,  of  (&c.,)  of  the  first  part,  and 
John  I.  Tuers,  of  (&c.,)  party  of  the  second  part,  .for  and  in 
consideration  that  the  said  John  I.  Tuers  must  pay  the  s4m  of 
eighteen  dollars  yearly,  and  every  year,  during  his  natural  life, 
unto  the  said  John  I.  Ryerson,  party  of  the  first  part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  have  granted,  bargained, 
remised,  released,  and  confirmed  unto  the  said  party  of  the  se- 
cond part,  in  his  actual  possession  now  being,  and  to  him  for  and 
during  hia  natural  life,  all  that  certain  tract  or  lot  of  land  and 
premises    situate  (&c.,)    containing    about  one  hundred  and 
eighteen  acres,  be  the  same  more  or  less,  except  thereout  tiie 
privilege  to  ike  said  John  I.  Ryerson,  party  of  the  first  part,  to 
eat  and  carry  away  timber,  at  any  time  he  sees  fit,  from  said 
premises — ^together  with  all  and  singular  the  hereditaments  aAd 
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ftppnii^enanoes  thereto  belonging  or  in  any  wise  appertaining,  and 
the  reversion  and  reversions,  remainder  and  remainders,  rents,, 
issnes,  and  profits  thereof,  and  all  the  estate,  right,  title,  inter- 
est, claim,  and  demand  whatsoever,  of  tlio  said  party  of  the  first 
part  of,  in,  and  to  the  above  bargained  premises,  with  the  hered- 
itaments and  appurtenances — to  have  and  hold  the  said  lot  of 
land  and  premises  above  described,  to  the  said  party  of  the 
second  part,  for  and  during  his  natural  life,  except  tliereout  as  is 
herein  before  excepted ;  also  to  pay  the  aforesaid  sum  of  eighteen 
dollars  yearly,  and  every  year,  during  his  natural  life,  as  it 
is  herein  before  expressed." 

He  saith,  that  the  said  John  I.  Tuers  then  and  there  reqnested 
the  said  Garret  Van  Dien  to  keep  the  said  lease  for  him,  and. 
requested  him,  also,  to  take  the  said  deed  to  the  clerk's  office  to 
be  recorded ;  and  the  said  Van  Dien  accordingly  took  the  said 
deed  to  ihe  clerk's  office,  on  the  30th  day  of  the  same  month  of 
August,  aforesaid,  and  the  same  was  then  recorded  in  the  clerk's 
office  of  the  county  of  Bergen ;  and  the  said  Grarret  Van  Dien 
kept  the  said  lease  in  his  custody,  and  it  remained  in  his  custody 
at  ike  death  of  the  said  John  I.  Tuers  3  and  this  defendant  in- 
sists that  the  whole  of  said  proceedings  were  done  in  good  faith 
and  bona  fide. 

He  saitli  that,  after  receiving  the  said  deed  as  aforesaid,  and 
executing  the  said  lease,  he,  in  pursuance  of  said  agreement  and 
purchase  of  said  property,  as  aforesaid,  commenced  paying  the 
debts  of  the  said  John  I.  Tuers,  and  that,  at  the  time  of  receiv- 
ing the  said  deed,  the  said  John  was  indebted  to  the  said  John  L 
Ryerson,  jun.,  on  a  promissory  note,  bearing  date  June  11, 1829, 
for  seventy  dollars,  with  interest,  and,  also,  on  another  note  for 
thirty  dollars,  with  interest,  dated  the  1st  day  of  November,  of 
the  same  year,  and,  also,  another  note  for  twenty  dollars,  with 
interest,  dated  March  28,  1830,  and,  also,  the  said  mortgage^ 
and  some  small  debts  besides  :  that  this  defendant  took  pp  the 
said  three  notes,  and  paid,  at  first,  three  years'  interest  on  the 
said  mortgage,  and  afterwards,  as  he  thinks,  two  years'  interest 
further  on  said  mortgage^  but,  for  greater  certainty,  this  defend- 
ant begs  leave  to  refer  to  the  endorsements  on  the  same ;  and 
that  this  defendant  has  paid  all  the  debts  of  the  said  Jotm  L 


1847.]  ADAMS   t^.    RTE&80K.  887 

Tners,  so  far  as  he  his  heard  of  them,  except  one  claiin,  which 

the  said  John  I.  Taers  said  was  not  an  honest  claim,  and  which 

lie  would  not  allow  this  defendant  to  pay,  and  which  was  an  old 

and  outlawed  claim,  and  which  the  holder  of  the  claim  never 

thought  fit  to  prosecute. 

He  admits,  that  the  said  John  L  Tuers  continued  to  occupy 
tiie  said  farm,  under  said  lease,  until  he  died  ;  and  that  this  de- 
fendant did  not  attempt  to  exercise  any  control  over  said  proper- 
tj  during  the  lifetime  of  said  John  L  Tuers,  except  that  this  de- 
fendant has,  at  different  times  during  the  lifetime  of  said  John  I. 
Tuers,  entered  on  said  farm,  and  cut  and  carried  away  wood  and 
'timber  from  the  said  farm,  according  to,  and  in  pursuance  of  the 
light  reserved  to  this  defendant  in  the  said  lease  ;  and  the  said 
John  I.  Tuers  never  paid  any  rent  on  said  lease,  and  this  de- 
fendant never  called  on  him  for  any  rent. 

He  admits  that  the  said  John  I.  Tuers  did  lease  a  part  of  the 
said  farm  to  f  ohn  S.  Forshee  for  fifty  years,  but  that  the  said 
lease  was  made  to  the  said  John  S.  Forshee  on  the  12th  day  of 
March,  1831,  and  before  this  defendant  became  the  owner  of  the 
same,  as  before  stated  ;  and  that  the  part  bo  leased  to  the  said 
John  S.  Forshee  contained  seven  or  eight  acres. 

He  saith,  that,  being  indebted  to  one  Abraham  H.  Garrison 
in  a  sealed  bill  and  a  promissory  note,  given  by  this  defendant  to 
the  said  Abraham  H.  Garrison,  the  sealed  bill  for  the  sum  of 
$991,  with  interest  from  date,  and  bearing  date  the  1st  day  of 
May,  1834,  and  the  promissory  note  for  |50,  with  interest,  bear- 
ing date  the  20th  day  of  January,  1837,  the  said  Abraham  H. 
Garrison,  on  the  18th  day  of  October,  1837,  conveyed  the  said 
land  and  premises,  excepting  thereout  the  seven  acres,  more  or 
less,  leased  by  said  John  I.  Tuers  to  John  S.  Forshee,  as  before 
stated ;  but  this  defendant  insists  that  the  said  conveyance  to 
Abraham  H.  Garrison  was  intended  as  a  mortgage,  and  that  this 
defendant  is  entitled  to  the  proceeds  of  the  sale  of  the  said 
property,  after  paying  the  mortgage  of  Albert  N.  Van  Voorhis 
and  the  amount  due  to  the  executors  of  Abraham  Garrison. 

He  admits,  that  the  said  John  I.  Tuers  executed  a  mortgage 
to  Baltye  Demarest,  as  stated  in  the  complainants'  bill,  and  that 
the  said  mortgage  has  been  assigned  to  Albert  N.  Van  VoorhiB, 
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and  that  he  filed  his  bill  to  foreclose  said  mortgage,  as  is  in  the 
complainants'  bill  stated. 

He  admits,  that  after  a  decree  was  entered  in  said  snit,  the 
said  Abraham  H.  Garrison  died,  leaving  a  last  will  and  testa- 
ment, and  having  appointed  Abraham  Demarest,  Peter  H.  Pulis, 
and  Peter  H.  Winter  executors  of  said  will,  who  have  proved 
the  said  will,  and  that  he  thereby  directed  his  said  executors  to 
sell  and  convey  all  his  real  estate,  as  this  defendant  has  heard, 
but  he  has  no  knowledge  of  this,  except  from  hearsay. 
*   He  admits,  that  the  said  John  I.  Tuers  is  dead,  and  tliat  he 
had  no  property  at  the  time  of  his  death,  so  far  as  this  defend- 
ant knows ;  and  this  defendant  has  heard,  and  believes  it  to  be 
true,  tliat  the  said  Frederick  Adams,  during  the  last  illness  of 
the  said  John  L  Tuers,  when  he  was  enfeebled  by  age  and  infirm- 
ity, represented  to  the  said  John  I.  Tuers  that  the  deed  he  bad 
^ven  to  this  defendant  was  invalid,  and  that  this  defendant  had 
absconded  and  left  this  part  of  the  country,  and  wished  him  to 
make  a  will,  giving  to  him,  the  said  Frederick  Adams,  some  part 
of  his  property ;  that  the  said  John  I.  Tuers  for  a  long  time  re- 
fused, stating  that  he  had  already  conveyed  the  same  to  this  de- 
fendant, but  that,  finally,  bv.ercome  by  the  importunities  of  the 
said  Frederick  Adams,  who  was  not  related  to  the  said  John  I. 
Tuers,  but  who  married  a  distant  relative  of  the  said  Margaret 
Tuers,  this  defendant  has  heard  that  the  said  John  I.  Tuers  did 
make  a  will,  as  stated  in  the  complainants'  bill;  but  this  defend- 
ant  insists,  that  the  said  will  of  the  said  John  L  Tuers,  so  far 
forth  as  regards  the  said  property  of  this  defendant  so  conveyed 
by  the  said  John  I.  Tuers  to  this  defendant,  is  inoperative,  be- 
cause the  right  of  the  said  John  L  Tuers  in  the  same,  being  for 
his  natural  life,  was  determined  by  ihe  death  of  the  said  John  I. 
Tuers,  and  that  neither  the  said  Frederick  Adams  nor  any  of  the 
complainants  have  any  interest  in  the  land  so  conveyed  by  ^e 
said  John  I.  Tuers  to  this  defendant. 

He  saith,  that  he  has  never  had  possession  of  the  lands  con- 
tained in  said  deeds,  but  that,  shortly  after  the  death  of  the  said 
John  I.  Tuers,  this  defendant  took  his  deed  to  his  counsel,  and 
advised  with  him  as  to  the  mode  of  recovering  possession  of  the 
said  lands ;  and  that  his  counsel,  understanding!  that  the  legik- 
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tees  and  devisees  under  said  will,  or  some  one  of  them,  intended 
to  contest  the  yalidity  of  this  defendant's  deed,  advised  this  de- 
fendant that  the  better  way  would  be  to  get  Mr.  Abraham  H. 
Grarrison  to  foreclose  his  mortgage,  and  make  all  the  said  persooB 
parties,  so  that  the  rights  of  all  the  said  parties  could  be  deter- 
mined in  such  suit,  and  the  question  put  at  rest  forever ;  where- 
upon the  said  Abraham  H.  Grarrison  sent  his  papers  to  the  said 
counsel ;  but,  owing  to  the  difficulty  of  ascertaining  who  were 
the  legal  devisees  and  legatees  mentioned  in  said  will,  and  where 
they  resided,  the  said  information  could  not  be  obtained  before 
the  said  Albert  N.  Van  Voorhis  filed  his  bill  to  foreclose  his 
mortgage,  and  that  this  was  the  only  reason  why  this  defendant 
did  not  proceed  to  get  possession  of  the  said  farm. 

He  saith,  that  this  defendant,  being  justly  and  truly  indebted 
to  the  said  Abraham  H.  Garrison,  in  two  promissory  notes,  one 
for  #991,  and  some  interest,  and  the  other  for  $50,  and  for 
which  the  said  Abraham  H.  Garrison  had  no  security,  this  de- 
fendantj  in  order  to  secure  him  for  the  said  sums  of  money,  ex- 
ecuted to  him  a  deed  for  the  said  property,  but  which  it  was 
agreed,  between  the  said  Abraham  H.  Garrison  and  this  defend- 
ant, should  be  held  as  a  mortgage  only,  and  which  bears  date 
the  18th  day  of  October,  1837,  and  which  was  recorded  on  the 
9th  day  of  October,  1838,  in  the  clerk's  office  of  Bergen  coun- 
ty ;  but  this  defendant  denies  that  the  said  Abraham  H.  Garri- 
son refused  to  receive  said  deed  as  security,  but  insists  that  he 
did  receive  it,  and  held  it  until  his  death,  as  security  for  his  said 
debt. 

Answer  of  Demarest  and  others : 

That  they  admit  that  John  I.  Tuers,  deceased,  and  on  and  be- 
fore the  1st  day  of  May,  1823,  and  for  some  years  before  that 
time,  was  seized  in  fee-simple  of  the  farm,  as  stated  in  the  com- 
plainants' bill ;  that  at  that  time,  and  for  many  years  before 
that  time,  the  said  John  I.  Tuers  had  been  married  to  Margaret 
Tuers,  his  then  wife,  and  who  is  now  his  widow ;  and  tliese  de- 
fendants have  heard,  and  believe,  that  they,  having  no  children, 
lived  very  unhappily  together,  and  that  they  at  one  time  were 
separated'. 
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They  admit  that  they  have  heard  that  the  said  John  I.  Tuers, 
many  years  ago,  but  at  what  time  is  not  known  to  these  defend- 
ants, conveyed  the  said  farm  to  the  said  John  I.  Ryerson  in  fee- 
simple  ;  but  as  to  the  time  of  executing  or  delivering  said  deed, 
or  of  the  consideration  of  said  deed,  these  defendants  have  no 
knowledge,  nor  have  they  any  knowledge  of  what  the  said  Abra- 
ham H.  (Harrison  had  heard  or  knew  about  the  same,  at  the  time 
of  his  receiving  the  said  deed  from  the  said  John  I.  Ryerson; 
but  these  defendants  have  heard  the  said  Abraham  H.  Garrison, 
since  he  so  received  the  said  deed,  and  while  he  held  the  same, 
say,  that  he  held  the  said  deed  as  security  for  a  sealed  bill  and  a 
note  given  to  him  by  the  said  John  I.  Ryerson  ;  and  these  de- 
fendants insist  that  the  said  Abraham  H.  Garrison,  at  the  time 
he  so  received  the  said  deed  as  security  for  the  said  debt,  was  a 
bona  fide  holder  of  the  same,  without  notice  of  the  considera- 
tion of  said  deed. 

They  say,  that  they  have  heard  and  believe  that  the  said  deed 
was  given  by  the  said  John  I.  Tuers  in  good  faith  and  bona  fide, 
and  that  the  said  Tuers  in  order  to  secure  to  himself  the  use  of 
the  said  property  during  his  life,  took  from  the  said  Ryerson  a 
lease,  which,  by  its  terms,  gave  to  the  said  Tuers  the  right  to 
use  and  enjoy  the  said  farm  during  his  natural  life. 

They  say,  that  they  believe  the  said  John  I.  Tuers  remained 
in  possession  of  said  farm  until  his  death,  and  that  some  time 
after  his  death  the  said  Abraham  H.  Garrison  sent  his  papers  to 
counsel  to  foreclose  his  said  deed,  considering  it  as  a  mortgage, 
and  that  they  have  heard  that  the  said  John  I.  Tuers  made  a  will 
during  his  last  illness,  as  set  forth  in  the  complainants'  bill ;  and 
these  defendants  have  heard  that  the  legatees  and  devisees  in 
said  will  intended  to  contest  the  validity  of  said  deed  from  said 
John  I.  Tuers  to  said  John  I.  Ryerson,  and  that  the  said  Abra- 
ham H.  Garrison  put  his  papers  in  the  hands  of  counsel  to  fore- 
close his  said  mortgage,  so  as  to  settle  all  questions  which  might 
be  raised  regarding  the  validity  of  said  deed ;  but  as  to  the  terms 
of  said  will,  or  as  to  the  names  of  the  legatees  and  devisees  in 
said  will  named,  these  defendants  have  no  knowledge,  except 
from  hearing. 

They  admit,  that  they  have  heard  that  the  said  deed  from  the 
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said  John  I.  Tuers  to  the  said  John  I.  Ryerson  was  recorded,  as 
is  in  the  complainants'  bill  stated,  and  that  they  have  heard  and 
believe  that  it  was  left  in  the  clerk's  office  to  be  recorded  by 
Crarret  Van  Dien,  esq.,  at  the  request  and  by  the  direction  of  the 
said  John  I.  Tuers. 

They  say,  that  the  sealed  bUl  and  note,  before  mentioned  as 
being  the  debt  which  the  said  deed  to  the  said  Abraham  H. 
Garrison  was  given  to  secure^  are  now  in  these  defendants'  pos- 
session ;  that  the  said  sealed  bill  bears  date  the  1st  day  of  May, 
1834,  given  by  said  John  I.  Ryerson,  whereby,  for  value  receiv- 
ed, he  promised  to  pay  or  cause  to  be  paid,  to  the  said  Abraham 
H.  Garrison,  or  order,  the  just  and  full  sum  of  $991,  with  law- 
ful interest  from  the  date  until  paid,  $340  of  the  said  sum  to  be 
specie,  and  which  was  sealed  with  the  seal  of  the  said  John  I. 
Ryerson ;  and  that  the  note,  being  the  other  part  of  said  debt, 
was  dated  the  20th  day  of  January,  1837,  given  by  said  John  I. 
Ryerson,  whereby,  for  value  received,  he  promises  to  pay,  or 
cause  to  be  paid,  unto  the  said  Abraham  Garrison,  or  order,  the 
just  and  full  sum  of  $50,  on  demand. 

They  say,  that  they  have  heard  that  the  said  John  I.  Tuers 
was  at  times  intemperate,  but  whether  he  was  so  at  or  about  the 
time  the  said  deed  was  given  by  said  John  I.  Tuers  to  John  I. 
Ryerson  is  not  known  to  these  defendants. 

They  say,  that  they  have  never  heard,  save  from  the  bill,  that 
the  said  John  I.  Tuers  gave  the  said  deed  to  the  said  John  I. 
Ryerson  under  the  impression  or  advice  that  if  he  should  die 
without  issue,  his  wife  would  inherit  his  estate. 

They  say,  that  they  do  not  know  whether  thefeaid  John  I.  Ry- 
erson made  the  said  deed  to  the  said  Abraham  Garrison  without 
his  knowledge ;  but  these  defendants  know  that  the  said  Abra- 
ham Garrison  held  the  said  deed  in  his  hands  for  many  years  be- 
fore his  death,  and  at  the  time  of  his  death  the  said  deed  was  in 
his  counsel's  hands. 

They  say,  that  they  have  never  heard,  save  from  the  bill,  that 
the  said  Abraham  H.  Garrison  refused  to]  receive  the  said  deed, 
either  as  payment  or  collateral  security,  but  these  defendants 
have  heard  him  frequently  say  that  he  held  the  same  as  securi^ 
for  his  said  debt* 
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They  say,  that  they  have  heard  that  Baltye  Demarest  held  a 
mortgage  given  by  said  John  I.  Tuers,  and  that  the  same  was 
assigned  to  Albert  N.  Van  Voorhis,  but  these  defendants  had 
never  heard  of  the  same  until  the  subpoena  was  served  upon  the 
filing  of  his  bill  in  chancery ;  and  these  defendants  have  heard 
that  said  Abraham  H.  Garrison  filed  his  answer  in  said  suit. 

They  say,  that  after  the  decree  in  said  cause,  the  said  Abra- 
ham H.  Gairison  died,  leaving  a  last  will  and  testament  in  due 
form  to  pass  real  estate,  and  that  he  appointed  these  defendants 
executors  of  said  wiil^  and  that  they  have  probate  of  said  will, 
and  that  in  his  said  will  he  directed  his  executors  to  sell  his  real 
estate. 

Testimony  for  complainants : 

William  H.  Winters — I  am  sixty-eight  years  old,  and  have 
always  lived  in  Franklin  township.  I  knew  John  I.  Tuers  in 
his  lifetime ;  knew  him  more  than  thirty  years  before  his  death ; 
in  May,  1823,  I  knew  him,  and  heard  of  his  having  given  a  deed 
to  John  I.  Ryerson — the  time  when,  I  do  not  know.  At  that 
time  John  I.  Tuers  was  a  very  intemperate  man;  had  been  so 
all  along ;  he  said  he  must  go  to  hell,  and  that  he  did  not  care 
what  he  was  doing.  About,  or  at  that  time,  he  was  frequently 
drunk,  so  that  he  was  not  able  to  do  anything.  After  the  deed 
n^  given  he  got  a  little  better,  did  not  drink  so  much ;  but  this 
was  some  time  after  giving  the  deed.  At  the  time,  and  before 
giving  the  deed,  he  was  very  generally  drunk ;  I  lived  about  a 
mile  from  him  at  that  time.  Tuers  lived  about  one  half  sole 
from  Ryerson's.  At  that  time  John  I.  Ryerson  kept  liquor  to 
sell)  and  Tuers  went  there  to  get  his  liquor.  After  the  hubbub 
in  his  family,  and  his  wife  went  to  Paterson,  Tuers  went  to 
Ryersou's,  and  staid  there.  Ryerson  kept  a  grocery,  and  sold 
liquor ;  I  have  seen  Tuers  drinking  there,  and  that  he  had  tOQ 
mw<h  liquor ;  I  don't  know  that  Tuers  lived  there,  but  saw  him 
there,  off  and  on.  Ryerson  told  me  that  Tuers  was  not  fit  togjo 
to  church,  and  he  had  given  him  a  new  suit  of  satinett,  which  bis 
4i^u|phter  Jenny  made  for  him.  Tuers  did  not  stay  as  moch  aa 
a  year  at  Ryerson's.  While  at  Ryerson's  he  was  not  a  benft  JA 
drinkiiig,  that  I  saw :  not  so  that  he  laid  by  it;  but  he  had  too 
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much  liquor.     He  Tms  rash  in  talking ;  can't  say  whether  he 
was  worse  while  there  than  he  had  been  before.     I  have  heard 
saj  that  before  this  Tuers  had  a  quarrel  with  his  wife,  and  sh^ 
liad  left  him,  and  gone  to  Lake's,  at  Paterson.     Tuers  and  his 
lirife,  as  long  as  I  knew  them,  were  quarrelling  with  each  other. 
I  know  the  farm  that  Tuers  lived  on ;  he  liv^d  on  the  farm  till 
lie  died,  and  for  as  long  back  as  I  can  remember ;  since  his 
death,  his  widow  and  Abraham  Lake  have  lived  on  it,  and  still 
live  there.     I  never  heard  John  I.  Ryerson  say  for  what  Tuers 
liad  given  him  the  deed ;  but  he  talked  to  me  about  it  afterwards 
one  day,  on  my  field,  and  told  me  he  had  a  good  deed  for  the 
3)roperty  from  John  Tuers,  as  good.as  anybody's  deed,  but  did 
not  say  whether  Tuers  had  given  it  or  sold  it  to  him.     I  never 
heard  that  he  had  given  anything  for  the  deed ;  can't  say  how 
long  after  the  deed  was  given  it  was  that  Ryerson  told  me  this 
on  my  field,  whether  ten  years  or  how  long  after.     At  that  time 
Ryerson  told  me  that  his  children  might  as  well  have  it  as  Lake's 
diildren,  as  they  always  had  a  nest  there  to  eat  him  up.     [The 
solicitor  objects,  on  the  part  of  the  executors  of  Abraham  H. 
Qarrison,  to  all  the  declarations  of  Mr.  Tuers,  or  of  John  I. 
Ryerson  ;  also  objects,  on  the  part  of  John  L  Ryerson,  to  any 
declarations  or  conversations  of  John  L  Tuers:  this  objection  to 
extend  to  all  subsequent  testimony  that  maybeo£fered.J    I  heard 
John  I.  Tuers  say  that  he  had  given  Ryerson  the  deed,  but  it 
was  good  for  nothing,  and  he  could  get  it  back  again  at  any  time 
he  wanted ;  this  was  towards  the  close  of  his  life,  a  year  or  two 
before  his  death,  a  little  while  before  he  died,  and  he  was  by  hi^ 
senses  when  he  told  me.     Never  knew  that  Tuers  was  out  of  hiQ 
senses  except  when  he  was  drunk,  then  he  was  everything. — 
When  perfectly  sober,  he  was  a  pretty  good  neighbor,  and  his 
mind  then  was  good,  so  far  as  I  know.    When  Tuers  was  in  li« 
quor  he  was  very  wild,  cursed  and  swore,  and  talked  at  the  high- 
est rate.    When  he  began  to  drink,  sometimes  he  took  a  long 
frolic,  and  staid  drunk  as  long  as  he  could  get  liquor,  some 
shorter  and  some  longer.    I  don't  know,  of  my  own  knowledge, 
tliat  he  was  in  one  of  his  drunken  frolics  at  the  time  his  wife 
left  him,  and  he  went  to  Ryerson's.. 
Being  oross-ezacmiied,  dq[K>neiit  saya— John  I.  Taers  never 
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era's  wife  was  there  at  the  time  of  the  vendue ;  I  think  this  ven- 
due was  before  the  deed  was  given.  At  the  vendue  there  was 
some  of  the  household  furniture  sold,  cannot  say  how  much ;  I 
don't  remember  that  any  thing  else,  except  what  was  in  the 
house  was  sold.  I  cannot  tell  that  the  vendue  was  while  he  and 
his  wife  were  separated,  but  I  know  she  was  home  at  the  vendue. 
It  was  said  at  the  vendue,  among  the  people,  that  the  vendue 
was  made  to  spite  and  oppose  his  wife.  Ryersim  was  at  the 
vendue ;  he  was  around  there ;  I  don^t  know  that  he  had  any 
management  of  any  consequence ;  he  was  helping  hand  out  the 
things.  I  have  heard  Tuers  tell  Ryerson  how  his  wife  was ;  and 
Ryerson  answered  that  if  he  had  a  wife  like  that,  he  would  kick 
her  out  of  doors.  This  was  about  the  time  of  the  vendue,  but 
not  at  the  vendue.  After  the  vendue  Tuers  was  sometimes  home, 
sometimes  at  Ryerson's,  and  running  about  a  good  deal.  I  can- 
not tell  whether  or  not  Tuers  was  in  liquor  at  the  time  of  the 
vendue.  At  the  time  of  the  vendue,  and  before  and  after,  Ry- 
erson and  Tuers  were  together  a  good  deal,  and  Ryerson  called 
him  ^^Uncle  John."  He  was  not  Ryerson's  uncle.  During  this 
time,  while  Tuers  was  in  a  frolic,  he  was  a  man  of  bad  disposi- 
tion, and  would  do  mischief  to  any  one  he  had  a  grudge  against. 
Tuers  was  a  man  easily  persuaded  to  any  thing,  and  to  all  ap- 
pearance, I  suppose,  he  was  a  good  deal  under  Ryerson's  influ- 
eQce  at  the  time.  Tuers  never  told  me  that  he  would  put  his 
property  out  of  his  hands,  so  that  Iiis  wife  could  not  get  it ;  I 
never  heard  him  make  any  threats  about  her.  I  don't  know  that 
Mrs.  Tuers  was  kept  out  of  doors  at  the  time  of  the  vendue,  but 
I  know  she  was  opposed  to  the  vendue.  About  eleven  years  ago, 
when  I  was  at  work  mowing  grass,  Tuers  came  to  me,  and,  after 
talking,  I  told  him  he  might  rather  have  kept  his  property  in  his 
Own  hands.  He  answered  that  that  was  all  nothing,  as  they  had 
an  article  between  them,  so  that  he  could  get  the  deed  back  again 
at  any  time  he  wanted  to  do  so.  He  did  not  tell  me  why  he  had 
^one  it. 

And  being  cross-examined,  deponent  says.    When  Mr.  Tuers 
Mu  free  from  liquor,  he  was  a  sensible  man  and  capable  of  do- 
ing bofidnesB.    He  was  then  a  good-natured  man.    When  bo 
^tras  in  liquor  ho  was  foolish^  and  would  do  almost  any  thing.    I 
44 
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baTe  never  known  him  whenever  in  liquor  to  make  bad  bargains 
in  buying  and  selling  property.  He  was  in  the  habit  of  buying* 
and  selling.  The  biggest  part  of  the  neighbors  were  at  the  ven- 
due. At  the  time  of  the  conversation  between  Tuers  and  Ryer- 
son,  when  Ryerson  told  him  '^that  if  he  had  a  wife  like  that  he 
would  kick  her  out  of  doors,''  Tuers  told  him  that  his  wife  was 
oarrying  things  to  the  neighbors,  such  as  bedding  out  of  the 
house,  blankets,  &c.  He  also  complained  that  she  was  mis- 
chievous ;  that  she  did  not  give  him  good  answers ;  that  she 
quarrelled  with  him,  and  had  disputes  with  each  other ;  that  he 
could  not  live  in  peace  with  her.  He  did  not  complain  to  Ryer- 
son that  his  wife  was  keeping  with  another  man ;  I  never  heard 
him  complain  of  that.  I  have  heard  a  story  of  that  kind  in  the 
neighborhood,  that  she  kept  with  another  man,  but  never  heard 
Tuers  had  complained  of  it. 

Being  re-examined  in  chief  y  deponent  saith.  I  have  heard  the 
story  from  others  besides  Ryerson,  about  Mrs.  Tuers  keeping 
with  another  man,  and  I  have  heard  Ryerson  talk  about  it.  I 
have  heard  this  story  from  others  besides  those  to  whom  Ryer- 
son had  told  it.  ^ 

Being  again  cross-examined^  deponent  saith.  That  Ryerson 
did  not  tell  me  that  he  heard  Tuers  speak  about  his  wife  in  this 
way. 

Elizabeth  Van  Houten.  I  am  sixty-seven  years  old,  and 
have  lived  in  Franklin  over  fifty  years.  I  lived  about  a  mile 
from  Tuers,  and  was  well  acquainted  with  him  the  whole  time. 
He  was  a  very  intemperate  man,  many  a  night  he  has  laid  on  the 
floor  at  our  house.  I  heard  of  the  deed  being  given,  the  same 
year  he  was  in  the  habit  of  getting  drunk.  It  all  happened 
when  he  was  a  drunken  man ',  I  don't  mean  he  was  drunk  at  the 
time  the  deed  was  given,  because  I  know  nothing  about  that. 
About  that  time  he  was  at  my  house  frequently,  was  in  tlie  habit 
of  coming  there.  A  fortnight  before  Tuers  died  I  was  there  at 
Tuers's ;  he  told  me  that  he  now  felt  so  well  satisfied  in  his  mind 
that  he  had  made  ^lis  will ;  that  he  wanted  to  send  for  Mr.  Fred- 
ericks, but  had  no  chance.  I  asked  him  how  he  could  make  a 
will?  He  said,  why?  and  I  said  to  him,  don't  Ryerson  own  itt 
The  devil,  says  he,  I  have  fixed  it  just  as  I  wanted.    Then  I 
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asked  him  if  Ryerson  had  not  a  deed  ?   He  said  no,  what  Ryer- 
8on  had  was  good  for  nothing ;  that  Ryerson  knew  that  the  place 
"belonged  to  him  (Tuers,)  and  that  he  willed  it  away.    After- 
wards I  told  this  conversation  to  Mr.  Ryerson,  and  he  said  that 
old  Tuers  would  talk  a  good  deal,  bat  said  nothing  farther  about 
it.     Tuers  lived  on  the  place,  and  appeared  to  use  it  as  his  own 
up  to  the  time  of  his  death,  the  same  as  before  the  deed  was  fff-i 
en,  as  far  as  I  saw.    I  was  present  at  Tuero's  vendue.    House- 
hold furniture  was  sold.  I  don't  know  who  held  the  vendue,  but, 
at  the  time,  it  was  said  and  understood  that  William  Voorhis^ 
who  then  lived  on  the  place,  and  Mr.  Ryerson,  held  it.    Ryer- 
son was  active  about  the  vendue,  and  was  giving  directions  there. 
I  think  the  vendue  was  before  the  deed  was  given,  but  cannot 
say  how  long.     It  was  held  while  Tuers  and  his  wife  were  sepa- 
rated, while  she  lived  at  Lake's,  at  the  Ponds.     She  was  at  the 
vendue ;  she  got  in  the  kitchen,  but  not  in  the  house.     The 
neighbors  kept  her  out.    Mr.  Ryerson  kept  her  out  of  the  house ; 
Mr.  Ryerson  was  the  only  one  kept  her  out.     At  the  time  Mr. 
Tuers  was  very  much  opposed  and  violent  to  his  wife.    Tuers 
and  his  wife  lived  apart  a  year  or  a  year  and  a  half.     When  Tu- 
ers was  in  his  frolics  he  would  talk  that,  out  of  his  spite,  he 
would  put  his  property  out  of  his  hands,  so  that  his  wife  could 
not  get  it ;  I  expect  he  meant  out  of  spite  to  her  and  her  friends. 
At  the  time  of  the  vendue,  I  believe  Tuers  was  partly  sober,  so 
that  he  knew  what  he  was  about,  not  very  bad  in  liquor  that  day. 
About  the  time  of  the  vendue,  and  the  giving  of  the  deed,  I  very 
seldom  saw  Tuers  entirely  sober.     At  one  time  Tuers  talked  to 
my  husband  about  giving  him  a  deed  for  the  place,  that  he  would 
eell  it  to  him,  not  give  it  to  him;  and  he  said  that  he  could  not 
do  it.    Don't  remember  that  he  said  he  wanted  to  do  it  to  keep 
his  wife  out  of  it.     He  said  he  would  sell  it  and  frolic  it  up,  flo 
that  no  body  should  have  any  thing  of  it,  but  he  would  have  aD 
ihe  good  of  it  himself.    About  the  time  the  deed  was  given  I 
liave  known  him  to  go  through  the  woods  at  our  house,  and^get 
lo0t,  and  he  would  lay  and  halloo,  and  our  folks  would  go  aikl 
fgot  him  right  again.    Mr.  Van  Houten,  my  husband,  is  dead. 

Being  cross-examinedf  deponent  saith.    When  Mr.  Ryer0QB 
kept  Mrs.  Tuers  out  of  the  house,  he  didnot  take  hold  of  hertt 
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hftTc  never  known  him  whenever  in  liquor  to  make  ^  g^o* 

in  buying  and  selling  property.     He  wm  in  the  ("  j  do*^ 

and  soiling.     The  biggest  part  of  the  nei^borr' '^  oiii^  ^ 

due.     At  the  time  of  the  converaation  betwr 
son,  whvn  Ryerson  told  him  "that  if  he  »  I  heor^ 

would  kick  her  out  of  doon,'*  Tien  tc'-  .  ^  into  tU^ 

carrying  things  to  the  nai^bor^'r  /oorhiskep^ 

hoase,  blankets,  &a.     He  alw  tf       - .'    *  .y  thing  to  MT' 

chievDus ;  that  she  did  not  gir^        '  ^  ^\  tliat  time  Tner^ 

quarrelled  with  him,  aadjMii  '  , '  »  .-y  great  neighbors, 

could  not  live  in  peace  flW/  .   '       .tmklin,  in  tho  neighborhood 
son  that  his  wife  wu  fcne',,         ^m  H.  Garrison  in  his  lifetima, 
him  complain  of  that.   ,-       ^  gay  that  John  Ryersoa  offered  to 
neighborhood,  tb»t  ^/'  ,^  Tuers  property.    He  t»ld  me  tlua  not 
Tuers  had  oompU'  '^r  or  five  years,  and  sud  tiiat  Bjerson 
Being  «-«*«r  ^ey,  and  he  was  going  south,  and  this  was  the 
Btory  fnn^  W'  '^^rson  conld  secure  him  for  the  money,  by  giv- 
^*''^jte;^tfcat  Rycrson  had  owed  it  some  time.     He  said 
^■'S  '^^^fnot  take  it,  but  had  told  Ryerson  that  he  could  leave 
•*™  "■^  J/J^  wife,  Mrs.  Ryerson,  if  he  was  going  away.     He  had 
/"^ifl  the  deed  from  Mrs.  Ryerson  at  the  time  of  this  con- 
/\j'0]]  mth  me,  and  he  said  he  thought  tho  deed  was  as  safe 
*     jfjilra.  Ryerson  us  with  him ;  that  he  had  tlio  note,  and  they 
^t  keep  the  deed,  tliat  ho  did  not  want  it.     Garrison  has  told 
^  that  ho  did  not  want  the  Tuers  place,  that  he  would  rather 
|(ve  the  money  thtui  the  place.     Ryerson  did  go  soutli,  was  gone 
«  year  or  two,  and  returned  three  years  ago  last  spring.     After 
Ryerson's  return,  I  hoard  Garrison  say  that  the  Tuers  property 
ought  to  bo  token  catc  of,  but  I  don't  know  who  ho  wanted  to 
take  care  of  it.     I  have  heard  Garrison  spoak  several  times  of 
the  deed,  and  have  heard  him  say  that  the  deed  from  Tuers  to 
Ryerson  was  a  good  deed.    I  have  heard  Garrisou  say  that  Ry- 
orson  had  had  the  deed  from  him  to  Garrison  there  for  him,  and 
irautcd  to  deliver  it  to  him,  but  that  he  did  not  take  it.     I  haTG 
hoard  Mr.  Garrison  say  this  more  than  ouce,  but  Trhether  Ryet- 
BOQ  had  the  deed  there  more  than  once,  I  don't  know.     I  haTO 
hoard  Mr.  Garrison  say  this  within  three  years.     I  have  heard 
lum  say  that  ho  did  not  waat  to  spend  any  of  his  monoy  to  get 
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put  her  out.  I  did  not  hear  him  tell  her  that  she  should  not 
oome  in ;  I  did  not  see  Ryerson  do  any  thing  to  her,  but  the  door 
was  shut.  1  did  not  see  him  do  any  thing,  nor  say  any  thing  to 
her,  to  prevent  her  being  in  the  room. 

Being  again  re-examined  in  chiefs  deponent  saith.  I  heard 
Mrs.  Tuers  at  the  time  complain  that  she  could  not  get  into  the 
house ;  she  said  that  John  Ryerson  and  William  Voorhis  kept 
her  mt.  I  did  not  hear  Ryerson  that  day  say  any  thing  to  Mr- 
Tuers  about  keeping  her  out  of  the  room.  At  that  time  Tuers 
iras  intimate  with  Ryerson,  they  were  very  great  neighbors. 

Peter  S*  Demarest.  1  live  in  Franklin,  in  the  neighborhood 
of  the  Pcmds.  I  knew  Abraham  H.  Garrison  in  his  lifetime, 
now  deceased.  I  heard  him  say  that  John  Ryerson  offered  to 
gLYe  him  a  deed  for  the  Tuers  property.  He  told  me  this  not 
longer  ago  than  four  or  five  years,  and  said  that  Ryerson 
owed  him  some  money,  and  he  was  going  south,  and  this  was  the 
only  way  that  Ryerson  could  secure  him  for  the  money,  by  giYr 
ing  the  deed ;  that  Ryerson  had  owed  it  some  time.  He  said 
that  he  did  not  take  it,  but  had  told  Ryerson  that  he  could  leave 
it  with  his  wife,  Mrs.  Ryerson,  if  he  was  going  away.  He  had. 
not  taken  the  deed  from  Mrs.  Ryerson  at  the  time  of  this  con- 
versation with  me,  and  he  said  he  thought  the  deed  was  as  safe 
with  Mrs.  Ryerson  as  with  him ;  that  he  had  the  note,  and  they 
might  keep  the  deed,  that  he  did  not  want  it.  Garrison  has  told 
me  that  he  did  not  want  the  Tuers  place,  that  he  would  rather 
have  the  money  than  the  place.  Ryerson  did  go  south,  was  gone 
a  year  or  two,  and  returned  three  years  ago  last  spring.  After 
Byerson's  return,  I  heard  Garrison  say  that  the  Tuers  proper^ 
ought  to  be  taken  care  of,  but  I  don't  know  who  he  wanted  to 
take  care  of  it.  I  have  heard  Garrison  speak  several  times  of 
tiie  deed,  and  have  heard  him  say  that  the  deed  from  Tuers  to 
Ryerson  was  a  good  deed.  I  have  heard  Garrison  say  that  Ry- 
erson had  had  the  deed  from  him  to  Garrison  there  for  him,  and 
wanted  to  deliver  it  to  him,  but  that  he  did  not  take  it*  I  have 
heard  Mr.  Garrison  say  this  more  than  once,  but  whether  Ryer* 
eon  had  the  deed  there  more  than  once,  I  don't  know.  I  hate 
hiQard  Mr.  Gbrrison  say  this  within  three  years*  I  have  heard 
]|9n  say  that  he  did  not  want  to  spend  any  of  his  monoy  to  gl^ 
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flie  place ;  that  all  he  wanted  was  his  own  money,  that  he  had 
lent*  This  was  after  John  Ryerson  had  come  back  the  first 
time*  I  should  say  the  Tners  place  was  worth  from  $1,500  tb 
12,000,  but  don't  very  well  know  the  situation  of  the  place. 

Being  cross-examined^  says*  I  do  not  know  whether  Garrison 
eter  refused  the  deed  absolutely,  but  he  has  told  me  that  he  did 
lA>t  want  the  deed  nor  the  place,  that  all  he  wanted  was  his  mo- 
tejr* 

Bdbg  re-examined  in  chiefs  saith.  Three  years  ago  tiiia  hiBt 
illpring,  I  was  in  Pennington's  office,  at  Paterson,  with  Mr*  Ry- 
)S)rson  and  his  two  sons-in-law,  when  Mr.  Pennington  had  a  pia- 
Ipfit  in  his  hands,  and  some  of  them  three  said,  in  this  office,  that 
ttat  was  the  deed  from  Ryerson  to  Garrison. 

haac  /*  Storms.  I  am  forty-six  years  old,  and  haye  alwayli 
Uyed  in  Franklin,  near  the  Tuers  place,  about  one  quarter  of  z» 
indie  fircmi  it.  I  have  always  known  Tuers  well,  since  I  can  re- 
member. About  the  time  of  the  giving  of  this  deed,  he  was  iii 
Visry  bad  habits,  quite  an  intemperate  man.  I  recollect  of  his 
being  separated  from  his  wife,  and  having  a  vendue  to  sell  his 
jpersonal  property ;  I  cannot  say  what  time  it  was.  1  heard  of 
Tuers  giving  the  deed  to  Ryerson  at  the  time  it  was  done ;  I  be- 
lieve this  was  about  the  time  he  was  separated  from  his  wife,  or 
when  he  had  the  vendue.  At  that  same  time  he  was  quite  an 
intemperate  man ;  many  a  time  at  night  he  came  to  our  house, 
and  would  by  all  means  go  home,  I  would  take  him  through  the 
woods,  as  he  could  not  get  home.  About  that  time,  and  for  some 
time  before  and  afterwards,  he  was  more  intemperate  than  he 
ever  was,  either  before  or  since,  and  I  did  not  during  that  time 
see  him  much  sober.  I  saw  him  quite  often,  and  pretty  much  all 
the  time  I  saw  him  he  was  drunk.  I  saw  him  very  often ;  can't 
say  that  I  saw  him  every  day,  but  we  were  close  neighbors  and 
on  good  terms.  When  drunk,  I  should  not  think  he  was  fit  to  do 
any  business  ;  he  was  at  such  times  a  very  bad  man.  Ryerson 
kept  a  store  in  the  neighborhood  to  sell  liquor.  I  lived  nearer 
to  Tuers  than  Ryerson  did,  he  lived  about  a  quarter  of  a  mile 
from  Tuers.  I  have  seen  Tuers  at  Ryerson's  getting  liquor, 
and  saw  him  drink  it  there,  but  can't  say  that  I  ever  saw  him 
laying  drunk  there.    He  did  not  often  get  down*     While  Tuers 
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lived  3epftrate  from  his  wife^  I  cannot  say  that  he  had  his  home 
at  Ryerson's ;  he  lived  at  different  places,  1  often  saw  him  at 
Ryersons.  I  don't  know  that  Ryerson  is  any  connexion  of  Ta- 
ers.  Tuers  was  separated  from  his  wife  about  one  and  a  half 
yearsy  and  during  this  time  Tuers  was  away  at  Fredericks',  in 
New  York  state,  as  he  told  me.  Who  took  him  up  there  I  can- 
not say ;  Tuers  never  told  me  that  Ryerson  took  him.  I  was 
present  at  his  vendue,  but  cannot  tell  who  conducted  it ;  there 
was  a  good  deal  of  noise  made  there.  Mrs.  Tuers  made  a  good 
.deal  of  noise,  and  said  they  were  selling  her  things  that  she  got 
of  her  father,  and  she  would  not  have  it.  I  don't  know  whether 
Mr.  Ryerson  took  an  active  part.  I  did  not  see  Mr.  Tuers  much 
out  of  doors  that  day,  and  can't  say  how  he  was.  I  think  the 
deed  was  given  after  the  vendue.  As  far  as  I  know,  Tuers  al- 
ways continued  in  possession  of  the  property  up  to  the  time  of 
his  death,  and  used  it  as  his  own.  Ryerson  has  never  had  pos- 
session, nor  made  the  least  use  of  this  property,  that  I  know  of. 
I  came  into  the  possession  of  a  part  of  this  same  property  after 
the  deed  for  it  was  given  to  Ryerson,  and  have  since  held  it,  and 
still  hold  possession  of  it.  I  bought  it  of  Abraham  Lake,  who 
had  bought  it,  he  said,  of  Tuers. 

Being  cross-examined^  deponent  saith.  1  bought  it  of  Lake, 
about  ten  or  twelve  years  ago,  more  or  less.  My  deed  is  not  re- 
corded. Lake  had  beeu  in  possession  a  few  years  when  I  bought 
it  of  him.  I  know  Frederick  Adams,  the  complainant ;  he  is  no 
relation  of  Tuers,  that  I  know  of.  When  I  have  taken  Tuers 
through  the  woods,  as  above  stated,  I  can't  say  where  he  came 
from,  as  it  was  night.  He  might  have  come  from  Ryersons,  or 
from  another  direction. 

Being  re-examined  in  chiefs  saith.  I  have  heard  Tuers  speak 
of  Ryerson's  cutting  wood  on  that  place ;  he  was  very  mad  about 
it,  and  said  it  must  be  the  last,  or  he  would  see  what  he  had  to 
do  about  it.  This  was  not  very  long  ago,  might  be  five  years 
ago,  more  or  less. 

Albert  /.  Storms.  I  live  in  Franklin,  less  than  a  quarter  of 
a  mile  from  Tuers's,  have  always  lived  there.  I  was  forty-nine 
years  old  the  25th  of  April  last,  and  knew  Mr.  Tuers  well  in 
his  lifetime.     I  heard  of  this  deed  to  Ryerson,  at  the  time  it 
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said  to  be  given.  I  recollect  the  vendue,  and  of  hU  being  sep- 
arated from  his  wife.  This  was  at  the  time  of  the  vendue.  The 
vendue  was  a  little  before  I  heard  of  the  deed  being  given.  Ry- 
eraon  told  me  that*  he  had  the  deed,  and  that  it  was  as  good  a 
deed  as  any  one's.  He  told  me  this  more  than  once,  but  I  don't ' 
remember  the  time.  He  told  me  this  within  three,  four,  or  five 
years  after  the  deed  was  given  ;  I  am  certain  of  this ;  told  me 
more  than  once.  At  that  time  he  did  not  tell  me  upon  what 
condition  he  got  Tuers's  farm.  About  the  time  the  deed  was 
given,  Tuers's  habits,  as  to  temperance,  were  very  bad ;  he  was 
more  intemperate  than  any  one  I  have  ever  known  about  our 
plaee.  I  saw  him  often,  not  every  day,  sometimes  more  than 
<mce  a  week,  sometimes  not  so  often.  At  that  time,  whenever  I 
saw  him,  he  was  generally  out  of  the  way,  sometimes  he  was 
pretty  reasonable.  I  cannot  say  whether  he  was  ever  quite  so- 
ber, as  he  was  a  very  drinking  man.  When  in  liquor,  he  was  a 
bad  man,  cursed  and  swore,  and  went  on  at  the  highest  rate  that 
I  ever  saw  any  one.  Up  to  the  time  of  his  death  Tuers  contin- 
ued in  the  possession  of  the  property,  using  it  as  his  own.  From 
Ids  habits,  during  about  all  the  time  of  his  giving  the  deed  and 
of  the  vendue,  I  did  not  think  he  was  fit  to  do  business.  I  be- 
fieve  he  and  his  wife  had  a  good  deal  of  di£ferences  between  thenu 
At  this  time  he  was  a  good  deal  with  Ryerson,  at  his  place.  I 
have  seen  him  at  Ryerson's  store,  but  cannot  say  that  I  have 
Been  him  drinking  there. 

And  being  cross-examined^  says.  When  he  was  sober  he 
might  be  capable  of  doing  business,  but  it  was  hard  to  find  him 
sober.  A  few  years  after  this,  he  became  quite  a  sober  man, 
and,  as  far  as  I  know,  he  continued  so  till  his  death.  When  he 
was  sober,  it  seems  he  knew  enough  to  do  business,  but  he  had 
no  learning. 

James  I.  Ackermam,  I  live  within  half  a  mile  of  Tuers's 
place,  in  Franklin ;  I  am  nearly  forty-four  years  old,  and  have 
always  lived  there.  I  knew  Tuers  the  time  of  the  vendue  and 
the  separation  from  his  wife  ;  they  were  about  the  same  time.  I 
have  heard  Ryerson  say  he  had  a  deed  from  Tuers ;  I  cannot 
say  whether  he  told  me  before  the  separation.  It  was  about  tiie 
time  of  the  disturbance  that  the  deed  came  out.     Ryerson  tdd 
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me  this  about  twenty  or  twenty-five  years  ago,  about  tlie  time  he 
got  the  deed,  or  soon  after.  He  told  in  my  presence  that  he  had 
got  a  deed  of  Tuers,  and  it  was  a  good  one,  but  that  he  did  not 

a 

want  his  property ;  he  did  not  say  how  Tuers  came  to  give  him 
the  deed.  I  can't  say  whether  Ryerson  told  me  this  after  Tuers 
and  his  wife  lived  together  again ;  I  cannot  recollect  whether  the 
separation  was  after  the  deed  was  given.  I  don't  know  whether 
there  was  any  disturbance  about  the  deed  being  given ;  Ryerson 
said  that  Tuers  could  have  the  deed  any  time,  that  he  did  not 
want  it.  At  that  time  Tuers  was  not  a  sober  man,  but  a  very 
intemperate  man.  I  saw  him  frequently,  but  not  every  day ;  he 
was  hardly  ever  sober  when  I  saw  him  about  this  time.  I  scarce- 
ly ever  saw  him  about  tiiat  time  when  he  was  in  a  fit  condition 
to  do  busines,  to  convey  away  his  property.  When  in  that  dtu- 
ation  I  have  heard  Tuers  talk  pretty  rough  about  his  wife ;  heard 
him  say  that  he  would  put  his  property  away,  that  he  did  not 
care  much  how  it  went.  I  heard  Ryerson  tell  Tuers  diat  if  he 
had  such  a  wife  he  would  kick  her,  or  that  he  would  kick  her  out 
of  doors ;  this  was  in  the  time  of  the  disturbance,  while  they 
were  separated,  but  can't  tell  when  exactly. 

Being  cross-examined^  deponent  saith.  When  Ryerson  told 
Tuers  about  kicking  his  wife,  &c.,  Tuers  was  making  complaint 
about  his  wife,  that  sometimes  she  carried  off  things.  I  did  not 
hear  Tuers  tell  Ryerson  at  this  time  about  another  man  being 
after  his  wife ;  I  have  heard  Tuers  say,  more  than  once,  when 
on  a  spree,  that  his  wife  had  had  connection  with  another  man» 
I  have  met  Ryerson  with  wood  on  the  road ;  he  was  coming  my 
road  from  my  lot ;  my  lot  adjoins  Tuers's  and  leads  to  it.  From 
the  course  he  was  coming  he  must  have  got  it  from  Tuers's  lot ; 
I  never  found  out  that  he  got  it  from  my  lot.  The  same  time 
there  was  somebody  cutting  wood  on  Tuers's  lot ;  this  was  be- 
tween four  and  six  years  ago. 

Being  re-examined  in  chief,  deponent  says.  There  was  a 
road  along  by  Tuers's  house,  to  get  the  wood  out ;  but  the  way 
Ryerson  came  was  the  easiest  for  him.  The  road  by  Tuers's 
was  all  the  way  over  his  land,  without  coming  over  mine,  but 
that  way  there  was  quite  a  hill.  I  am  one  of  the  witnesses  ti> 
Tuers's  will,  and  was  present  when  he  executed  it.     I  saw  it 
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drawn ;  Esquire  Van  Honton  drew  it,  at  Tuers's,  in  his  pres- 
ence. Frederick  Adams  was  not  present.  At  this  time  Tuers 
said  the  property  was  his,  and  that  the  deed  to  Ryerson  was  not 
worth  any  thing.  He  was  asked  about  this  deed,  and  this  was 
all  he  answered.  I  should  think  it  was  a  month  or  so  before  his 
death  when  he  signed  the  will. 

Tlie  copy  and  probate  of  the  will  of  John  I.  Tuers,  deceased^ 
is  offered  in  evidence  on  the  part  of  the  complainants,  and  mark- 
ed exhibit  C.  2,  on  the  part  of  the  complainants. 

Being  further  cross-examined^  deponent  saith.  That  Esquire 
Van  Houten  was  busy  drawing  the  will  at  Tuers's  when  I  came 
Aere ;  he  wrote  a  considerable  after  I  got  there ;  whether  he  had 
mritten  it  all  there  I  cannot  say. 

Margaret  Lake.   I  am  forty-seven  years  old,  and  was  brought 

ttp  in  the  family  of  John  I.  Tuers.    I  was  adopted  by  them 

when  a  child,  and  lived  in  their  family  until  the  year  1821.     I 

had  then  been  married  seven  years^  when  I  moved  to  about  a 

mile  from  Tuers's  house,  and  lived  there  about  four  years,  until 

tiie  spring  of  1826,  when  my  husband  and  myself  moved  back 

to  Tuers's.     I  then  lived  at  Tuers's  for  four  years.     I  recollect 

fte  time  of  Tuers  being  separated  from  bis  wife.     It  was  during 

flie  first  four  years  that  I  lived  away  from  him,  between  1821 

and  1825.     When  I  went  back  to  them,  in  the  spring  of  1826, 

they  had  lived  together  again  for  one  year.     They  lived  apart 

about  a  year  and  a  half;  don't  know  that  it  was  quite  a  year 

and  a  half,  but  over  one,  and  less  than  two  years.     While  they 

Were  separated,  Mrs.  Tuers  lived  with  me,  at  my  house,  and  du- 

ling  that  time  Mr.  Tuers  was  a  part  of  the  time  at  John  I.  Ry- 

erson's,  and  a  part  of  the  time  at  his  own  house,  I  believe ;  he 

WB8  backward  and  forwards.     It  was  generally  understood  in  the 

neighborhood  that  Tuers  resided  at  Ryerson's.    During  the  time 

of  that  separation,  and  just  before  and  afterwards,  he  was  almost 

the  whole  time  in  liquor.     I  saw  him  quite  often  during  that 

time,  sometimes  he  came  to  my  house,  sometimes  he  passed  by. 

I  never  saw  him  sober  in  that  time,  and  when  he  was  in  Uquor 

he  was  very  unreasonable,  the  worst  man  that  I  ever  saw  when 

in  liquor.     Ryerson  had  had  a  grocery  in  the  neighborhood  for 

the  sale  of  liquor  for  some  years  before  I  left  Tuers's  the  first 
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time,  cannot  tell  how  long.  After  this  grocery  was  opened,  and 
Tuers  got  running  there,  he  got  a  great  deal  worse  than  he  had 
been  before ;  the  year  before  I  left  there  he  got  very  outrageous. 
When  in  a  frolic  he  was  very  ugly  to  his  wife,  more  so  than  to 
other  people ;  he  treated  me  very  kindly,  even  when  he  was 
drunk.  At  one  time  I  went  to  Ryerson's,  and  saw  Tuers  there 
drunk,  sitting  there ;  and  heard  Ryerson  putting  him  up  against 
his  family,  and  heard  Ryerson  tell  him,  that  if  it  was  him,  he 
would  clear  the  whole  damned  lot  out.  When  Tuers  came  home 
in  liquor  he  was  always  ugly  and  quarrelsome  towards  his  wife. 
Ryerson  was  intimate  with  Tuers,  but  was  an  enemy  to  the  fami- 
ly as  long  as  I  can  remember.  When  Ryerson  came  to  see  Thi- 
ers, he  seldom  or  never  came  into  the  house,  but  sneaked  around 
oat  of  doors  to  find  him.  At  the  time  of  his  separation  from 
his  wife,  I  never  saw  Tuers  sufficiently  sober  to  do  business. 
From  what  I  know  of  Tuers's  habits  before  and  at  that  time,  I 
don't  think  he  was  ever,  at  that  time,  sufficiently  by  himself  to 
do  business  or  give  a  deed.  In  1825,  after  we  had  moved  back 
to  Tuers's,  he  had,  the  same  spring,  a  settlement  with  Ryerson, 
and  came  into  my  room  one  evening,  and  asked  one  Chester  Ab- 
by,  then  a  school  teacher  there,  to  go  with  him  to  Ryerson's  to 
settle.  Tuers  could  neither  read  nor  write.  When  they  came 
back,  they  came  into  the  room  where  I  was,  and  got  into  conver- 
sation about  the  settlement,  and  Abby  said  to  Tuers,  ^^PU  tell 
you,  Mr.  Tuers,  what  you  ought  to  have  done,  you  ought  to  have 
taken  that  deed  virhen  Mr.  Ryerson  ofifered  it  to  you."  Mr.  Ry- 
erson had  said  to  them,  while  looking  over  the  papers,  ^^Here  is 
that  deed,  what  are  you  going  to  do  with  it ;"  and  Tuers  told 
Abby  "that  it  was  not  good  for  any  thing,  what  would  I  do  with 
it."  I  was  present  at  the  vendue,  and  Kyerson  was  boss,  with 
William  Van  Voorhis  and  Lawrence  Ackerman.  All  the  fur- 
niture was  sold,  except  one  bed  ;  the  bed  was  reserved  for  Mr. 
Tuers.  There  was  no  bed  reserved  for  Mrs.  Tuers,  I  asked 
him  myself.  When  Mrs.  Tuers  and  I  tried  to  go  into  the  house 
that  day,  Ryerson  and  bis  wife,  and  Ackerman  and  wife,  and 
Van  Voorhis,  were  in  the  house,  and  the  door  was  shut  upon  us ; 
I  did  not  see  who  shut  it.  They  were  handing  out  things  to 
sell ;  there  was  a  hubbub,  more  like  war  than  like  a  vendue. 
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Mn.  Taers  did  not  get  into  the  house  at  all  that  day,  but  mdj 
into  the  kitchen.  Taers  was  not  perfectly  sober  when  the  sale 
oominenoed,  and  before  it  was  over  he  sat  in  the  kitchen  stiff 
dnink.  I  did  not  see  Tuers  do  any  thing  at  all  in  managing  the 
sale.  Daring  the  first  of  the  sale  I  went  to  him,  while  he  was 
in  the  door-yard,  and  asked  him  to  reserre  a  bed  for  Mrs.  Tuenu 
He  said  he  would  see  about  it ;  and  afterwards,  before  they 
oame  to  it,  I  went  to  him  and  asked  him  again,  and  he  saidJie 
would  be  damned  first.  When  I  spoke  to  him  in  the  door-yard 
Rjeratm  and  others  were  about,  but  can't  say  that  any  of  them 
were  present  and  heard  the  conversation.  At  Mrs.  Tuers's  re- 
qoest,  I  also  went  to  Tuers  and  asked  him  for  a  brass  kettle 
that  she  got  of  her  mother,  and  he  said  she  should  not  hare  it. 
It  was  then  sold  and  Mrs.  Ryerson  bought  it.  After  Mr.  Tu- 
ers and  his  wife  came  together  again,  he  became  quite  temi)erate9 
he  became  a  nice  man.  After  Mr.  Ryerson  opened  his  grog 
flhop,  and  Tuers  began  to  go  there,  he  began  to  grow  ugly  to- 
wards me  and  my  husband ;  before  that  he  treated  me  well.  In 
the  year  1825,  when  we  came  back,  he  gave  to  my  husband  a 
deed  for  a  part  of  his  main  farm.  From  that  time  to  the  pres- 
ent, my  husband  and  those  to  whom  he  sold,  have  always  been 
in  possession  of  that  part.  Frederick  Adams  is  no  relation  of 
Mr.  Tuers ;  his  wife  is  great-niece  of  Mrs.  Tuers.  I  am  a 
niece  of  Mrs.  Tuers.  I  never  knew  Tuers's  sister  Rachel,  the 
wife  of  Michael  Moore,  but  have  often  heard  him  talk  of  her ; 
they  lived  in  New  York  at  the  time,  I  believe.  Mrs.  Moore  is 
dead ;  1  knew  one  son  of  hers,  named  SamueU  who  lived  in  the 
English  Neighborhood ;  I  believe  he  is  dead  too ;  I  never  knew 
any  other  of  her  children.  I  don't  know  any  other  children  of 
Rachel  Moore,  but  have  often  heard  she  had  eight  or  nine.  I 
knew  Tuers's  sister  Mary,  the  wife  of  Jacob  Fredericks ;  she 
is  dead,  and  left  three  daughters,  and  one  son,  named  Jacob, 
now  living ;  they  are  said  to  be  all  living.  I  did  not  know  Tu- 
ers's sister  Leah,  the  wife  of  John  King ;  she  is  dead,  and  left 
one  son,  whom  I  saw  at  Paterson,  after  having  been  to  see  Mr. 
Tuers.  This  son  has  died  since  Tuers's  death,  leaving  one  son, 
How  living.  I  have  seen  him  within  a  few  weeks,  and  under- 
itaad  his  name  is  Jacob  King. 
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Being  erosB-examined,  deponent  saith — 1  never  saw  Racbel 
Moore  or  any  of  her  family  at  Mrs.  Tuers's,  that  I  know  of.  i 
Iteter  saw  Leah  King  nor  any  of  her  family  at  Tners^s.  Mr. 
Ryerson  had  a  cotton  mill,  grist  mill,  saw  miD,  and  part  of  the 
tfane  a  bark  miU.  When  we  moved  away  from  Tnen's  the  first 
tbtne,  to  the  Ponds,  we  had  a  farm  and  kept  tavern.  Mr.  Taers 
toed  to  come  to  the  tavern  that  we  kept ;  sometimes  he  got  liqtMr 
thef^,  sometimes  not ;  sometimes  he  was  drank  there :  he  %bS 
tf  %ays  drank  when  he  came  there.  Sometimes  I  reflised  to  f^te 
Mai  drink :  sometimes  I  had  to  give  it  to  him  for  peace'  Mke,  i8 
i  ^99^  afraid  of  him.  While  Mrs.  Taers  was  fivi&g  wltili  Its,  I 
MW  Mr.  Tners  as  often  as  once  a  fortni^t  or  once  in  tkM6 
il^eeks.  I  went  with  Mrs.  Taers  to  the  vendae ;  I  went  to  see. 
She  other  folks.  She  wanted  me  to  go  with  her,  and  she  #et(t 
ihffte  to  see  if  she  coold  not  save  some  of  her  things  that  she 
IumI  brought  there  from  her  mother ;  she  did  not  go  there  to  tnake 
^  distorbance ;  she  made  a  good  deal  of  noise  at  the  sale  ;  At 
got  a  crying,  and  cried  wonderfally,  and  she  talked  too ;  donH 
recollect  what  she  said,  nor  that  she  made  a  good  deal  of  noise, 
otherwise  than  by  crying.  There  was  a  good  deal  of  noise  there 
—more  like  war  than  a  vendue.  I  don't  know  of  any  distorb- 
•noe  among  the  others,  except  what  arose  from  Mrs.  Tuers'  being 
there.  I  made  no  disturbance  there.  Mr.  Ryerson  and  myself 
have  never  been  at  variance ;  we  have  never  been  intimate. — 
He  has  always  been  unfriendly  to  me,  and  I  treated  him  the  same 
as  he  treated  me.  Last  Saturday  I  met  him  on  the  Paterson 
bridge,  when  he  turned  his  head  the  other  way  and  did  not  speak 
to  me.  By  Mr.  Ryerson's  sneaking  about  the  house,  I  meant 
he  did  not  come  into  the  house ;  when  he  came  to  see  us,  he 
came  about  the  bam  and  barn-yard,  and  around,  openly,  so  that 
we  could  see  him ;  he  did  not  come  into  the  house  and  house- 
yard  ;  he  does  the  same  now.  Before  that  conversation  in  my 
room  with  Mr.  Abby,  Tuers  had  always  denied  to  his  wife  that 
he  had  given  a  deed  to  Ryerson.  This  was  the  first  that  she 
knew  of  it  with  certainty.  She  flew  into  a  passion  when  he  said 
so,  and  made  a  great  noise  about  it.  This  was  the  spring  of 
the  first  year  after  my  return,  in  1825. 

•Abraham  Lake.    I  have  known  Mr.  Tuers  and  lived  in  Us 
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neighborhood  for  between  thirty  and  forty  years  :  I  am  the  hug- 
band  of  Marget  Lake,  the  last  witness.    I  went  to  live  in  Mr» 
Tuers's  family  when  I  was  first  married,  a  little  over  thirty  yeara 
ago  ;  I  lived  there  at  that  time  for  seven  or  eight  years.     When. 
I  first  got  there>  Tuers  was  quite  a  peaceable  man  to  live  with  ; 
he  drank  then,  but  after  a  while  he  got  so  intemperate  that  theve 
HIB  no  living  with  him.     When  I  first  got  there  I  cannot  say 
with  certainty  that  Ryerson  kept  a  grocery  store  for  the  sale  of 
lifiior ;  before  I  left  he  did  keep  a  grocery  store,  and  sold  liquor. 
Tuor^  was  in  the  habit  of  going  over  in  the  direction  of  Ryer- 
9on'8,  and  I  saw  him  return  from  that  direction.    I  cannot  say 
that  he  got  liquor  there,  but  there  was  no  other  place  in  that  quar- 
ter where  he  could  get  it ;  sometimes  he  would  bring  liquor  home 
with  him.    He  was  not  much  at  home :  he  would  be  home  a  lit- 
tle while  and  then  be  off  again ;  he  went  in  the  direction  of  Ry* 
ttnson's,  and  came  back  from  that  way  oftener  than  any  other 
direction ;  that  was  his  general  route.    The  last  part  of  this  tism 
I  lived  there  Tuers  was  hardly  ever  sober  ;  he  was  scarcely  by 
hia  senses  any  part  of  that  year  or  two.     After  we  moved  away, 
mi  during  the  separation  between  Tuers  and  his  wife,  I  used  to 
aee  Tuers  go  backwards  and  forwards,  once  in  a  week,  or  every 
two  or  three  weeks ;  I  can't  exactly  say  how  often  ;  I  have  seen 
him  go  past  more  than  once,  when  he  was  lying  in  the  back  part 
of  Ryerson's  wagon,  seemingly  not  able  to  sit,  and  Ryerson's 
wife  and  daughter  on  the  seat  of  the  wagon  ;  he  appeared  to  me 
at  tli^se  times  to  be  dead  drunk.     During  the  time  I  was  living 
at  Tuers's,  he  was  at  Ryerson's  quite  a  good  deal.    He  was  from 
home  a  good  part  of  his  time ;  whether  he  was  at  Ryerson's  all 
the  time  I  can't  say,  but  I  have  seen  him  there.    During  the 
time  that  Tuers  and  his  wife  were  separated,  I  don't  know  that  I 
ever  saw  him  sober.    From  my  knowledge  of  his  habits  before 
the  sepiu^ation,  and  from  what  I  saw  of  him  during  that  time^  I 
should  say  that  during  the  separation  he  was  never  in  a  condi« 
tion  to  do  business.    I  heard  of  the  deed  to  Ryerson  before  I  got 
n^  deed  from  Tuers.    Tuers  conveyed  to  me  apart  of  his  home- 
stead ;  my  deed  was  £<xr  twenty-one  one-hundredths  acres,  aad 
wes  i^ven  tome  about  the  year  1825*    Aa  the  consideitttioii  fine 
ih]»deed|  I  me  to  pajr $800  debts  for  Taen.    I  ahealdflejtbiii 
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WM  about  the  value  of  the  land,  or  pretty  near  to  it.   I  paid  ihit 
$800  of  debts  for  him,  and  have  got  the  receipts  for  it.   He  pro- 
posed it  to  me ;  came  to  me  crying,  and  said  that  he  had  about 
80  much  debt  that  must  be  paid,  and  if  I  would  come  back  to 
lire  there,  and  pay  it,  he  would  give  me  a  deed  for  a  certain  part 
of  his  farm.     He  did  not  say  that  Ryerson  was  to  have  paid 
these  debts.     Before  I  got  my  deed,  there  was  a  report  in  the 
neij^borhood  that  Ryerson  had  a  deed  for  the  farm ;  and  to  be 
sure  about  it,  I  went  down  to  the  record,  and  found  there  was 
none  on  record,  so  I  took  my  deed  and  came  right  down  and  had 
it  recorded.     I  got  the  deed  before  I  moved  back  to  Tuers's ;  I 
meant  to  be  safe  about  it.    We  went  back  to  Tuers's,  after  hay- 
ing been  away  from  there  four  years ;  then  I  lived  with  him  four 
years,  and  moved  away  again ;  I  have  never  lived  with  him 
since.     When  I  first  went  back  there,  and  when  his  wife  and  he 
got  together  again,  he  was  not  quite  so  bad  ;  but  after  that  he 
got  worse  again.     The  constables  came  there,  and  rather  than 
have  them  come  there  so  often  as  they  did,  I  paid  the  money  be- 
fore I  was  bound  to  pay  it,  as  I  was  to  have  made  it  off  the  farm 
first ;  and  when  Tuers  found  out  that  I  had  nearly  paid  the 
debts,  he  got  running  to  Ryerson's,  and  became  worse  again.     I 
was  obliged  to  leave  Tuers's  then  on  account  of  his  intemper- 
ance ;  he  threatened  to  burn  us  all  up.     He  continued  drinking 
until  his  leg  got  injured,  when  he  had  to  stop  it  and  leave  off 
drinking :  his  legs  became  almost  rotten,  and  when  he  died  they 
were  really  rotted  off.     It  was  not  five  years  before  his  death 
when  his  leg  was  injured,  and  he  stopped  drinking.     After  I  left 
his  house  I  moved  to  Paterson,  in  1829,  when  I  did  not  go  back 
there  for  some  time.    After  I  lived  in  Paterson,  I  saw  Tuers 
sometimes  come  to  market  there,  and  sometimes  on  such  occa- 
sions he  was  sober,  and  sometimes  he  had  been  drinking.    I  hate 
now  got  possession  of  the  place,  under  Mrs.  Tuers  I  believe ; 
she  and  I  live  there,  and  have  possession  of  the  whole  of  it.   She 
and  I  have  had  the  possession  ever  since  Tuers  death. 

Being  cfoss-examinedj  deponent  saith — Before  I  left  Tuers'tf 
I  can't  say  how  long  Ryerson  had  kept  liquor  at  his  store  far 

m 

sale.    Mr.  Tuers  appeared  to  be  pretty  near  right  when  I  got 
my  deed ;  this  was  at  the  time  when  he  was  in  want  of  moiMj 
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and  after  all  had  been  taken  away  from  him,  and  when  he  was  a 
little  better.     It  appeared  tha^t  he  knew  what  he  was  about  when 
he  gave  me  the  deed.     Chester  Abbey  drew  the  deed,  and  Abra- 
ham Van  Cleve  took  the  acknowledgment.     There  was  at  the 
same  time  an  article  between  Tners  and  myself,  drawn  by  Van 
Cleve.    The  article  was,  that  I  was  to  have  the  deed  for  a  cer- 
tain ])art,  (which  deed  I  got,)  and  I  was  to  pay  $800  debt,  and  I 
was  to  have  the  whole  farm  ;  and  both  of  our  families  were  to 
haye  their  living  out  of  it  first,  and  the  overplus  should  go  to  pay 
this  debt  of  $800,  and  when  it  was  paid,  the  article  was  to  be 
given  up,  and  the  part  I  had  a  deed  for  should  be  mine.    After 
this,  before  I  left  Tuers's  and  went  to  Paterson,  he  sued  me  for 
cutting  wood,  and  I  left  there.   Since  Tuers's  death  I  have  been 
cutting  wood  on  the  farm ;  I  have  cut  it  under  the  orders  of  Mrs. 
Tuers,  and  took  some  down,  and  got  tea  and  sugar  with  it,  un- 
der her  orders.     I  have  worked  the  place  on  shares  for  Mrs. 
Tuers  since  her  husband's  death.     I  have  seen  Mrs.  Ryerson 
and  her  daughter  go  past  my  house  in  a  wagon,  with  Tuers  lying 
in  it  behind :  both  ways,  backwards  and  forwards  from  Ryer- 
son's. 

Being  re-examined  in  chief  ,  deponent  saith — I  have  sold  all 
the  land  I  bought  of  Tuers,  the  same  as  I  bought  it.  I  had  it 
ran  out. 

The  depositions  of  Margaret  Lake  and  of  Abraham  Lake  are 
objected  to  on  the  part  of  the  defendants. 

Henry  L  Speer.    I  live  near  the  Ponds'  church,  in  the  town- 
ship of  Franklin,  about  a  mile,  or  a  little  over,  from  where  John 
I.  Tuers  used  to  live.     I  knew  John  L  Tuers,  Abraham  H. 
Garrison,  and  John  L  Ryerson.    I  have  heard  Abraham  H.  Oar- 
Tison  speak  about  a  paper  he  had  of  John  I.  Ryerson,  but  he  did 
not  express  to  me  exactly  what  it  was.     I  don't  know  that  he  did 
particularly  state  to  me  his  impression  as  to  whether  the  paper  he 
had  was  good  or  not ;  he  told  me  either  that  the  paper  was  in  the 
hands  of  Garret  Van  Dien  or  at  Hackensack,if  I  recollect  rights 
and  said  that  he  did  not  mean  to  bother  himself  about  it,  or 
something  to  that  effect ;  that  he  was  getting  old.    I  was  one  of 
the  appraisers  who  appraised  Mr.  Garrison's  effects  after  his 
death.    There  was  no  mortgage^  or  deed  in  the  natureof  a  mort- 
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gage,  to  mj  knowledge,  produced  to  the  appraisers  by  his  execa« 
tors,  to  be  appraised.     The  notes  of  John  I.  Ryerson  were  pro- 
duced, and  appraised  as  notes  simply ;  I  can't  say.  whether  the 
notes  had  seals  to  them.     I  know  the  Tuers'  farm :  can't  say 
what  its  value  is :  don't  recollect  the  number  of  acres  in  it.    The 
farm  is  a  rough  kind  of  an  establishment ;  I  would  not  under- 
take to  affix  a  value  to  it.     I  knew  John  I.  Tuers  about  the  time 
he  was  separted  from  his  wife ;  I  knew  him  from  about  the  year 
1820  to  his  death.     For  a  year  or  two,  perhaps  a  little  more,  be- 
fore his  death  he  was  a  little  reformed  as  to  temperance,  but  bo- 
fore  that  he  was  a  miserable  wretch :  I  mean  he  was  a  miserable 
drunkard.     I  kept  a  public  house  for  several  years,  and  my  sodb 
have  kept  it  since.     I  have  always  resided  in  the  same  houae 
there.    I  can't  say  that  I  ever  knew  a  more  miserable  besotted 
drunkard  than  John  I.  Tuers  was ;  if  he  got  out  where  there  wat 
liquor  he  was  not  apt  to  keep  sober.    I  suppose  that  before  ]m 
reformed  a  little  in  his  latter  days,  he  was  in  the  front  rank  as 
to  drunkenness  ;  this  continued  until  within  a  few  years  of  his 
death.     After  that  he  came  frequently  to  my  house,  after  grocer- 
ies and  the  like,  and  he  said  he  did  not  dare  to  drink,  on  account 
of  his  sore  leg.     When  in  liquor  he  was  pretty  roaring :  liquor 
always  appeared  to  make  him  kind  of  crazy.     Not  oftentimes 
when  I  saw  him   during  the  first  ten  years  and  more,  down  to 
1835,  that  I  knew  him,  was  he  in  a  fit  condition  to  give  a  deed 
for  his  property. 

Being  cross-examined^  deponent  saith — When  I  saw  hire  it 
was  principally  from  home ;  I  have  seen  Tuers  at  his  own  house 
too,  but  can't  say  that  I  have  been  there  often — once,  twice,  or 
oftener ;  can't  say  how  often.  When  I  saw  him  at  his  own 
house,  I  don't  distinctly  recollect  how  he  was,  as  to  liquor.  From 
my  own  knowledge  I  don't  know  how  he  was  at  home,  whether 
temperate  or  not,  but  have  seen  him  at  his  house  when  he  was 
drinking  hard  cider.  I  was  not  present  when  he  made  his  will, 
and  don't  know  how  he  was  then. 

Rachel  Blauvelt.  I  am  a  daughther  of  Judge  Martin  Van 
Houten,  senior.  I  was  bom  and  brought  up  at  the  Ponds,  and 
lived  there  till  a  few  years  ago*  I  knew  John  L  Tuers  well  id 
his  lifetime ;  knew  him  at  and  before  his  separatiou  firom  luB 
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wife.  Daring  that  separation  I  was  at  the  anction  held  at  his 
house.  I  myself  bought  one  article  there.  I  did  not  hear  the 
articles  of  sale  read,  but  understood  that  the  money  was  *to  be 
paid  to  John  I.  Ryerson ;  I  heard  it  so  said  by  those  in  the 
house.  Ryerson  kept  the  sales  book  a  part  of  the  time ;  by  all 
appearance  he  was  one  of  the  managers  of  the  sale.  I  did  not 
myself  pay  for  the  article  bought  by  me ;  my  father  paid  for 
me.  Mrs.  Tuers  came  there.  I  heard  Mr.  Ryerson  say  that 
she  should  not  be  allowed  to  come  into  the  house,  and  that  her 
bid  should  not  be  taken.  I  recollect  the  expression  he  made ;  it 
was,  ^^  That  they  must  not  allow  the  old  dunder  to  come  into  the 
house ;  that  they  must  take  her  and  put  her  outside  the  gate." 
She  did  not  bid  for,  nor  buy  anything  there.  I  considered  that 
Tuers  was  quite  still  in  the  afternoon ;  he  was  not  very  noisy 
that  day  that  I  recollect.  I  can't  say  that  I  heard  Tuers  say 
that  his  wife  should  not  come  in  nor  bid.  Towards  night  he 
(Tuers)  came  into  the  kitchen,  where  I  and  another  woman  wei« 
sitting.  There  were  two  ladles  there,  and  he  took  them  up  and 
gave  us  each  one  of  them.  The  other  woman  asked  him  whether 
he  had  the  liberty  to  give  them  away  ;  he  said  he  would  faJr^^ 
that  liberty,  so  we  each  took  a  ladle  home.  I  don't  reoolleet 
that  Tuers  took  any  interest  or  active  part  in  the  sale.  Besidee 
Ryerson,  Lawrence  J.  Ackerman  handed  things  out  of  the 
house.  He  and  his  wife  were  in  the  house.  During  that  time 
of  the  separation,  I  never  saw  Tuers  that  he  was  right  sober, 
until  within  a  few  years  before  his  death ;  from  that  time  I  can't 
say  that  I  ever  saw  him  sober.  I  have  seen  him  frequently  at 
his  home,  and  have  seen  my  father  fetch  him  from  home,  for  fear 
that  he  would  set  his  house  on  fire.  My  father's  house  fr^ 
Tuers's  was  about  half  a  mile  across  lots,  by  the  road  about  a 
mile.  When  we  went  afoot  to  Tuers's,  we  went  across  lots. 
The  26th  day  of  May  last  I  was  forty-five  years  old.  I  lived 
at  the  Ponds  until  January,  1845.  One  day  Tuers  came  to  my 
father's  house,  after  he  was  living  with  his  wife  again,  and  my 
father  told  him  that  he  had  been  to  Ryerson,  and  spoke  to  him 
about  the  business,  which  was,  that  Tuers  owed  my  father  some 
money  for  business  done  by  my  father  for  him,  and  Mr.  Tuers 
said  he  was  going  to  settle  his  own  business ;  that  Ryerson  had 
46 
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nothing  to  do  with  his  (Tuers's)  business. 

Being  cross-examined^  deponent  saith — At  the  vendue,  I  think 
Ryerson  did  not  write  all  the  time  ;  sometimes  he  was  around. 
We  could  not  tell  who  wrote  all  the  time,  as  the  book  was  kept 
in  the  house.  Only  very  few  were  allowed  to  go  in  the  house ; 
about  half  a  dozen  were  in  the  house  the  greater  part  of  the 
time.  The  things  were  handed  over  the  lower  door,  and  sold 
out  of  doors. 

Being  re-examined  in  chief y  says — Mr.  Ryerson  and  his  wife> 
Lawrence  J.  Ackerman  and  his  wife,  and  William  Van  Voorhis 
were  in  the  house  ;  Tuers  was  around,  in  and  out.  • 

Being  again  cross-examined^  says — My  father's  claim  was 
about  fifty  dollars ;  Tuers  came  that  day  to  pay  the  interest ;  he 
paid  it  that  day ;  he  handed  my  father  a  three  dollar  bill. 

Isaac  J.  Storms.  1  know  that  John  I.  Ryerson  got  a  black 
horse  of  John  I  Tuers,  some  eight  or  ten  years  before  his  death, 
perhaps  more.  Uyerson's  son  had  him  as  his  riding  horse,  and 
the  son  told  me  that  they  were  to  give  ninety  dollars  for  him. 

Being  cross-examined^  deponent  saith — Mr.  Ryerson's  son's 
name  that  rode  the  black  horse  was  George.  It  was  after  the 
separation  between  Tuers  and  his  wife,  if  my  memory  serves  me 
right ;  I  can't  state  the  year  nor  month.  George  did  not  say 
that  He  had  bought  the  horse,  but  that  it  was  bought  for  his  riding 
horse.  I  don't  know  anything  about  the  purchase,  except  from 
hearsay. 

Defendant  objects  to  what  the  son  said  to  witness. 

Being  re-examined  in  chiefs  says — I  knew  the  horse  first  as 
belonging  to  Tuers,  and  afterwards  to  Ryerson.  George,  at  the 
time,  was  living  with  his  father,  and  was  supported  by  him. 

William  H.  Winters.  I  bought  things  at  the  vendue  held  at 
Mr.  Tuers's  during  the  separation  between  him  and  his  wife ;  I 
bought  some  small  articles  there ;  I  paid  John  I  Ryerson  for 
what  I  bought  there.  The  articles  of  the  sale  had  been  read 
before  I  got  at  the  vendue,  but  it  was  said  there  that  the  money 
was  to  be  paid  to  Mr.  Ryerson.  I  cannot  read.  When  I  went 
to  settle  with  him  for  the  articles  that  I  had  bought  at  the  ven- 
dae,  and  told  him  what  I  came  for,  he  looked  over  a  book  that  I 
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supposed  to  be  a  vendue  book,  and  found  my  name.  I  asked 
him  to  look  over  the  yendue  book  of  Mr.  Tuers,  that  I  wanted 
to  pay  him,  and  he  got  the  book.  I  knew  Abraham  H.  Garri- 
son well  in  his  lifetime  ;  he  often  told  me  that  John  I.  Ryerson 
had  offered  to  give  him  a  mortgage  deed  upon  the  property  he 
had  of  Tuers,  but  that  he  (Grarrison)  had  told  Ryerson  he  would 
not  take  it ;  that  all  he  wanted  was  to  have  as  good  money  as  he 
had  let  him  have ;  that  the  property  was  not  Ryerson's,  and  he 
would  not  give  him  two  dollars  for  it.  He  told  me  that  he  had 
seen  Ryerson,  and  wanted  to  buy  of  him  a  place  to  put  a  fulling 
mill  on  ;  that  Ryerson  would  not  sell  it  to  him,  and  that  he  (Gar- 
rison) did  not  want  to  be  bothered  with  the  place  of  Tuers.  I 
heard  Garrison  talk  in  this  way  seveial  times.  I  heard  him  talk 
about  this  shortly  before  his  death.  The  last  time  I  heard  him 
talk  about  this  was  within  a  year  or  six  months  before  his  dd^th. 
This  had  been  going  on  for  some  time.  After  Ryerson  had  re- 
turned from  Georgia,  he  and  his  wife  were  on  a  visit  to  Grarri- 
son's ;  I  was  there  also,  but  did  not  hear  any  thing  said  about  it 
then.  The  next  time  I  saw  Mr.  Grarrison  he  told  me  about  this 
over  again.  I  heard  Garrison  say  that  the  deed  to  Ryerson  was 
good  for  nothing  ;  that  the  property  did  not  belong  to  him,  and 
he  (Garrison)  would  not.  go  to  law  about  other  people's  property, 
and  would  not  throw  good  money  after  bad. 

Being  re-examinedj  deponent  saith — This  conversation  with 
Grarrison,  was  after  Ryerson's  visit  to  him,  I  cannot  say  if  it  was 
after  Ryerson  had  been  the  last  time  to  Georgia  or  not. 

Margaret  Lake.  I  have  seen  Grarret  Van  Dien,  and  had  a 
conversation  with  him  about  this  lease  since  Mr.  Tuers's  death. 
I  met  Van  Dien  in  Paterson,  and  we  got  into  conversation  about 
the  place.  We  had  often  before  been  in  conversation  about  it. 
I  said  to  Van  Dien,  ^^I  have  always  understood  from  you  that 
you  wrote  the  deed,  and  the  executors  tell  me  that  Johnson  wrote 
it."  He  said,  ^^No,  but  the  lease."  I  asked  him  then  what 
the  lease  was  about  ?  He  answered,  that  the  old  man  had  come 
to  him,  and  was  alarmed  about  it,  and  asked  what  he  (himself), 
had  been  doing,  that  he  was  afraid  he  had  put  himself  on  the. 
road.  The  old  man  had  asked  him,  then,  if  there  was  nothing 
for  him  to  do;  that  he  (Van  Dien)  had  told  him,  he  guessed  there 
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was ;  and  that  then  Ryerson  had  turned  round  and  given  him  the 
lease. 

Witness  desires  to  correct  her  statement  upon  her  former 
cross-examination,  in  this,  that  John  I.  Ryerson  had  no  carding 
nor  cotton  mill  at  the  time  of  the  separation  between  Tuers  and 
his  wife ;  they  were  erected  afterwards. 

Leah  Moore.  I  now  live  in  the  English  Neighborhood;  I 
lived  at  the  Ponds  in  the  war.  I  knew  John  I.  Tuers  and  his 
sisters ;  I  knew  Leah,  the  wife  of  John  King ;  she  is  dead,  and 
left  but  one  child,  Benjamin  King ;  he  is  dead,  and  left  but  one 
child,  named  Jacob  King.  I  knew  Rachel,  the  wife  of  Michael 
Moore ;  Rachel  Moore  is  dead,  and  Charity  Dealing  is  the  only 
child  she  has  left.  I  knew  his  sister  Mary,  the  wife  of  Jacob 
Fredericks  ;  I  have  heard  she  is  dead ;  she  left  four  children, 
JacoS  and  his  three  sisters,  Margaret,  who  was  married  to  John 
O'Neill,  Mary,  who  was  married,  as  I  have  heard,  to  James  Pil- 
grim, and  Charity,  virho  was  married,  as  I  have  heard,  to  Jona- 
than Wilkes. 

Testimony  for  Defendants. 

Garret  Van  Dien.  I  live  in  the  township  of  Franklin,  was 
formerly  sheriff  of  the  county  of  Bergen.  I  have  for  many 
years  been  a  surveyor  also,  and  for  some  years  back  have  been 
in  the  custom  of  drawing  papers  for  people,  such  as  deeds,  mort- 
gages, leases,  &c.;  sometimes  people  apply  to  me  for  advice  in 
relation  to  their  affairs.  I  was  acquainted  with  John  I.  Tuers 
in  his  lifetime,  have  seen  him  several  times.  He  came  to  me 
for  advice  in  relation  to  his  affairs,  in  the  year  1881.  He  came 
alone  to  my  house ;  he  told  me  he  had  conveyed  his  property  to 
John  I.  Ryerson,  and  that  he  had  heard  Ryerson  was  going  to 
foil,  and  that  he  would  be  turned  on  the  road,  and  have  no  means 
to  support  himself,  and  wanted  my  advice  as  to  what  would  be 
best  for  him  to  do.  I  told  him  the  better  way  for  him  would  be 
to  lease  the  property  for  life,  if  Ryerson  would  agree  to  it. 
Then  I  asked  him  if  he  had  given  the  deed  to  Ryerson  1  He  said 
yes.  I  then  asked  him  what  he  paid  for  it  1  and  he  said,  dial 
Ryerson  was  to  pay  all  his  debts ;  that  he  had  had  money  from 
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Ryerson  several  times,  and  had  boarded  there;  that  Ryerson 
was  also  to  pay  $100  that  he  owed  Albert  Van  Voorhis.  This 
was  principally  the  whole  of  what  passed  then.  I  told  him  he 
had  better  go  home,  and  bring  Ryerson  down  with  him,  if  Ryer- 
son would  agree  to  it.  A  few  days  afterwards  Ryerson  and  Tn- 
ers  came  down  together  to  my  house  and  talked  oyer  the  matter^ 
and  Ryerson  agreed  that  he  should  have  it  for  life,  with  the  ex- 
ception of  the  timber  that  he  wanted,  to  build,  &c.,  he  should 
cut  w^en  he  wished.  There  was  a  rent  of  $18  reserved ;  this 
was  to  make  it  binding.  I  told  them  there  ought  to  be  inserted 
some  sum  to  make  it  binding,  and  they  told  me  to  put  any  sum, 
and  I  told  them  that  $17  or  $18  would  be  sufficient.  They  then 
agreed  fully  upon  the  terms.  I  was  to  draw  it,  and  Ryerson  was 
to  come  down  and  sign  it.  Tuers  and  Ryerson  wanted  me  to 
keep  it  in  my  possession.  I  drew  the  paper  after  they  had  left* 
Ryerson  came  down  and  signed  it.  It  was  dra¥m  in  conformity 
with  their  agreement.  It  was  agreed  that  Ryerson  was  to  come 
down  and  sign  the  paper,  and  I  was  to  keep  it.  Within  a  few 
days  after,  Ryerson  came  down  and  signed  the  paper,  and  he  at 
the  same  time  gave  me  the  deed,  from  Tuers  to  him,  to  have  it 
recorded.  I  took  the  deed  down  to  Hackensack,  and  left  it  in 
the  office.  Shortly  after  this  I  met  Mr.  Tuers  on  the  road,  and 
he  asked  me  whether  Ryerson  had  signed  the  lease  ;  I  told  him 
he  had.  He  asked  me  if  I  wiis  paid  for  it,  and  I  told  him  that 
Ryerson  had  paid  me  for  it.  He  asked  me  whether  I  had  the 
lease  1  and  told  me  I  must  keep  it.  In  this  business  I  acted  for 
Mr.  Tuers.  When  he  first  came  alone  to  consult  me,  he  asked 
me  not  to  tell  Ryerson  that  he  had  been  to  me  for  advice.  I 
have  never  to  this  day  told  Ryerson  that  Tuers  had  been  to  me 
for  advice.  I  never  knew  that  a  deed  had  been  given  by  Tuers 
to  Ryerson,  until  Tuers  came  to  me  and  asked  advice  about  it. 
I  never  had  any  conversation  with  Ryerson  about  it,  until  they 
came  together  to  me.  I  live  about  eight  miles  from  Tuers's 
house. 

A  paper  writing  purporting  to  be  a  lease  from  John  I.  Ryerson 
to  John  Tuers,  dated  August  20,  1831,  being  shown  to  depo- 
nent, he  says — It  is  in  my  handwriting,  and  I  signed  it  as  a  sub- 
scribing witness,  it  was  signed  and  sealed  by  John  L  Ryerson, 
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in  my  presence,  three  or  four  days  after  the  time  it  bears  date. 
Which  paper  is  offered  in  evidence,  and  marked  Exhibit  D.  1, 
on  the  part  of  the  defendants. 

A  paper  purporting  to  be  a  deed  from  John  I.  Tuers  to  John 
I.  Ryerson,  dated  May,  1, 1823,  duly  acknowledged  and  record- 
ed, being  produced,  is  offered  in  evidence,  and  marked  Exhibit 
D.  2,  on  the  part  of  the  defendants.  The  deed  being  shown  to 
deponent,  he  says — This  is  the  deed  I  took  to  the  clerk's  oflSce 
to  be  recorded.  I  knew  Josiah  Johnson,  the  commissioner  who 
took  the  acknowledgment  of  this  deed ;  he  is  dead,  and  I  know 
his  handwriting.  I  have  known  John  I.  Tuers  for  forty  odd 
years ;  I  saw  him,  but  not  very  often,  from  the  year  1820  to  the 
year  1835.  When  he  got  out  in  company  he  would  have  a 
drunken  frolic  sometimes  for  a  fortnight.  He  would  run  out 
when  he  got  in  a  frolic.  About  eighteen  years  ago  I  was  asses- 
Bor  for  Franklin  Township.  When  he  first  came  to  me  to  con- 
sult me,  he  was  as  sober  as  a  judge ;  when  he  came  to  me  with 
Rycrson  he  was  sober.  From  the  way  that  he  talked  at  those 
times,  I  considered  him  perfectly  competent  to  take  care  of  his 
own  business ;  at  both  those  times  he  was  not  in  the  least  dis- 
guised with  liquor.  He  was  generally  drunk  at  election  times. 
When  he  was  with  me,  I  thought  he  was  a  man  who  was  taking 
care  of  his  own  business,  or  else  he  would  not  have  come  for  ad- 
vice to  take  care  of  his  life  estate  in  the  property.  I  was  one  of 
the  appraisers  of  the  estate  of  Abraham  H.  Garrison,  deceased. 

A  paper  purporting  to  be  a  sealed  bill  given  by  John  I.  Ryer- 
son  to  Abraham  H.  Garrison,  dated  May  1,  1834,  for  $991, 
with  interest,  being  produced,  and  marked  Exhibit  D.  8,  on  the 
part  of  the  executors  of  Abraham  H.  Garrison,  deceased ;  also 
a  paper  purporting  to  be  a  note  given  by  John  I.  Ryerson  to 
Abraham  Garrison,  dated  January  20,  1837,  for  $50,  being  pro- 
duced, and  marked  Exhibit  D.  4,  on  the  part  of  the  executors 
of  Abraham  H.  Garrison,  deceased,  and  said  papers  being  shown 
to  deponent,  he  says,  they  were  both  produced  to  the  appraisers 
of  Garrison's  estate,  and  were  inventoried  by  us.  I  know  the 
signatures  to  both  to  be  the  handwriting  of  John  I.  Ryerson. 

The  paper  marked  Exhibit  D.  1,  on  the  part  of  the  defend- 
ant, being  shown  to  deponent,  he  says,  this  is  the  lease  that  I 
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took  from  John  I.  Ryerson  for  Mr.  Tuers,  as  before  stated. 

Being  cross-examined^  deponent  says — When  Mr.  Tuers  first 
came  to  consult  me,  I  had  never  heard  of  the  deed  from  Tuers 
to  Ryerson.  Tuers  told  me  he  had  given  Ryerson  a  deed  for  his 
farm ;  he  did  not  tell  me  when  it  had  been  given ;  did  not  state 
to  me  that  it  wa^  given  while  he  was  separated  from  his  wife ; 
he  did  not  state  any  thing  to  me  about  the  object  for  which  he 
gave  the  deed  ;  he  told  me  that  the  deed  would  turn  him  on  the 
road ;  he  asked  me  what  course  he  must  take  to  keep  his  life  es- 
tate in  it,  and  I  told  him  he  must  take  a  lease  for  life.  He  did 
not,  when  I  told  him  the  effect  of  the  deed,  use  the  expression, 
or  any  thing  like  it,  "My  God  !  what  have  I  done?  I  have  put 
myself  upon  the  road."  He  told  me  he  had  given  Ryerson  a 
deed  for  his  farm,  and  having  heard  he  was  going  to  fail,  was 
afraid  his  creditors  would  take  hold  of  it,  and  turn  him  (Tuers) 
upon  the  road,  and  he  asked  me  what  he  must  do  :  and  I  told 
him  to  get  a  life  estate  from  Ryerson,  if  he  would  do  it.  Tuers 
had  not  the  deed  with  him ;  I  never  saw  it  until  it  was  handed 
to  me  to  get  it  recorded.  Tuers  never  consulted  with  me  as  to 
whether  the  deed  was  a  good  deed ;  he  told  me  Johnson  had 
drawn  it,  and  taken  the  acknowledgment.  Tuers  did  not  see 
the  lease,  nor  hear  it  read,  after  it  was  drawn.  Tuers  had  no 
other  object  in  consulting  me,  excepting  to  know  how  he  might 
avoid  being  turned  out  upon  the  road.  He  said  nothing  about  a 
life  estate  ;  that  first  came  from  me,  I  advised  it.  Neither  when 
Tuers  came  alone,  nor  when  he  and  Ryerson  came  together  to 
me,  did  they  bring  the  deed  ;  Ryerson  brought  it  when  he  came 
and  signed  the  lease.  I  don't  recollect  having  done  any  business 
for  John  I  Ryerson  before  that  time.  Tuers  came  to  me  the  first 
time  on  horseback ;  the  second  time,  I  don't  recollect  whether 
he  came  with  Ryerson  in  the  wagon,  or  whether  they  both  came 
on  horseback.  I  don't  recollect  whether  or  not  John  I.  Ryerson 
failed  at  that  time,  but  there  was  a  good  deal  of  talk  about  it ; 
always  since  that  time  Ryerson  has  been  considered  in  insolvent 
circumstances,  or  pretty  hard  run ;  there  has  been  a  talk  with 
the  neighbors  that  he  had  it  pretty  tough  to  get  along.  There 
was  a  little  report  of  this  kind  at  the  time  the  lease  was  given, 
but  not  much ;  some  years  afterwards  there  was  a  considerable 
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talk  of  this  kind.  Between  the  year  1821  and  the  date  of  the 
lease,  I  had  seen  Tuers  several  times,  perhaps  a  dozen  times ; 
saw  him  both  drunk  and  sober  within  that  period.  I  am  the 
subscribing  witness  to  the  deed  from  Ryerson  to  Garrison,  the 
same  being  an  exhibit  now  offered  on  the  part  of  the  executors 
of  Abraham  H.  Garrison,  deceased,  and  marked  Exhibit  D.  5, 
on  the  part  of  defendants.  The  same  being  shown  to  deponent, 
he  says,  I  don't  recollect  whether  it  was  executed  at  my  house, 
nor  who  was  present  at  the  time.  Garrison  was  not  present  at 
the  execution.  Ryerson  directed  me  to  draw  it ;  he  directed  me 
to  draw  a  deed.  At  the  time  of  its  execution  it  was  understood 
to  be  a  deed  ;  it  was  drawn  and  executed  as  a  deed,  and  not  as 
a  mortgage.  Ryerson  had  a  wife ;  I  don't  recollect  if  she  was 
present  at  its  execution.  Ellen  Ryerson,  the  other  subscribing 
witness,  is  the  daughter  of  John  I.  Ryerson,  but  I  can't  tell  from 
this  whether  it  was  signed  at  his  house,  or  whether  she  was  with 
him  at  my  house.  I  belieye  Ryerson  took  the  deed  with  him 
when  it  was  executed,  all  acknowledged  just  as  it  now  is.  I  have 
no  interest  in  the  result  of  this  suit ;  Ryerson  don't  owe  me,  nor 
the  estate  from  which  my  wife  or  I  expect  to  get  property,  one 
cent.  I  have  not  taken  an  active  part  in  assisting  Ryerson  to 
prosecute  his  claim  to  this  property ;  I  went  with  him  to  counsel, 
I  did  not  employ  any  ;  I  went  with  him  only  to  show  what  pa- 
pers I  had.  I  had  the  deed  to  Garrison,  the  lease  to  Tuers, 
and,  I  think,  I  had  the  deed  to  Ryerson.  I  took  the  deed  to  Ry- 
erson to  the  clerk's  office,  and  got  it  from  the  office  when  record- 
ed. Don't  know  that  I  had  held  the  deed  to  Ryerson  from  that 
time,  or  had  returned  it  to  Ryerson.  I  went  to  employ  counsel 
for  Garrison,  at  his  request,  but  not  for  Ryerson. 

Being  re-examined  in  chiefs  deponent  saith — When  Ryerson 
and  Tuers  were  together  to  see  me,  I  marked  down  in  writing 
the  terms  of  their  agreement,  and  from  this  memorandum  I  drew 
the  leuse.  When  1  put  down  the  terms  in  writing  I  staled  them 
to  Ryerson  and  Tuers,  but  don't  recollect  of  reading  it  over  to 
them  after  I  had  taken  them  down. 

John  I.  Ryerson^  jun,  I  reside  in  Manchester,  in  this  coun- 
ty. I  am  the  son  of  John  I.  Ryerson.  I  knew  John  I.  Tuers ; 
I  lent  him  money  at  different  times,  and  took  his  notes  for  it. 
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Three  papers  being  shown  to  deponent,  purporting  to  be  notes 
of  hand  given  by  John  I.  Tuers  to  deponent,  he  says,  they  are 
all  signed  by  John  I.  Tuers.  1  don't  recollect  whether  I  wrote 
the  notes,  but  I  belicTe  them  to  be  in  my  handwriting.  Mr. 
Ryerson,  my  father,  paid  me  tj;ie  money  for  the  notes ;  I  think 
that  my  father  paid  me  either  |170  or  $270.  Besides  these  three 
notes  there  must  be  another  note  of  f  50  somewhere.  That 
money  I  got  of  John  I.  Garrison,  and  lent  it  to  Tuers ;  and  that 
with  these  notes  would  make  |170.  I  recollect  of  Tuers  get- 
ting a  black  mare  of  my  father  ;  she  was  a  good  one,  worth  $85^ 
or  more,  call  it  |85.  I  don't  kilow  that  Tuers  got  store  goods 
particularly,  but  he  got  flour  and  grain  for  seed ;  I  understood 
that  he  got  what  he  wanted.  The  money  for  the  notes  was  paid 
me  by  John  I.  Ryerson  after  the  deed  was  given.  This  money 
Tuers  got  of  me,  after  the  deed  was  first  left  with  my  father ; 
and  after  1  understood  that  he  had  taken  the  property,  he  paid 
me  these  notes. 

The  three  notes  above  mentioned  are  offered  in  evidence  on  the 
part  of  John  I.  Ryerson,  and  marked  Exhibits  D.  6,  D.  7,  and 
D.  8,  on  part  of  the  defendants. 

I  think  that  I  received  either  $170  or  $270;  am  certain  it 
was  one  or  the  other. 

Being  cross-examined^  deponent  saith — I  can't  say  how  long 
I  laid  out  of  this  money.  I  don't  recollect  that  my  father  ever 
got  a  black  horse  from  Tuers  ;  1  never  did.  I  am  about  forty- 
two  years  old.  When  I  lent  Tuers  this  money,  I  was  carding 
and  fulling  for  country  people,  in  a  mill  I  hired  of  my  father.  I 
recollect  of  Tuers  being  parted  from  his  wife.  I  don't  recol- 
lect whether  or  not  he  staid  or  boarded  at  my  father's  house  a 
part  of  that  time.  I  never  heard  my  father  say  that  he  collect- 
ed the  vendue  book.  I  have  seen  Tuers  both  drunk  and  sober. 
John  S.  Forshee  is  a  son-in-law  of  my  father's ;  he  has  been 
married  to  my  sister  about  twenty  years.  I  am  not  sure  as  to 
the  time ;  he  was  married  before  I  was,  which  is  seventeen  years 
ago.  Cannot  tell  whether  he  had  any  children  before  my  mar- 
riage. 

John  S.  Forshee,  Objected  to  on  the  part  of  the  complain- 
ants.— In  the  year  1831 1  went  to  Tuers's  place  to  work  for  him ; 
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I  worked  part  of  the  place  for  him  on  shares,  and  at  different 
times  made  shoes  for  him ;  and  did  some  day's  work  for  him ; 
When  I  went  there  he  offered  to  give  me  a  lease  for  seven  or 
eight  acres.  He  gave  me  the  lease,  and  T  built  a  small  house 
upon  the  land.  I  worked  off  and  oui  for  him  eight  or  ten  years 
or  more.  After  T  got  my  lease,  I  heard  Tuers  at  different  times 
talk  about  the  deed  given  by  him  to  Ryerson,  and  about  the  lease 
given  by  Ryerson  to  him.  After  he  got  the  lease,  he  came  to 
me  and  told  me  that  Ryerson  had  fixed  some  paper  with  him  ;  I 
don't  know  what  it  was,  not  having  seen  it.  He  told  me  it  was 
fixed  just  as  he  wanted  it,  that  he  had  it  now  as  he  wanted.  He 
told  me  that  Ryerson  had  given  him  a  lease  for  his  life,  that  it 
was  fixed  as  he  wanted  it.  He  has  had  conversations  to  this  ef- 
fect several  times  with  me.  He  has  at  different  times  told  me 
who  was  to  pay  his  debts.  He  has  told  me  about  this  $170  that 
Ryerson  had  paid  to  his  son  John  for  him.  He  has  told  me  this 
at  different  times.  I  remember  the  horse  that  Oeorge  had  of 
Tuers.  I  had  conversation  with  Tuers  the  day  it  was  bom,  and 
he  said  there  is  a  colt  for  George ;  that  he  had  promised  him  . 
one.  After  George  had  him,  Tuers  told  me  that  he  had  given 
the  colt  to  George ;  that  he  had  had  him  long  enough,  and  George 
might  take  care  of  it  himself.  He  said  he  had  given  it  to  CJeorge. 
After  Tuers  had  the  lease,  he  came  to  me  and  said,  "Now  I  have 
fixed  it  right  with  the  old  man,  and  you  must  go  to  him,  and  he 
must  give  you  a  deed  for  the  land."  By  the  old  man  he  meant 
Mr.  Ryerson,  and  it  was  for  the  lands  that  I  had  a  lease  for. 
My  lease  was  dated  March  12,  1831.  I  then  went  to  Mr.  Ry- 
erson, and  told  him  what  Tuers  had  said,  and  Ryerson  said  he 
would  give  me  a  deed,  and  sent  it  to  me. 

A  deed  being  shown  to  deponent,  he  says,  this  is  the  deed. 

The  same  is  offered  in  evidence,  and  marked  Exhibit  D.  9,  on 
the  part  of  the  defendants.  At  the  time  I  went  to  Tuers,  in 
1881,  and  for  some  years  afterwards,  I  considered  Tuers  a  sober 
man.  He  would  take  a  glass  sometimes,  but  I  have  known  him 
more  than  once  to  refuse  it.  He  has  refused  to  drink  with  me, 
and  said  he  was  afraid  to  drink  on  account  of  his  sore  leg.  I 
like  a  glass  sometimes,  and  I  always  asked  him  to  drink,  if  he 
was  present.     His  leg  was  sore  when  I  went  there,  called  an  old 
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sore  then.  I  had  understood  that  years  before  that  he  had  been 
a  hard  drinking  man,  and  I  had  in  fact  seen  him  drunk.  When 
Tuers  was  dober,  I  thought  he  was  about  as  capable  of  doing  bu- 
siness as  any  other  man  without  learning.  Ryerson  gave  up  his 
store  and  selling  liquor  as  much  as  twenty  years  ago.  He  did 
not  sell  liquor  nor  keep  store,  to  my  knowledge,  in  1831.  I  am 
married  to  a  daughter  of  Mr.  Ryerson.  I  married  her  in  Au- 
gust, 1825.     The  lease  from  Tuers  to  me  is  for  fifty  years. 

Being  cross-examined^  deponent  says — I  now  hold  the  seven  or 
eight  acres  under  the  deed  from  Ryerson,  and  it  is  a  part  of  the 
Tuers  farm.  I  don't  consider  that  I  have  an  interest  in  the 
event  of  this  suit.  I  suppose  that  if  this  deed  to  my  father-in- 
law  is  set  aside,  my  deed  will  have  to  go  too.  I  have  taken  no 
interest  in  the  defending  of  this  suit,  nor  got  any  witnesses.  I 
have  stopped  people  by  the  way,  and  asked  them  what  they 
knew  about  it.  I  have,  in  the  progress  of  this  examination, 
constantly  consulted  with  Mr.  Pennington,  the  defendant's  coun- 
sel, and  directed  him  what  questions  to  put  to  the  witnesses.  It 
is  not  understood  between  me  and  Ryerson  that,  if  he  keeps  the 
place,  my  wife  or  myself  were  to  have  the  Tuers  place,  only 
what  I  now  hold  under  my  deed ;  never  thought  of  such  a  thing, 
except  I  could  buy  it.  My  lease  frpm  Tuers  is  about  yet  some- 
where ;  the  rent  was  ten  dollars ;  I  never  lived  in  the  house  with 
Tuers  ;  never  lived  on  his  place,  except  the  part  I  built  on.  I 
worked  it  for  Tuers  on  shares,  two,  three  or  four  different  years, 
but  not  successively.  I  never  worked  the  whole  of  the  farm  of 
Tuers  on  shares,  except,  perhaps,  one  year.  He  generally  kept 
a  potato  patch  and  garden  for  himself.  I  have  torn  down  the 
house  that  I  built  upon  the  seven  or  eight  acres,  part  of  it  I 
have  taken  off,  and  parts  are  yet  left  on  it.  I  tore  it  down  not 
over  six  or  seven  years  ago,  before  Tuers's  death.  When  I  tore 
it  down,  I  don't  think  that  I  told  any  person  that  I  did  so  be- 
cause my  title  to  the  place  was  not  good.  I  always  considered 
my  title  good  enough.  My  bam  and  hovel  are  yet  on  the  land. 
I  built  the  house  in  the  year  1831,  the  same  spring  I  got  the 
lease. 

The  complainants  produce  and  offer  a  deed  from  John  L  Tu- 
ers and  wife  to  Abraham  Lake,  duly  acknowledged  and  record- 
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ed,  which  is  marked  Exhibit  C.  3,  on  the  part  of  the  complain- 
ants. 

Albert  JV*.  Van  Voorhis.  Being  shown  a  paper  purporting 
to  be  a  bond  executed  by  John  I.  Tuers  to  Baltye  Demarest,  in 
the  penal  sum  of  <£80  current  money  of  the  state  of  New  York, 
conditioned  for  the  payment  of  one  hundred  Spanish  milled  dol- 
lars, and  bearing  date  the  19th  day  of  June,  A.  D.  1822,  and 
assigned  by  Peter  Cole,  the  husband  of  the  said  Baltye  Dema- 
rest, to  the  said  Albert  N.  Van  Voorhis,  which  said  bond  is  mark- 
ed Exhibit  A.  on  the  part  of  the  defendants,  deposeth  and  saith. 
That  John  I  Ryerson  has  made  payments  to  him  since  the  20th 
of  August,  A.  D.  1831,  on  said  bond ;  thinks  he  made  payments 
at  two  dijBerent  times,  and  paid  deponent  six  dollars  at  each 
time.  Deponent  is  now  seventy-nine  years  old.  As  far  as  de- 
ponent can  remember  he  has  received  payments  of  interest  on 
said  bond  since  August  20,  1831,  from  one  Van  Houten,  who 
was  the  executor  of  John  I.  Tuers.    ' 

Cross-examined^  on  the  part  of  the  complainants. — Deponent 
believes  John  I  Ryerson  said,  when  he  made  the  payments  of  in- 
terest, he  paid  it  for  Tuers.  I  donH  recollect  Ryerson  ever 
saying  it  was  his  debt,  or  that  he  was  bound  to  pay  it.  I  should 
know  Ryerson  if  I  were  to  see  him  now ;  I  first  became  acquaint- 
ed with  him  when  he  paid  the  interest  to  me  on  the  bond. 

A.  0.  Zabriskie  for  complainants.  He  cited  16  John.  Rep* 
47,  515 ;  Saxton  689,  346,  353, 110,  244,  5 ;  1  Green's  Ch. 
374 ;  16  Ves.  512 ;  3  Ves.  and  Beam  117  ;  10  Eng.  Cond.  Ch. 
Rep.  406 ;  1  Ves.  and  Beam  195 ;  13  Eng.  Cond.  Ch.  Rep. 
192. 

A.  S.  Pennington  for  defendants.  He  cited  Saxton's  Ch. 
320 ;  1  Foubl.  Eq.  144 ;  1  Greenl.  Evid.  sec.  109,  147  ;  Sax- 
ton  458 ;  4  Halst.  Rep.  153 ;  2  Greenl.  Evid.  297. 

The  Chancellor.  The  answer  of  Ryerson  admits  that  he  did 
not  accept  the  deed  from  Tuers  to  him  when  it  was  left  with  him, 
in  1823.  He  says  that  Tuers  desired  him  to  accept  a  deed  and 
pay  his  debts.     That  he  did  not  at  first  consent  to  it.     That 
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Tuers,  thereupon,  without  his  knowledge  or  consent,  procured  a 
deed  to  be  made  to  him,  and  acknowledged  it,  and  brought  it  to 
him,  and  delivered  it  to  him,  and  insisted  on  his  putting  it  on  re- 
cord ;  and  went  away  leaving  the  deed  in  his  hands.  That  the 
deed  remained  in  his  hands  until  August  20,  1831 ;  when  Tuers 
came  to  him,  and  insisted  that  he  should  accept  the  deed  and 
pay  his  debts.  This  shows  that  the  deed  was  inoperative  up  to 
August  20,  1831,  more  than  eight  years  after  it  was  left  with 
Ryerson. 

To  estimate  rightly  the  transaction  of  August  20, 1831,  the 
testimony  as  to  the  habits  of  Tuers,  and  his  capacity  to  make  a 
deed,  at  the  date  of  the  deed  and  from  that  time  onward,  and  to 
a  period  subsequent  to  August,  1881,  must  be  taken  into  consid- 
eration. 

The  testimony  shews  such  a  state  of  mental  and  physicsJ  im- 
becility in  Tuers,  the  result  of  excessive  and  long  continued  in- 
temperance, that  a  deed  from  him,  without  consideration,  to  a 
man  who,  from  day  to  day,  ministered  to  his  passion  for  strong 
drink,  if  it  had  been  accepted  by  Ryerson,  would,  I  think,  at 
this  day,  be  declared  void.  Ryerson's  own  conduct  in  refer- 
ence to  the  deed  shews  a  consciousness  on  his  part  that  it  could 
not  be  considered  a  valid  deed.  This  consideration  has  great 
influence  in  our  examination  of  the  transaction  of  August,  1881. 
That  transaction  was  based  by  Ryerson  and  Van  Dien  on  the 
instrument  purporting  to  be  a  deed  made  in  1823. 

The  deed  being  admitted  by  Ryerson  to  be  inoperative  up  to 
August  1831,  the  allegations  of  the  answer  on  which  Ryerson 
claims  that  the  deed  then  became  valid  must  be  proved. 
The  proof  does  not  sustain  the  answer.  On  the  contrary,  the 
testimony  in  relation  to  the  transaction  of  August,  1831,  com- 
pared with  the  answer,  and  the  nature  of  the  writing  then  given 
by  Ryerson,  called  in  the  answer  a  lease  for  life,  and  the  fact, 
stated  by  the  witness  Van  Dien,  that  that  writing  was  not  seen 
by  or  read  to  Tuers,  throw  too  much  suspicion  on  that  transac- 
tion to  permit  the  court  to  say,  from  anything  which  took  place, 
diat  any  such  assent  was  given  by  Tuers  to  this  last  arrangement 
as  would  give  life  and  effect  to  the  writing  piirporting  to  be  a 
deed  made  in  1823. 
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•V- 

t  am  willing  to  order  a  reference,  for  t^e  purpose  of  ascertain- 
ing how  much  Ryerson  has  paid,  and  when,  and  how  much  he 
receiyed  from  the  sales  of  the  goods  at  the  vendue,  or  otherwise, 
from  Tuers ;  reserving  the  question,  whether  he  shall  have  a  lien 
on  the  lands  for  what  he  may  be  found  to  have  paid. 

Decree  for  complainants. 


John  D.  Hager  v.  Edwin  A.  Stevens,  James  Neilson  and 

others. 

One  ttockholder  of  an  incorporated  company  filed  a  bill  against  three  other  ttockhold- 
en  of  the  aame  company,  praying  an  account  of  all  the  property  booght  by  them,  or 
either  of  them,  with  the  money  of  the  company,  and  of  the  rentii  and  pr«fit«  thereof, 
and  all  monies  received  from  the  business  of  the  company,  and  expended  in  the  par- 
chase  of  property ;  and  that  they  may  account  for  all  breaches  of  trust  as  directors, 
agents  or  trustees  of  the  company,  and  make  good  all  losses  incurred  thereby ;  and 
may  account  for  all  monies  made  by  them  or  either  of  them  by  the  purchase  or  sale 
of  any  property  of  the  company ;  and  may  be  decreed  to  pay  to  the  complainant  his 
proportionate  share  of  what  may  be  found  due,  and  of  all  surplus  monies  in  the  bands 
of  them  or  either  of  them,  not  required  for  the  business  of  the  company ;  or  to  pay 
the  same  to  a  Receiver  ;  and  that  all  the  property  not  necessary  for  the  objects  of  the 
company  may  be  sold,  and  the  proceeds  divided  among  the  stockholders,  or  paid  to  a 
Reeeiver.    And  that  a  Receiver  be  appointed  of  the  rents  and  profits  of  the  real  es- 
tate at  Camden,  purchased  with  the  fbnds  of  the  company,  and  of  all  other  property 
parehased  by  them  or  either  of  them  with  the  Ainds  of  the  company,  without  the 
cooaent  of  the  company,  and  not  necessary  for  the  objects  of  the  company.    And  that 
they  may  be  restrained,  by  ii^unction,  from  selling  any  real  estate  porchaaed  with 
the  ftinds  of  the  company,  and  from  selling  any  other  property  of  the  company,  with- 
oat  the  consent  of  the  stockholders ;  and  from  managing  and  oontroUng  the  aflkira  of 
the  company  at  their  will  and  pleasure,  and  without  the  consent  of  a  lawftilly  coo- 

stitnted  Board  of  Directors. 

An  injunction  was  allowed,  pursuant  to  the  prayer  o£  the  bill. 

A  supplemental  bill  was  afterwards  filed,  stating  other  facta,  and  making  other  penona 
defendants,  and  praying  the  same  relief  against  them ;  and  praying  that  they  and  the 
defendants  hi  the  original  Mil  may  be  restrained,  by  iqjunctioD,  flron  «^»fHiif  of  aay 
of  the  property  of  the  company,  and  fnm  winding  up  the  coneems  of  the  OMBpanyy 
or  caiaing  tlie  company  to  go  into  liquidation,  without  the  coMoit  of  the  iHcikhoM 
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An  ii^Jnnetioii  wai,  abo,  allowed  oo  this  bill,  ftammtH  to  llw  pmftr  thareof. 

A  motion  wai  aftarwaidi  made  for  the  appointiMnt  of  a  BMehrer,  to  take  charge  of 
cenain  real  estate  in  PenmylTania,  alleged  bf  the  bOl  to  have  been  porehaeed  with 
the  fiindt  of  the  company,  the  legal  title  to  which  waa  in  another  penon,  and  of  eei- 
tafai  moniee,  alleged  in  the  bill  to  be  the  fiinde  of  the  company,  in  the  hands  of  ooo 
of  tliB  defendants,  the  nee  of  which  the  bill  alleges  he  has  improperly  obtained,  and 
as  to  which  the  answer  says  it  was  loaned  to  him  by  the  Board  of  Directors. 

The  motion  was  denied. 

Where  real  estate  in  another  State  has  been  in  the  use  of  a  corporation  of  this  State  a 
number  of  yean,  and  the  situation  of  it  in  reference  to  the  legal  title  has  been  the 
same  during  the  time,  and  the  company  are  in  no  more  danger  in  reference  to  the  titla 
than  they  have  been  during  the  time,  and  no  danger  is  alleged  as  to  the  responsibiliiy 
of  the  person  in  whom  the  legal  title  is,  a  ReceiTcr,  to  take  charge  of  it,  will  not  be 
appointed  on  the  application  of  one  who  has  been  a  stockholder  of  the  corporation 
during  all  the  time. 

A  ReceiTor  will  not  be  appointed,  on  a  Inll  filed  by  one  stockholder  of  a  company 
against  a  director  of  the  company,  to  take  charge  of  monies  alleged  to  have  been 
improperly  receiTcd  and  retained  by  the  said  director,  no  apprehension  of  loss  being 
alleged  in  the  bill,  and  the  answer  alleging  that  the  money  was  loaned  to  the  director 
by  the  Board  of  Directors. 

The  Chancellor  intimated,  that  if  a  large  accumulation  of  property  by  a  corporation 
should  appear  to  be  the  result  of  a  fraud  on  the  rights  of  others  not  parties  to  the 
rait,  the  court  would  not  become  the  instrument  to  distribute  the  monies  accumulated 
by  such  fraud,  on  the  application  of  one  who  had  been  a  stockholder  of  the  company 
from  the  beginning,  and  cognizant  of  the  fraudulent  proceedings  which  resulted  in 
such  accumulation. 

The  bill  in  this  case,  filed  March  26, 1847,  by  John  D.  Ha- 
ger,  for  himself  and  in  behalf  of  all  other  stockholders  of  "The 
New  Brunswick  Steamboat  and  Canal  Transportation  Compa- 
ny" who  shall  come  in  &c.,  states,  that  the  company  was  incor- 
porated on  the  18th  of  January,  1831 ;  the  capital  to  be  employ- 
ed for  the  establishment  of  a  steamboat  or  boats,  a  canal  boat  or 
boats,  to  ply  on  the  Delaware  riyer  from  Philadelphia  to  Tren- 
ton, and  from  New  York  to  New  Brunswick,  on  the  Raritan  riv- 
er, or  their  waters,  and  on  the  waters  of  any  canal  that  should 
thereafter  be  completed,  connecting  the  said  riyers,  with  power 
to  purchase,  hold  and  convey  any  lands  necessary  for  the  objects 
of  the  corporation,  with  the  privilege  of  taking  up  or  landing 
passengers,  merchandize,  or  other  goods  and  chattels  at  any  in- 
termediate point  or  points ;  a  share  of  stock  to  be  $500,  and  the 
shares  not  to  exceed  200 ;  the  capital  not  to  be  employed  for  any 
purpose  not  expressly  authorized  by  the  act  of  incorporation;  when 
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50  shares  should  be  subscribed,  a  meeting  of  the  stockholders 
might  be  calledy  at  New  Brunswick,  on  three  weeks  notice  in  the 
newspapers  printed  in  that  city,  and  that  the  stockholders  as- 
siembled  should  choose,  by  ballot,  from  among  the  stockholders, 
five  directors  for  one  year  thereafter,  as  follows :  for  every  share 
and  not  exceeding  four,  one  vote ;  a  majority  of  the  directors  to 
be  residents  of  and  their  office  to  be  kept  in  this  state  ;  and  in 
case  of  a  vacancy  in  the  office  of  a  director,  by  any  means,  the 
remaining  directors  shall  supply  the  same ;  the  director  so  cho- 
sen to  be  considered  in  all  respects  as  if  elected  by  the  stock- 
holders. That  books  of  subscription  to  the  stock  were  opened 
on  the  1st  of  February,  1831,  when  the  whole  number  of  shares 
irta  subscribed  by  the  following  persons ;  James  Bishop  16 
shares,  Isaac  Fisher  25  shares,  Isaac  Fisher  for  others  72  shares, 
Richmond  &  Hatfield  8  shares,  C.  &  J.  R.  Dunham  8  shares, 
Lawrence  Fisher  25  shares.  Miles  C.  Smith  16  shares,  John  D. 
Bager,  the  complainant,  30  shares ;  and  that  $125  was  paid  in 
on  each  share  at  time  of  subscription,  making  $25,000. 

That  the  company  was  organized,  and  carried  on  the  business 
of  transporting  passengers  and  merchandize  between  the  cities 
of  New  Brunswick  and  New  York,  with  their  steamboat  Napo- 
leon. 

That,  at  the  time,  Edwin  A.  Stevens,  James  Neilson  and  oth- 
ers were  interested  in  a  line  of  steamboats  which  also  plied  be- 
tween New  Brunswick  and  New  York  for  the  transportation  of 
passengers  and  merchandize  and  other  freight. 

That,  on  or  about  May  1, 1831,  Neilson  conmienced  a  negoti- 
ation with  the  directors  of  this  company,  or  some  of  them,  for 
the  purpose  of  obtaining  the  control  of  this  company ;  which  ne- 
gotiation was  subsequently  concluded  by  said  E.  A.  Stevens ; 
and  that  the  directors  and  stockholders  of  this  company  trans- 
ferred to  Stevens  and  Neilson,  or  to  sach  persons  as  they  direct- 
ed,  more  than  half  of  the  shares  of  stock  subscribed  as  afore- 
said ;  and  that  the  said  stockholders,  in  pursuance  of  said  ar- 
raagement,  on  the  16th  of  May,  1831,  elected  the  said  Stevens 
and  Neilson,  and  their  friend  and  associate  George  Abbe,  (with 
whom  they  were  concerned  or  interested  in  the  transportation  of 
goods  and  merchandise  betwe^  New  York  and  Philadelphia,)  as 
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direetors,  in  the  room  and  stead  of  James  Bishop,  (Tharles  Dun- 
ham and  Frederick  Richmond ;  and  the  said  stockholders  did 
also,  at  the  said  meeting,  elect  Miles  C.  Smith  and  Isaac  Fish- 
er directors. 

That,  so  far  as  the  complainant  is  informed  and  believes,  the 
principal,  if  not  the  only  inducement  which  operated  on  the 
stockholders  to  dispose  of  a  majority  of  their  stock  to  said  Ste- 
vens and  Neilson  and  their  associates,  and  to  give  up  the  control 
of  the  company  to  them,  was,  either  a  threat  or  intimation  of 
Stevens,  or  a  well  grounded  apprehension,  that  if  they  did  not  ac- 
cede to  his  request,  he  would  break  them  down,  by  reducing  the 
fare  in  the  steamboats  then  tunning  between  New  Brunswick 
and  New  York  so  low  that  the  company  must  be  broken  down. 

That,  after  Stevens,  Neilson  and  Abbe  were  appointed  direct- 
ors, there  was  but  one  meeting  of  the  board  of  directors  in  1831^ 
which  took  place  on  the  29th  of  October,  of  that  year ;  at  which 
meeting  a  dividend  was  declared  of  $25  on  each  share  of  stock* 

That,  on  the  16th  of  February,  1833,  at  a  meeting  of  the  di- 
rectors at  whicli  Stevens,  Neilson,  Smith  and  Fisher  were  pres- 
ent, a  dividend  was  declared  on  the  earnings  of  the  Napoleon 
and  of  the  sloop  James  Bonnet  of  $55,  on  each  share,  which  was 
paid  to  the  stockholders. 

That,  at  a  meeting  of  the  stockholders  on  the  17th  May,  1834, 
a  proposition  was  made  by  Stevens  to  associate  David  S.  Hill, 
Benjamin  Fish,  George  J.  Abbe  (who  at  that  time  were  concern- 
ed in  the  Union  Transportation  Line)  and  others  in  this  compa- 
ny, and  that  they  should  be  allowed  to  hold  the  balance  of  the 
capital  stock  not  yet  paid  in,  or  such  proportion  of  it  as  might 
be  agreed  on  by  Stevens,  to  enable  him  to  associate  the  said  Hill, 
Fish,  Abbe  and  others  in  the  company.  That  the  stockholders 
agreed  to  the  said  proposal,  and  thereupon  agreed,  each  to  sur- 
render his  proportionate  number  of  shares,  and  the  following 
stockholders,  namely.  Smith,  J.  Neilson,  Stevens,  Hatfield,  A. 
S.  Neilson,  Fish,  Fred.  Richmond,  Hager,  Hoagland,  Bishop 
and  George  Richmond  signed  an  agreement  in  writing  to  surren- 
der their  proportionate  number  of  shares. 

That,  at  a  meeting  of  the  stockholders  at  New  Brunswick  on 
the  5th  of  December,  1886,  £.  A.  Sterens  made  a  report  to  Ae 
48 
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nid  stockholders,  thmt  he  had  agreed  with  Hill,  Fish  and  Abbe 
aqd  others,  to  become  associate  owners  in.  this  company  to  the 
amonnt  of  100  shares  of  the  stock,  and,  thereu|>on,  the  said 
stockholders  signed  a  recommendation  to  the  stockholders  to 
comply  ■  with  the  said  anrangement  by  transferring  half  of  their 
respective  shares  to  £•  A.  Stevens,  as  attorney  for  said  persons. 
This  recommendation  was  signed  by  £.  A.  Stevens,  Smith,  J. 
Neilson,  Bishop,  I.  Fisher,  A.  S.  Neilson,  Hager,  Hatfield,  6. 
Riehmond,  and  L.  Fisher. 

That  under  said  agreement  Stevens  did  not  associate  a  single 
individual,  or  transfer  a  single  share  to  any  person  who  was  not 
either  a  director  or  stockholder  in  the  Camden  and  Amboy  Rail- 
road and  Transportation  Co.,  pr  in  the  Delaware  and  Raritan 
Caaal  Co.,  or  in  the  employ  of  said  companies,  or  one  of  them, 
or  interested  in  the  Union  Line,  or  Union  Transportation  Line ; 
and  that  all  others  were  designedly  excluded  by  Stevens,  and 
for  the  purpose,  as  the  complainant  charges,  of  so  managing  the 
aifidrs  and  business  of  the  said  Comden  and  Amboy  Railroad 
and  Transportation  Co.,  and  Delaware  and  Raritan  Canal  Co. 
as  to  make  the  business  of  transporting  goods  &c.  on  the  said 
railroad  and  canal  to  ensure  to  the  benefit  of  the  holders  of  the 
stock  of  the  said  "The  New  Brunswick  Steamboat  and  Canal 
Transportation  Co.,"  and  to  prevent  persons  not  connected  with 
said  Railroad  and  Canal  Co.  from  knowing  or  obtaining  any  in- 
formation of  the  business  of  the  New  Brunswick  Steamboat  and 
Canal  Transportation  Co.  And,  as  evidence  of  such  design  and 
intention,  the  complainant  states,  that  A.  Decker,  who  was 
Inronght  into  this  New  Brunswick  company  as  a  stockholder,  was 
the  agent  of  the  Union  Transportation  Line  in  the  city  of  New 
York,  that  Philip  Kipp,  brought  in  by  Stevens  as  a  stockholder, 
was  an  engineer  in  the  employ  of  the  Camden  and  Amboy  Co., 
and  that  William  Cook,  so  brought  in,  was  an  engineer  on  said 
road ;  and  that  William  J.  Wilson,  J.  H.  Dallas,  James  Lefe- 
vere^  A.  Jenkins  and  M.  C.  Jenkins,  so  brought  in  as  stockhold- 
ers in  this  company,  by  Stevens,  were  the  proprietors  of  the 
Union  Line,  under  the  control  and  direction  of  Stevens  and  his 
asaociates ;  and  that  Fish  and  Abbe,  also  so  broi^^  in  as  stoek- 
lM>ldert,  w^re  proprietars  of  the  UnioO'  TranaportAlioii  Une  b^ 
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"BtKMTed.  ite£  £.  A.  SceTens  be  anboraed  u>  cchmoum^  mi 
amB^Eacfti  viift  tiie  Nev  Braafiwick  $««BikiM^  Mid  OumI 
TnMportukifi  Co.  for  tbe  tnnsportidaik  of  inerdiMHiiie  oir^ 
the  riadfn  xad  Amboj  lUilnL^d.  on  the  folloving  u^nus^  tie: 
ihtt  9aid  ccm|MnT  to  i^y  to  the  Camden  and  AmboT  Kailit^d 
Co.  eifbi  eente  per  ton  per  mile  for  toils,  locomotive  power  4iad 
can,  upon  all  merrhandiie  passing  acroe^  the  n>ad ;  and  to  ck*r» 
tcr  to  said  New  Bmnswick  Co.  the  steamK>at  Thistle^  at  $2  7$ 
per  too  for  the  frei^t  she  may  carry  between  South  Aniboy  and 
New  York.  The  said  New  Brunswick  Co.  also  agree  to  oonirey 
and  be  at  the  whole  expense  of  convoying  the  niiiil  between 
Philadelphia  and  New  York,  and  to  pay  the  Cuuuleu  aiui  AmU^y 
Railroad  Co.  $8,000  per  aimum,  the  RailnW  Co.  funushiiig  the 
locomotive,  cars  and  steamboats  on  the  IVlawan^  mwssary  for 
transporting  the  mail  and  passengers  between  Philadelphia  and 
South  Amboy ;  and  also  agree  to  pay  to  the  Camden  and  Amboy 
Railroad  Co.  $3  for  each  passenger  convoyed  in  the  mail  carft 
aeroBS  the  road ;  all  way  passengers  in  proportion ;  the  boat  to 
be  insured  by  the  charter  party.  The  above  resolution  as  it  re> 
spects  the  mail  is  subject  to  the  concurrence  of  the  contractors 
and  the  Post  Office  Department ;  should  they  not  agree  to  trans- 
fer the  contract  to  the  New  Brunswick  Co.,  then  the  said  New 
Bronswick  company  agree  to  convey  the  mail  from  South  Amboy 
to  New  York  for  $8,000  per  year."  That  the  said  resolution  of 
the  Camden  and  Amboy  Railroad  Co.,  though  passed  October 
18^  1884)  WM  not  communicated  to  the  board  of  directors  of  the 
Niew  BnmBimk  Co.  until  March  2Sd,  1886,  when  it  was  can- 
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municated  to  said  board  by  presenting  a  letter  from  James  Neil- 
son  to  £.  A.  Stevens,  dated  as  aforesaid,  containing  a  copy  of 
the  same ;  which  said  resolution  was,  at  the  request  of  Stevens, 
entered  in  the  minutes  of  the  New  Brunswick  Co. 

That,  on  the  25th  of  August,  1835,  at  a  meeting  of  the  board 
of  directors  of  the  New  Brunswick  Co.,  at  which  Smith,  James 
Neilson,  £.  A.  Stevens,  Abbe  and  Fisher  were  present,  one 
Henry  R.  Swan  was  appointed  general  agent  of  the  New  Bruns- 
wick Co.,  at  a  salary  of  $1,000  a  year. 

That,  at  a  meeting  of  the  board  of  directors  of  the  New 
Brunswick  Co.,  in  the  city  of  New  York,  on  the  4th  of  May, 
1886,  the  following  resolution  was  passed  and  entered  on  the 
minutes :  ^^Resolved  that  Messrs.  Abbe  and  Fish  be  allowed  at 
the  rate  of  |1,500  a  year,  from  March  1, 1836,  for  their  servi- 
oes  as  agents  in  conducting  the  railroad  transportation  business.'^ 

That  the  service  rendered  by  Abbe  and  Fish,  as  agents,  the 
bill  charges,  was,  as  agents  for  the  New  Brunswick  Co.  in  the 
transportation  of  merchandize  and  passengers  on  the  Camden 
and  Amboy  Railroad;  and  that  the  New  Brunswick  Co.,  by  ap- 
pointing said  agents  and  by  paying  their  salaries,  recognized  the 
contract  between  them  and  the  Camden  and  Amboy  Railroad 
Co.,  above  set  forth.  That  at  the  time  of  the  said  resolution 
for  paying  Fish  and  Abbe  for  their  services  as  agents  as  afore- 
said, E.  A.  Stevens  and  James  Neilson  were  present  and  voted 
for  it. 

That  the  said  New  Brunswick  Co.  are  not  authorized  by  their 
charter  to  engage  in  the  business  of  transporting  goods,  merchan- 
dize or  passengers,  or  to  transport  the  mail  on  the  said  railroad, 
or  to  employ  any  of  their  capital  for  that  purpose ;  and  that  said 
Stevens  and  Neilson  committed  a  breach  of  trust  and  violation 
of  their  duty,  as  directors  of  the  New  Brunswick  Co.,  in  enter- 
ing into  any  arrangement  in  behalf  of  said  company  to  do  so, 
and  to  pay  any  of  the  funds  of  the  New  Brunswick  Co.  to  said 
Fish  and  Abbe  for  their  services  as  agents  of  said  New  Bruns- 
wick Co.  in  such  transportation  on  said  railroad. 

That  when  the  said  resolution  was  passed  by  the  board  of  di- 
rectors of  the  Camden  and  Amboy  Co.,  Stevens  was  a  director 
of  said  company,  and  the  active  agent  and  superintendant  of  die 
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business  thereof;  and  the  said  James  Neilson  was  a  director,  or 
treasurer,  or  both,  as.well  as  a  stockholder  in  the  Delaware  and 
Raritan  Canal  Co.,  the  stock  of  which  had,  by  an  act  of  the 
Legislature  passed  February  15,  1831,  been  consolidated  with 
the  stock  of  the  Camden  and  Amboy  Railroad  Co.,  and  the  stock 
of  the  two  last  named  companies  made  joint  stock. 

That  on  the  16th  of  January,  1836,  at  a  meeting  of  the  board 
of  directors  of  the  New  Brunswick  Co.,  at  New  Brunswick,  at 
which  E.  A.  Stevens,  James  Neilson  and  Isaac  Fisher  were  pre- 
sent, the  accounts  of  the  treasurer  were  duly  examined  and  au- 
^ted  and  ascertained  to  be  correct ;  and  it  was  resolved  that 
the  amounts  of  the  receipts  and  expenditures,  from  the  books  of 
the  treasurer,  be  entered  in  the  book  of  minutes ;  which  was 
done,  as  follows : 

The  amount  received  for  freights  and  passengers 
as  per  treasurer's  books,  $25,519  76 

To  expenditures  for  sundries,  14,657  77 


By  amount  received  from  H.  R.  Swan,  on  ac- 
count of  transportation,  9,706  46 

To  amount  paid  for  barges,  $38,133  26 

To  cash  received  on  stock 
subscribed,  $18,259  01 

Sale  of  sloop  J.  Bennet,        2,400 

Jas.  Neilson's  note,  2,000       22,659  01      15,474  26 


Balance  in  the  treasurer's  hands,  $5,115  20 

That,  immediately  following  the  account  above  stated,  there 
was  entered  in  the  book  of  minutes  of  the  New  Brunswick  Co. 
the  following  resolutions,  viz :  "Resolved,  that  the  above  bal- 
ance be  retained  in  the  hands  of  the  steamboat  Napoleon." 

"Resolved,  that  H.  R.  Swan  be  requested  to  settle  with  Hill, 
Fish  and  Abbe  for  the  year  1835,  in  accordance  with  the  agree- 
ment made  December  29,  1834,  with  them,  as  entered  on  the 
book  of  minutes  of  that  date." 

That  the  sum  of  $9,706  46,  stated  in  the  above  account  to 
have  been  received  from  H.  R.  Swan  on  account  of  transporta- 
tion, was  the  receipts  on  account  of  monies  received  by  him,  as 
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igent  of  the  New  Bronawick  Co.,  for  the  traasportation  of  goods 
mad  mbrohandize  across  New  Jersey  on  the  Camden  and  Amboj 
Railroad,  and  paid  to  him  by  their  agents  HilU  Fish  and  Abbe, 
for  the  year  1835. 

That  there  is  no  agreement  with  Hill,  Fish  and  Abbe,  entered 
in  the  minutes  of  the  board  of  directors,  under  the  date  of  De- 
oemcer  29,  1834,  or  any  other  date,  or  any  such  agreement  en- 
tered in  the  minutes  of  the  said  board. 

That  after  the  transfer  of  the  one  half  of  the  respective  shares 
of  the  stockholders,  as  aforesaid,  to  said  E.  A.  Stevens  as  attor- 
ney for  Hill,  Fish,  Abbe  and  others,  as  aforesaid,  Stevens  asmi- 
rded  the  control  of  the  company,  and,  by  means  of  a  majority  of 
rAe  stock  of  the  company,  which,  by  the  said  arrangement,  he 
secured  to  himself  and  brothers  Robert  L.  and  John  C.  Stevens 
and. to  the  following  directors  of  the  Delaware  and  Raritan  Ca- 
nal Co.,  viz.,  Robert  F.  Stockton,  John  Potter,  James  Neilson 
and  John  R.  Thomson,  secretary  of  the  joint  companies  afore- 
said, he,  the  said  E.  A.  Stevens,  was  enabled  to  elect  such  di- 
rectors of  the  New  Brunswick  Co.  as  he  thought  proper ;  and 
thereby  has  ever  since  continued  to  control  the  action  of  the  sud 
company,  to  suit  his  own  views  and  purposes. 

That  after  Stevens  and  his  associates  were  elected  directors 
of  the  New  Brunswick  Co.,  he  took  from  tho  Union  Transpor- 
Line  the  business  of  transporting  goods  and  merchandize  be- 
tween New  York  and  Philadelphia,  on  the  canal  and  on  the  Cam- 
den and  Amboy  Railroad,  and  gave  it  to  the  New  Brunswick 
Co.,  and  appointed,  or  caused  the  said  Fish  and  Abbe  to  be  ap- 
pointed i^nts  for  conducting  the  railroad  transportation  busi- 
ness. 

That  at  a  meeting  of  the  directors  of  the  New  Brunswick  Co. 
held  in  New  York,  May  4, 1836,  it  was  resolved :  That  Messrs. 
Abbe  and  Fish  be  allowed  at  the  rate  of  $1,500  a  year  from 
March  1,  1836,  for  their  services  es  agents  in  conducting  tiie 
railroad  transportation  business;  also,  Resolved,  That  ahottid 
Messrs.  Abbe  and  Fish  not  accept  the  said  terms,  that  tiaam 
their  accounts  be  settled  for  the  months  of  March  and  April, 
1886,  and  that  the  same  amounts  be  allowed  them  for  their  jsar- 
vioes  as  they  received  for  the  year  1836,  to  wit : 
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Whole  amount  received,  $16,814  61 

Refiinded,  2,212  04 


12  months,  >|14,«02  4T 


Per  month,  1,216  «7 


Per  month  for  each,  402  29 

That  at  a  meeting  of  the  directors  of  the  New  Brunswick  Co., 
held  in  New  York,  December  80, 1836,  the  following  resolutions 
-were  passed,  yiz : 

^^  After  due  consideration  upon  the  application  of  Moctia 
Biickman  for  the  purchase  of  ten  coal  barges,  it  was  resoltad  to 
offer  him  the  said  ten  barges  at  less  than  cost,  yiz.  $88,000 ;  tiie 
'payments  to  be  made  as  follows  : 

1-4  viz.  $8,250,  cash,  upon  signing  the  articles ; 

1-4  do.  $8,250,  on  the  1st  of  January,  1888; 

1-4  do.  $8,250,  on  the  1st  of  January,  1889 ; 

1-4  do.  $8,250,  on  the  1st  of  January,  1840; 

The  three  last  payments  to  be  satisfactorily  secured." 

Resolved,  "That  upon  these  terms,  the  company  will  purchase 
20,000  tons  of  coal,  at  circular  prices ;  the  coal  to  remain  in 
possession  of  the  company  until  other  satisfactory  security  be 
substituted  for  it." 

Resolved,  "That  it  be  understood,  that  the  said  tep  barges 
are  to  be  confined  to  the  carrying  of  coal,  and  in  no  wise  to  in- 
terfere with  the  transportation  business  of  the  company." 

Resolved,  "That  Miller  and  Bancker,  C.  F.  King  &  Co.,  be 
offered  to  continue  the  association  in  the  canal  transportation  bu- 
siness,  upon  the  same  terms  as  they  were  conducted  during  the 
season  of  1836." 

Resolved,  "That  the  rates  of  towing  the  barges  of  A.  B.  Coo- 
ley  and  associates  be  the  same  as  charged  Miller  and  Baneker 
and  C.  F.  King  &  Co.  on  each  boat,  provided  that  the  compa^ 
ny  can  depend  upon  a  regular  number  each  week,  in  order  to 
make  the  necessary  arrangements  for  steam." 

Resolved,  *^That  the  secretary  be  directed  to  inform  Morris 
Buokman,  Miller  Bancker  &  Co.  and  A.  B.  Cooley  and  aisooi- 
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ates  of  their  respective  resolutions.'' 

Resolvec,  ''That  a  diyidend  of  $40  a  share  upon  the. stock  of 
the  company  be  declared,  and  paid  to  the  stockholders  by  the 
treasurer  on  and  after  January  1, 1837." 

That,  on  or  about  January  1,  1837,  some  arrangement  was 
made  by  Steyens,  for  or  on  behalf  of  the  New  Brunswick  Co., 
and  the  directors  of  a  company  called  the  Merchant's  Line  Com- 
pany, the  nature  and  particulars  of  which  the  complainant  is  ig- 
norant of,  except  so  far  as  they  are  disclosed  by  the  following 
resolutions  entered  on  the  book  of  minutes  of  the  board  of  di- 
rectors of  the  New  Brunswick  Co.,  over  the  date  of  February 
1, 1837. 

At  a  meeting  of  the  directors  of  the  Merchant's  Line  Compa- 
ny, the  following  resolutions  were  adopted,  viz : 

First,  That  the  line  shall  be  called  hereafter  the  Merchants 
Line,  conducted  exclusively  at  New  York  by  Miller  &  Bancker 
and  at  Philadelphia  by  C.  &  F.  King. 

Second,  That  the  line  shall  be  conducted  from  New  York,  from 
piers  No.  2  and  6  North  river,  at  a  yearly  rent  of  whatever  may 
be  paid  for  said  piers  and  wharfs,  deducting  all  rents  and  wharf- 
age collected,  including  store  house  No.  31  Washington  street ; 
and  at  Philadelphia  No.  19  South  Wharves,  at  a  yearly  rent  of 
wharves  and  office  of  $2,800 ;  and  is  understood  that  all  wharf- 
ages  and  storages  collected  shall  be  deducted  from  rent  paid. 

Third,  That  the  settlement  of  line  shall  take  place  at  Bor- 
dentown,  monthly,  on  all  way  bills  of  the  lines,  and  vouchers 
and  a  list  of  uncollected  bills  to  be  presented  at  each  meeting. 
Regular  monthly  pay  rolls  to  be  made  out  for  monthly  laborers 
and  clerks,  and  be  by  them  receipted. 

Fourth,  The  New  Brunswick  Steamboat  and  Canal  Transpor- 
taticto  Co.  shall  tow  one  or  more  barges  from  each  city  every  oth- 
er day,  at  $25  per  passage,  and  that  all  light  boats  shall  be  half 
price. 

Fifth,  That  the  barges  of  each  line  shall  be  kept  in  good  order 
by  their  respective  owners. 

Sixth,  That  the  proprietors  of  each  line  shall  put  in  the  line 
an  equal  quantity  of  barges. 

Seventh,  That  this  arrangement  shall  go  into  effect  on  the  Ist 
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day  of  January,  1887  9  and  shall  continue  for  one  year. 

Eighth,  That  the  earnings  of  the  line  shall  be  equally  divided 
and  all  responsibilities  equally  borne. 

Ninth,  That  all  clerks  employed  in  the  Merchants  Line,  also 
captains  employed  in  barges,  pass  free  from  city  to  city. 

Tenth,  That  the  New  Brunswick  Co.  furnish,  at  each  end  of 
the  line,  a  competent  clerk  to  take  charge  of  the  books  of  the 
Merchants  Transportation  Line,  under  the  direction  of  Messrs. 
C.  &  F.  King  and  Miller  &  Bancker. 
C.  &  F.  King. 
Miller  &  Bancker. 

H.  R.  Swan,  for  New  Brunswick  Steamboat  and 

Canal  Transportation  Company* 

New  York,  February  1st,  1837. 

That  at  a  meeting  of  the  directors  of  the  New  Brunswick  Co., 
held  at  Spotswood,  January  23,  1838,  at  which  E.  A.  Stevens, 
James  Neilson,  Miles  C.  Smith  and  Isaac  Fisher  were  present, 
the  following  entry  was  directed  to  be  made  in  the  minutes  of  the 
board,  viz :  The  accounts  of  the  treasurer  were  duly  examined 
and  found  to  be  correct,  when  it  was  Resolved,  that  the  receipts 
and  expenditures  be  entered  in  the  book  of  minutes  of  the  sec- 
retary. 

The  amount  received  for  freight  and  passengers  of  Steamboat 
Napoleon,  per  treasurer's  books,  1836  and  1837,        $40,808  37 

The  amount  of  disbursements  for  1836  and  '37,      27,562  10 


$13,246  27 
Resolved,  that  a  dividend  of  $40  a  share  of  said  company  be 
declared  and  paid  to  the  stockholders  from  the  above  earnings, 
by  the  treasurer,  on  the  1st  of  February,  1838. 

The  bill  states,  that  the  above  statement  of  the  receipts  and 
dis{)ursements  for  the  years  1836  and  1837  was  handed  by  E. 
A.  Stevens  to  the  complainant,  who  was  at  that  time  secretary 
of  the  board  of  directors  of  the  New  Brunswick  Co.,  with  a  re- 
quest that  he  should  enter  the  same  in  the  minutes  of  the  board  : 
and  that  he,  the  complainant,  entered  the  same  accordingly^ 
supposing  at  the  time  that  the  same  was  correct ;  but  he  has 
since  discovered  that  the  said  statement  is  entirely  incorrect  y 
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sod  tiiBit  the  receipts  of  the  Napoleon  for  1886  were  $25^116  S5, 
wd  for  1887  $28,540  57;  being,  for  the  md  two  years, 
•58,657  42,  instead  of  $40,808  37  ;  which,  after  deducting  the 
disborsements  for  those  years,  as  stated  in  said  entry,  and  also 
the  dividend  of  $40  a  share  on  200  shares,  ordered  to  be  paid 
on  the  1st  of  February,  1888,  would  leave  in  the  treasury  on 
that  day  a  balance  of  $18,095  82,  instead  of  $5,246  27,  thf 
balance  according  to  the  erroneous  statement  entered  in  said 
book  of  minutes  by  order  of  said  E.  A.  Stevens. 

That  on  the  7th  of  May,  1838,  at  a  meeting  of  the  stockhold- 
ers of  the  New  Brunswick  Co.,  held  at  New  Brunswick,  Edwin 
A.  Stevens,  James  Neilson,  Miles  C.  Smith,  Isaac  Fisher  and 
Ira  Bliss  were  elected  directors  for  the  ensuing  year ;  and  that 
the  said  Ira  Bliss  was  then  and  still  is  a  clerk  in  the  emptoy  of 
Ae  Camden  and  Amboy  Railroad  and  Transportation  Co. 

That  the  complainant  has  been  informed,  and  believes,  that 
there  has  never  been  any  election  of  directors  made  by  the  stock- 
holders of  the  New  Brunswick  Co.  since  1888 ;  and  th*t  said 
Stevens  and  Neilson  designedly  omitted  to  hold  any  election  for 
directors,  for  the  purpose  of  perpetuating  the  control  of  die  said 

E.  A.  Stevens. 

That  the  complainant  believes,  tliat  tlie  other  persons  alluded 
to  by  Stevens  in  his  said  report  made  December  5,  1?S35,  were 
Robert  L.  Stevens,  Robert  F.  Stockton,  John  Potter,  John  R. 
Thomson  and  John  C.  Stevens ;  that  these  per&ons,  together 
with  said  James  Neilson  and  Benjamin  Fish  (one  of  the  firm  of 
Hill,  Fish  8l  Abbe)  were  all,  at  the  time,  directors,  either  of  the 
Camden  and  Amboy  Railroad  and  Transportati<m  Co.,  or  of  the 
Delaware  and  Raritan  Canal  Co.,  and  controled  the  concerns  of 
said  joint  companies  according  to  their  own  discretion ;  they 
either  owning  or  controling  a  majority  of  the  stock  of  said  joint 
companies,  and  electing  such  directors  as  they  saw  proper.  And 
the  complainant  states,  as  a  reason  for  his  belief,  that  it  appears 
by  the  books  of  the  treasurer  of  the  New  Brunswick  Co.,  pre- 
vious to  the  year  1839,  that  Robert  L.  and  E.  A.  Stevens  w<»re 
the  owners  of  50  shares  of  the  stock  of  that  company,  Rabert 

F.  Stockton,  of  22  shares,  John  Potter,  of  20  shares,  Jaates 
Neilson,  of  12  shares,  B^amin  Fish,  of  6  shares,  John  R. 
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Thomson,  of  5  shftres,  John  C.  Stevens,  4  shares,  in  all  119, 
of  Ihe  200  shares  of  the  New  Brunswick  Co.,  owned  by  the  said 
•directiHrs  of  the  said  joint  companies. 

That  a  considerable  number  of  the  remaining  shares  of  the 
«tock  of  the  New  Brunswick  Co.  were  held  by  the  agents,  engi- 
neers, or  clerks  of  the  said  joint  companies,  or  by  persons  oth- 
erwise interested  in  the  said  joint  companies,  as  by  a  list  of  the 
stockholders  of  the  New  Brunswick  Co.,  annexed  to  the  bill, 
-will  appear. 

That  the  complainant  was  appointed  secretary  of  the  board  of 
directors  of  the  New  Brunswick  Co.  at  the  first  organiiation  of 
the  board,  m  1881,  and  continued  to  act  as  such  till  Afyril,  18S9, 
«jad  to  enter  the  transactions  of  said  board,  and  to  keep  the  book 
of  minutes  in  his  custody ;  but  that  some  time  in  said  year, 
Miles  C.  Smith,  president  of  the  company,  applied  to  him  and 
told  him  that  James  Neilson  wanted  to  borrow  the  book  of  min- 
utes from  the  complainant ;  that  the  complainant,  believing  that 
Neilson  wanted  the  book  for  the  said  £.  A.  Stevens,  replied, 
that  if  they  got  the  book  it  would  not  be  returned ;  and,  so  be- 
lieving, he  did  not  at  that  time  deliver  the  book  of  minutes  to 
said  Smith.  But,  soon  after  said  application  to  him,  he,  the 
complainant,  bought  a  blank  book,  and  copied  into  it  the  min- 
utes of  the  proceedings  of  the  company  from  the  original  book 
of  minutes,  and  after  he  had  transcribed  the  whole  of  the  min- 
utes into  the  blank  book,  he  delivered  the  said  copy  to  tlie  said 
Smith,  who,  as  the  complainant  was  informed  and  believes,  hand- 
ed it  to  Neilson,  who  delivered  it  to  said  E.  A.  Stevens;  but 
the  complainant  kept  the  original  book  of  minutes,  and  still  keeps 
the  same  in  his  possession,  ready  &c.,  and  to  which  he  refers. 

That  the  book  he  so  delivered  has  never  been  returned  to  the 
complainant,  and  he  has  never  been  able  to  obtain  possession  of 
it,  though,  as  such  secretary,  he  was  entitled  to  the  custody  of 
it,  and  though,  as  he  believes,  he  is  still  the  secretary  of  the 
company,  and  has  no  knowledge  that  he  has  ever  been  turned 
out  of  his  said  office,  or  that  any  other  secretary  has  been  ap- 
pointed. 

The  complainant  believes  and  charges,  that  Smith  delivered 
the  said  book  to  Neilson,  and  that  Neilson,  shortly  after,  deliv- 
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ered  it  to  E.  A.  Stevens;  that,  since  that  time,  he  has  been  able 
to  procure  but  little  information  in  relation  to  the  proceedings  of 
the  company ;  and  that  he  has  not  been  requested  to  attend  as 
secretary  any  meeting  from  the  time  he  delivered  the  said  bo#k 
of  minutes  to  said  Smith ;  and  he  believes  the  reason  is,  because 
Stevens  manages,  controls  and  directs  the  business  of  the  com- 
pany at  his  will  and  pleasure,  and  because  he  wishes  to  keep  se- 
cret the  proceedings  of  the  company,  and  that  when  he  calls  in 
two  other  directors  it  is  only  as  matter  of  form,  to  ratify  what 
he  has  already  done,  or  determined  to  do. 

The  bill  states,  that  Stevens  refuses  to  give  the  complainant 
any  actount  or  information  as  to  the  manner  in  which  he  con- 
ducts the  affairs  of  the  company ;  and  that  he  claims  a  right  to 
conduct  them  in  his  own  way,  and  not  to  give  any  account  of  his 
proceedings,  under  pretence  that  he  represents  the  stock  of  a 
majority  of  the  stockholders. 

That  since  Stevens  has  had  the  control  of  the  company,  he 
has  expended  or  caused  to  be  expended  very  large  sums,  some, 
for  the  purposes  of  the  company,  and  some,  for  purposes  wholly 
foreign  to  the  objects  of  the  company,  and  without  rendering  any 
account  to  the  stockholders,  or  to  the  board  of  directors  of  the 
company,  and  without  causing  the  same  to  be  entered  in  the  min- 
utes of  the  company. 

That  he  purchased  with  the  funds  of  the  company,  and  with- 
out the  consent  of  the  stockholders,  four  iron  steamboats,  for 
$42,703  63,  a  larger  sum  than  they  were  worth ;  which  were 
bought,  as  the  complainant  is  informed  and  believes,  of  Robert 
F.  Stockton,  who  acted  as  a  director  and  stockholder  in  said  com- 
pany at  the  time ;  a,nd  the  complainant  believes  and  charges,  it 
was  not  necessary  for  the  purpose  of  carrying  on  the  legitimate 
business  of  the  company  that  said  boats  should  be  purchased  at 
the  time  they  were  purchased. 

That  said  Stevens,  between  April  1, 1835,  and  April  1, 1846, 
purchased,  with  the  funds  of  the  New  Brunswick  Co.,  and  with- 
out the  consent  of  the  stockholders,  a  steamboat  called  the  Rari- 
tan,  at  about  $50,000,  three  schooners,  called  the  Delaware, 
Porpoise  and  Whale,  at  about  $2,500  each,  and  one  iron  steam- 
boat called  the  Mars,  at  about  $9,000,  fifteen  freight  barges,  at 
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about  $8,000  each,  sixteen  coal  barges,  at  about  $2,000  each, 
and  one  steamboat  called  the  Hornet,  at  about  $16,000. 

That  the  only  kind  of  boats  which  the  New  Brunswick  Co. 
are  authorised  by  their  charter  to  buy,  hold  or  employ,  are  either 
steamboats  or  canal  boats ;  and  that,  since  their  purchase  by 
said  Stevens,  he  has  caused  the  said  schooners  to  be' employed  in 
carrying  freight  between  Amboy  and  New  York ;  and  that  since 
April,  1846,  two  of  said  schooners  have,  by  the  direction  or  con- 
sent of  Stevens,  been  employed  in  carrying  freight  between 
South  Amboy  and  New  York.  That  such  purchase  and  employ- 
ment of  said  three  schooners  was  a  breach  of  trust  in  Stevens 
and  a  violation  of  his  duty  as  a  director  of  said  company. 

That  the  complainant  believes  and  charges,  that  the  said  three 
schooners  were  purchased  by  Stevens  for  the  purpose  of  enabling 
him  to  carry  into  effect  the  ille^l  contract  entered  into  between 
the  Camden  and  Amboy  Railroad  and  Transportation  Co.  and 
the  New  Brunswick  Co.  and  consummated  by  said  Stevens  and 
herein  before  related. 

That  the  New  Brunswick  Co.  are  only  authorized  to  employ 
their  boats  and  steamboats  between  Philadelphia  and  New  York 
and  the  intermediate  ports ;  but  that  Stevens,  in  violation  of  his 
duty  as  a  director,  and  of  the  provisions  of  the  charter  of  the 
New  Brunswick  Co.,  has  caused  the  said  iron  steamboats  be- 
longing to  the  company  to  be  employed  in  the  transportation  of 
goods  and  merchandize  between  Philadelphia  and  Albany,  and 
Philadel^^a  and  Hartford. 

That  Stevens  purchased  or  caused  to  be  purchased,  without 
the  consent  or  knowledge  of  the  stockholders  of  the  New  Bruns- 
wick Co.,  with  the  funds  of  the  said  company,  certain  real  es- 
tate in  Philadelphia,  called  the  Walnut  street  property,  and 
caused  the  title  thereof  to  be  vested  in  one  of  his  brothers,  (un- 
der pretence  that  the  company  could  not  hold  real  estate  in  Penn- 
sylvania.) That  the  said  real  estate  was  not  necessary  for  the 
objects  of  the  incorporation,  and  that  the  purchase  thereof,  with 
the  funds  of  the  company,  was  a  breach  of  trust  and  violation  of 
the  duty  of  said  Stevens  as  a  director  of  the  said  company. 

That  Stevens  bought,  with  the  funds  of  the  company,  and 
without  the  knowledge  of  the  stockholders,  certain  real  estite  in 
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Bmlol,  Penn.,  consisting  of  two  houses,  not  neeessarj  for  tibe^ 
objects  of  the  incorpcnration,  and  caused  the  deed  for  the  same  lo^ 
be  made  to  Benjamin  Fish,  under  the  same  pretenoe,  and  that 
this  imrehase  was,  also,  a  breach  of  trust  in  him,  and  a  viidatioo. 
of.  his  duty  as  a  director. 

That,  in  or  about  the  year  1840,  the  said  Stevens,  as  sola 
manager  and  superintendent  of  the  New  Brunswiek  Co.,  or  he 
and  Nirilson  and  Thomson,  or  some  other  director  instead    of 
TlKMnpson,  loaned  to  said  Stevens,  as  an  individual,  the  funda 
of  the  New  Brunswick  Co.  to  the  amount  of  $14,400,  or  somo' 
other  large  sum,  and  took,  as  the  complainant  believes,  only  the^ 
personal  security  of  Stevens  for  the  repaymoit  thereof,  with  in** 
terest.     That  the  New  Brunswick  Co.  are  not  authoriiedby 
their  charter  to  loan  money ;  and  that  this  loan  was  a  breaeb  of 
trust  in  Stevens  and  the  other  directors  who  assented  to  it,  and 
a  violation  of  their  duty  as  directcnrs ;  and  that  no  entry  or  min- 
ute of  said  loan  has  been  made  in  the  minutes  of  the  board  of 
directors. 

That  Stevens,  Neilson  and  Thomson,  or  one  of  them,  have, 
as  complainant  is  informed  and  believes,  loaned  to  other  individ- 
uals, unknown  to  complainant  and  without  the  consent  of  the 
stockholders,  other  large  sums  of  money  of  the  company  amount- 
ing to  about  $12,000,  also*  in  violation  of  their  trust,  and  in 
breach  of  their  duty  as  directors. 

That  the  complainant  has  been  informed  and  believes,  that  an 
agreement  was  entered  into  by  the  joint  companies  called  the 
Delaware  and  Raritan  Canal  Co.  and  the  Camden  and  Axaboy 
Railroad  and  Transportation  Co.,  or  by  one  of  them,  or  by  some 
of  their  agents  or  directors,  or  the  agents  or  directors  of  one  of 
them,  for  or  on  their  joint  behalf,  or  for  or  on  behalf  of  one  of 
said  companies,  witii  the  New  Brunswick  Co.,  or  with  said  Ste- 
vens or  some  other  director  of  the  New  Brunswick  Co.,  cm  tibeir 
behalf,  that  the  New  Brunswick  Co.  should  pay  to  the  said  joint 
companies,  or  one  of  them,  an  aggregate  yearly  sum  for  the 
transportation  of  merchandiie  or  freight  on  the  Delaware  and 
Raritan  canal,  and  that  the  New  Brunswick  Co.  should  have  all 
the  profits  ov^  and  above  the  said  aggregate  amouniflo  agiead 
tabe 
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Tbftt-  the  Wtilnnt  street  property  so  as  aforesaid  purchased  by 
Stefvenv  prerioQS  to  1848  has  yielded  an  annual  interest  of  15 
per  oent^  on  the  amount  paid  for  it,  and  has  increased  in  value  to 
acwlj  double  that  amount.     That  at  a  meeting  of  the  directors 
of  tlie  New  Brunswick  Co.,  at  New  Brunswick,  on  the  18th  of 
March,  1847,  Stevens  admitted  that  this  Walnut  street  proper- 
ty was  bought  for  the  New  Brunswick  Co.;  but  said,  that  by 
tbe  laws  of  Pennsylvania  the  company  could  not  hold  real  estate 
in  that  State ;  and  the  complainant  replied  that  Benjamin  Fish 
had'told  him  that  said  property  had  not  been  deeded  to  the  com- 
pany',  but  that  Robert  L.  Stevens  held  it  in  trust  for  the  compa- 
ny;  and  that  E.  A.  Stevens  admitted  that  statement  to  be  cor- 
reetj  and  then  said  that  a  trustee  could  not  hold  it  for  the  com- 
pany^  and  that  Hoi  ace  Binney  had  given  such  an  opinion,  and 
that  the  $43,000  was  invested  in  property  in  Camden  and  draw- 
ing six  per  cent.     That  this  was  the  first  information  or  suspi- 
cion of  the  complainant  that  any  of  the  funds  of  the  New  Bruns- 
wick Co.  had  been  invested  in  real  estate  in  Camden,  New  Jer- 
sey. 

The  bill  charges,  that  the  application  of  the  funds  of  the  New 
Brunswick  Co.  to  the  purchase  of  land  in  Camden  was  a  breach 
of  trust  in  said  E.  A.  Stevens,  and  a  violation  of  his  duty  as  a 
director ;  and,  the  complainant  believes  and  charges,  that  the 
reason  why  the  title  of  the  Walnut  street  property  was  changed 
from  the  trustee  of  the  New  Brunswick  Co.,  and  the  amount  of 
money^paid  for  it  vested  in  property  in  Camden,  was,  because 
the  Walnut  street  property  had  nearly  doubled  in  value  since  it 
wae  purchased  with  the  funds  of  the  New  Brunswick  Co.,  and  to 
enable  £.  A.  Stevens  and  his  associates  to  appropriate  to  their 
own  use  the  increased  value  of  the  said  property  which  of  right 
belmged  to  the  New  Brunswick  Co. 

That  the  said  New  Brunswick  Co.,  ever  since  the  commence- 
ment of  their  operations,  have  done  a  very  profitable  business ; 
and  that  after  the  business  of  transporting  goods  on  the  railroad 
wae  taken  from  the  Union  Transportation  Line,  and  given  to- 
the  New  Brunswick  Co.,  the  business  and  profits  of  the  compa- 
ny-wore very  m(uch  increased,  as  would  fully  appear  if  die  bookpi 
of-  ij^  cottipaity  w«re  produced. 
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That  the  New  Brunswick  Co.  continued  to  do  the  busiiieM  of 
transporting  goods  on  the  canal  and  on  the  Camden  and  Aniboj 
Railroad,  between  New  York  and  Philadelphia,  from  1886  to 
April  1, 1846.  That,  from  the  earnings  of  the  Napoleon  and 
the  sloop  James  Bennet,  the  company  declared  a  dividend  of  $55 
on  each  share,  on  the  15th  of  February,  1833,  and  another  divi- 
dend of  $45  a  share,  on  the  4th  of  December,  1833,  being  an 
aggregate  dividend,  within  ten  months,  of  $100  derived  from 
the  earnings  of  only  two  of  the  complainant's  boats. 

That,  on  or  about  January  30,  1846,  E.  A.  Stevens  caused  a 
meeting  of  the  directors  of  the  New  Brunswick  Co.  to  be  conve- 
ned at  Trenton ;  at  which  meeting  the  said  Stevens,  James  Neil- 
son,  J.  R.  Thomson  and  Miles  C.  Smith  attended ;  and  the 
complainant  shews,  that  Smith,  the  president  of  the  company, 
made  inquiry  of  Neilson  and  Stevens  what  the  object  of  said 
meeting  was ;  and  he  was  given  to  understand  that  its  object  was 
to  take  the  business  of  transporting  merchandize  and  other  arti- 
cles on  the  Camden  and  Amboy  road  from  the  New  Brunswick 
Co.,  and  give  it  to  the  Union  Transportation  Co.,  or  some  other 
company ;  and  thereupon  the  said  Smith  refused  to  preside  at 
said  board,  or  take  any  part  in  the  proceedings  thereof ;  and 
.  then  the  said  Stevens,  Neilson  and  Thomson  proceeded  to  elect 
or  pretended  to  elect,  Richiird  Stockton  as  a  director,  in  the 
place  of  his  father,  Robert  F.  Stockton.  That  the  said  pretend- 
ed election  was  wholly  illegal  and  void,  there  being  no  vacancy 
at  the  time,  and  there  having  been  no  notice  given  of  a  meeting 
of  directors  for  the  purpose  of  such  election,  and  no  notice  given 
of  any  special  election  for  directors  according  to  the  directions  of 
the  charter  and  the  by-laws  of  the  company.  That  after  the 
said  pretended  election,  the  said  Richard  Stockton  took  his  seat 
at  the  board,  and  Stevens,  Neilson,  Thompson  and  said  Stock- 
ton passed,  as  the  complainant  has  been  informed  and  believes, 
some  resolution  to  take  away  the  business  of  transporting  goods 
and  merchandize  on  the  Camden  and  Amboy  Railroad  from  the 
New  Brunswick  Co.,  and  give  it  to  the  Union  Transportation 
Company.  And  that,  in  pursuance  or  under  pretence  of  the 
resolution  thus  illegally  passed,  the  said  Stevens  did,  on  or  about 
April  1. 1846,  take  from  the  New  Brunswick  Co.  the  said  hwA' 
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B6B8|  and  give  it  to  a  fictitious  company,  called  the  Union  Trans- 
pogrtntion  Line.  That  in  truth  there  is  no  such  company  or  as- 
mntism  as  the  Union  Transportation  Line  now  in  existence ; 
Ini  tkat  the  name  ^^The  Union  Transportation  Line"  is  a  mere 
name  under  which  E.  A.  Stevens  has  directed  the  business  of 
transporting  goods  across  New  Jersey  between  New  York  and 
Philadelphia  to  be  done,  for  the  purpose  of  concealing  the  names 
of  the  persons  actually  interested  in  the  said  business,  or  for 
some  other  motive. 

That  previous  to  the  1st  of  April,  1846,  and  while  the  busi- 
ness of  transporting  goods  between  the  said  cities  was  carried  on 
by  the  New  Brunswick  Co.,  under  the  direction  and  supervision 
of  said  Stevens,  the  receipts  given  by  the  agents  of  the  said 
company  for  articles  delivered  to  them  for  transportation  on  the 
railroad  across  New  Jersey  had  the  following  commencement  or 
caption  to  them,  viz : 

"Union  Transportation  Line 

"Between  New  York  and  Philadelphia,  via  railroad  across 
"  New  Jersey." 

"New  Brunswick  Canal  and  Steamboat  Transportation  Com- 
"  pany,  proprietors, 

"For  the  conveyance  of  merchandize,  specie,  baggage  &c.|&c., 
^^  and  insurance  efiected  whenever  required  on  any  package  to  its 
^^  full  amount  of  value. 

"Office  in  Philadelphia,  No.  45  South  Wharves,  two  doors 
below  Walnut  street,  W.  S.  Freeman  agent;  New  York  on 
Pier  No.  2,  North  river,  near  the  Battery,  A.  Decker,  Agent." 

That  the  words  "New  Brunswick  Canal  and  Steamboat  Trans- 
portation Company"  were  first  inserted  by  the  agents  of  the 
New  Brunswick  Steamboat  and  Canal  Transportation  Co.,  short- 
ly after  the  said  E.  A.,Stevens  and  James  Neilson  became  di- 
rectors of  that  company,  and  Stevens,  for  himself  and  as  attor- 
ney for  others,  acquired  a  majority  of  the  stock  of  said  compa- 
ny ;  and  that  the  said  words  were  continued  in  the  caption  to  all 
the  printed  receipts  given  by  the  agents  of  the  New  Brunswick 
Co.,  until  April  1,  1846,  when  they  were  left  out ;  and,  the 
oomplainant  charges,  were  left  out  by  the  direction  of  Stevens. 

Thcf  bill  states,  that  if  the  New  Brunswick  Co.  ever  were  the 
60 
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proprietors  of  the  Union  Line,  they  have  done  no  legal  act  to 
transfer  the  proprietorship  to  any  person  or  persons  or  body  cor- 
porate,  but  remain  the  proprietors  of  said  line  still ;  and  that  if 
there  is  any  such  company  or  association  still  in  existence,  or  if 
it  possesses  any  property,  the  same  belongs  to  the  New  Bruns- 
wick Company. 

That  after  Stevens  had,  within  the  period  of  eight  or  nine 
years,  expended  or  caused  to  be  expended  $200,000  and  more 
of  the  money  of  the  stockholders  of  the  New  Brunswick  Co.  in 
the  purchase  of  steamboats,  iron  propellers,  schooners,  freight 
barges,  coal  barges,  docks,  wharves,  houses  and  other  property, 
for  the  purpose  of  accommodating  the  public  and  transporting  all 
the  merchandize  and  other  articles  on  the  canal  and  railroad  be- 
tween New  York  and  Philadelphia,  Stevens,  without  consulting 
the  stockholders,  and  without  giving  any  previous  notice  to  the 
directors  of  such  intention,  by  the  aid  of  his  associates  James 
Neilson  and  John  R.  Thomson,  caused  the  said  business  of 
transportation  on  the  railroad  to  be  taken  away  from  the  said 
New  Brunswick  Co.,  and  thereby  deprived  them  of  the  great  pro- 
fits arising  therefrom ;  and  that  such  act  of  Stevens,  Neilson 
and  Thomson  was  a  breach  of  trust,  and  violation  of  their  duty 
as  directors  of  said  New  Brunswick  Co. 

That  notwithstanding  Stevens  has  had  the  control  and  man- 
agement of  the  New  Brunswick  Co.  since  the  beginning  of  1836, 
yet  that  he  has  not  fully  accounted  for  the  canmigs  of  the  steam- 
boat Napoleon  from  that  time  to  the  summer  of  1889,  nor  of  the 
steamboat  Raritan,  (the  property  of  said  company,)  from  the 
year  1840  to  the  present  time  :  which  earnings,  the  bill  charges, 
amount  to  $50,000.  And  that  Stevens  has  not  accounted  for 
the  earnings  of  the  two  schooners  belon^g  to  the  New  Bruns- 
wick Co.,  which  he  has  kept  in  the  service  of  the  Union  line, 
transportingigoods  and  merchandize  between  South  Amboy  and 
New  York. 

That  the  New  Brunswick  Co.  were  the  proprietors  of  what 
was  called  the  Union  Transportation  Line,  which  line  carried 
freight  and  merchandize  from  Philadelphia  to  New  York^  by  the 
way  of  the  Camden  and  Amboy  Railroad,  and  the  eamiiifi  of 
said  line  belonged  to  said  New  Brunswick  Co.;  and  thftt  Ste- 
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Tens  had  the  sole  control  and  management  thereof,  yet  has  not 
accounted  with  the  stockholders  or  directors  of  the  said  compa- 
ny for  said  earnings,  from  1836  to  1846,  dnring  which  period 
the  earnings  of  said  line  amounted,  as  the  complainant  believes 
and  charges,  to  about  $400,000. 

That  notwithstanding  Stevens  caused  to  be  purchased,  with 
the  funds  of  the  New  Brunswick  Co.,  four  iron  steamboat  pro- 
pellers, called  the  Black  Diamond,  the  Ironside,  the  Vulcan  and 
the  Anthracite,  and  the  iron  steamboat  Mars,  and  also  frieght 
and  coal  barges,  and  caused  them  to  be  employed  on  the  Dela- 
ware and  Raritan  canal  in  the  transportation  of  merchandize, 
coal  and  other  freight  between  New  York  and  Philadelphia  and 
other  places,  and  though  they  were  under  the  sole  control  and 
direction  of  Stevens  from  1836  to  1846,  yet  that  Stevens  has 
never  rendered  to  the  stockholders  of  the  company  any  account 
of  the  earnings  thereof,  nor  made  any  dividend  of  the  earnings 
thereof  among  the  stockholders,  or  given  them  any  explanation 
or  satisfaction  in  regard  to  his  management  thereof. 

That  the  complainant  is  informed  and  believes,  that  Stevens 
caused  to  be  purchased,  with  the  funds  of  the  New  Brunswick 
Co.,  a  large  number  of  freight  cars,  for  the  purpose  of  carrying 
freight  on  said  railroad,  while  said  company  carried  freight 
and  merchandize  thereon,  in  the  name  of  the  Union  Trans- 
portation Line;  and  that  said  Stevens  has  never  made  any 
report  to  the  stockholders  of  the  purchase  of  said  cars,  or 
of  their  number  or  value  ;  nor  any  dividend  of  the  earnings  of 
said  cars,  or  of  the  business  done  by  said  company  on  said 
railroad. 

That  notwithstanding  the  expenditure  of  $43,000  by,  or  un- 
der the  direction  of  Stevens,  for  the  Walnut  street  property  in 
Philadelphia,  in  1843,  yet  he  has  rendered  no  account  to  the 
stockholders  of  the  New  Brunswick  Co.  of  said  purchase,  or  of 
the  rents  and  profits  thereof,  nor  made  any  dividend  of  such 
rents  or  profits,  though  the  same  must  produce  an  annual  rent  of 
more  than  $6,000. 

That  the  books  of  the  New  Brunswick  Co.,  excepting  the  book 
of  minutes  of  the  board  of  directors  and  the  books  of  the  treas- 
urer) are  in  the  possession  of  William  Anderson  and  Abel  Deck- 
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er,  in  New  York,  and  of  William  H.  Gatzmer  and  WiUiam  S. 
Freeman,  in  Philadelphia,  and  that  the  treasurer's  books  are  in 
the  possession  of  Abraham  S.  Neilson,  in  New  Brunswick,  and 
the  book  of  minutes  of  the  board  of  directors  since  April  19, 
1889,  the  complainant  believes  to  be  in  the  possession  of  said  E. 
A.  Stevens ;  and  that  said  books  are,  by  the  orders  and  direc- 
tion of  Stevens,  kept  concealed  from  the  stockholders  of  the 
New  Brunswick  Co.,  although  the  stockholders,  or  some  of  them, 
have  made  repeated  efforts  to  see  and  have  an  opportunity  to  ex- 
amine them. 

That  the  oflSce  of  the  directors  is  required  by  the  charter  to 
be  kept  in  this  State ;  and  that  Stevens,  since  he  has  taken  the 
control  and  management  of  the  company,  has  not  kept  any  of- 
fice of  the  directors,  or  for  the  directors,  or  for  the  books  and 
papers  of  the  directors  of  the  company,  in  this  State  ;  and  that 
in  neglecting  to  keep  the  office  of  directors  in  this  State  the  said 
E.  A.  Stevens  has,  also,  violated  his  duty  as  a  director  of  the 
company. 

That  Stevens,  though  repeatedly  called  on  by  the  complainant, 
and  by  other  stockholders  of  the  New  Brunswick  Co.,  has  whol- 
ly refused  to  make  any  statement  of  the  afiairs  of  the  company, 
or  to  give  them  any  information  of  the  earnings  or  profits  of  the 
company. 

That  Stevens,  being  called  on  by  the  complainant,  on  the  18th 
of  March,  1847,  and  requested  to  give  him  a  statement  of  the 
earnings  and  profits  of  the  company,  replied,  that  he  managed 
the  same  as  a  dose  corporation,  and  that  he  should  not  give  any 
statement  of  the  earnings,  profits  or  business  of  the  company  to 
the  complainant. 

That  on  or  about  March  28, 1847,  Stevens,  without  the  ocm- 
flent  of  the  stockholders,  has  sold  16  coal  barges,  the  property 

'""  and  the  complainant  has  been  informed  and 
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That  Stevens  caused  the  business  of  transporting  goods  and 
merchandize  on  the  Delaware  and  Raritan  canal,  between  Phil- 
adelphia and  New  York,  and  Philadelphia  and  Albany,  and  Phil- 
adelphia and  Hartford,  done  by  the  New  Brunswick  Co.,  to  be 
done  in  different  names^  and  to  be  called  by  the  name  of  various 
lines ;  sometimes  in  the  name  of  the  Merchant's  Canal  Line 
Steam  Towboat  Co.;  sometimes,  in  the  name  of  the  Merchant's 
Canal  Line ;  sometimes,  in  the  name  of  the  Merchant's  Trans- 
portation Line  ;  and  sometimes,  in  the  name  of  the  Merchant'a 
Line ;  and  caused  the  books  and  accounts  of  freight  carried  by 
the  New  Brunswick  Co.  to  be  kept  in  the  names  of  the  lines 
above  stated,  or  one  of  them ;  and  that  he  caused  the  business 
of  transportation  done  by  the  New  Brunswfbk  Co.  on  the  Cam- 
den and  Amboy  Railroad,  and  by  that  railroad  through  from  New 
York  to  Philadelphia,  to  be  done,  sometimes,  in  the  name  of  the 
Union  Transportation  Line;  sometimes,  in  the  name  of  the 
Union  Transportation  Line  New  Brunswick  Canal  and  Steam- 
boat Transportation  Company  Proprietors  ;  and  sometimes,  by 
the  name  of  the  Union  Line  ;  and  that  he  caused  the  books  and 
accounts  of  the  business  of  transportation  done  by  the  New 
Brunswick  Co.  on  the  said  canal  and  railroad,  and  between  New 
York  and  Philadelphia,  to  be  kept  in  the  names  of  said  lines, 
for  the  purpose  of  concealing  and  keeping  secret  the  operations 
and  business  of  the  said  New  Brunswick  Co.,  and  to  prevent 
them  and  the  public  from  obtaining  any  information  in  relation 
to  the  proceedings  of  the  said  company. 

That  the  assumption  of  said  Stevens  to  continue  the  business 
of  the  company  as  a  close  corporation,  and  to  prevent  the  stock- 
holders from  having  information  in  relation  thereto,  and  his  refu- 
sal to  give  the  stockholders  any  account  of  the  earnings  c^  the 
company,  is  a  breach  of  trust  and  violation  of  his  duty  as  a  di- 
rector. 

The  bill  prays,  that  said  E.  A.  Stevens,  James  Neilson  and 
John  R.  Thomson  may  set  forth  a  full  account  of  all  the  prop- 
erty, real  and  personal,  which  they  or  either  of  them  have  bought 
with  the  money  of  the  New  Brunswick  Co.,  from  the  year  1884 
to  this  time,  and  of  the  rents  and  profits  of  the  real  estate  bought 
by  Stevens,  or  by  any  other  person  with  his  knowledge  and  con- 


,^ 
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sent,  with  the  funds  or  upon  the  credit  of  the  New  Bnmswidc 
Co.,  which  have  come  to  the  hands  of  said  Stevens/or  of  any 
other  person  for  his  use,  or  for  the  use  of  the  said  company  with 
his  knowledge  or  consent,  during  the  time  aforesaid.  And  that 
he  may  account  for  all  the  monies  received  by  him,  either  as  a 
director,  treasurer,  agent,  manager  or  superintendent  of  the 
company,  or  of  the  business  of  transportation  done  by  the  boats, 
steamers,  barges,  cars  or  engines  of  the  New  Brunswick  Co.,  in 
whatever  name  the  same  was  done.  And  that  Stevens  may  ac- 
couijt  for  all  monies  of  the  New  Bumswick  Co.  expended  by  him, 
or  by  any  person  for  him,  or  by  his  knowledge  or  consent,  in  the 
purchase  of  steamboats,  barges  or  other  vessels,  or  of  railroad 
cars  or  engines,  or  any  othef  personal  property,  or  in  the  pur- 
chase of  real  estate,  in  New  Jersey  or  elsewhere. 

And  that  Stevens,  Neilson  and  Thomson  may  account  for  all 
breaches  of  trust  as  Directors,  agents,  trustees  or  superintend- 
ents of  the  New  Brunswick  Co.,  and  for  all  mis-appropriations 
of  the  money  of  said  company ;  and  make  good  all  losses  which 
the  company  may  incur  by  reason  of  any  breach  of  trust ;  and 
may  account  for  all  monies  made  by  them,  or  either  of  them,  by 
the  purchase  or  sale  by  them,  or  either  of  them,  of  any  proper- 
ty, real  or  personal,  of  the  company. 

And  that  Stevens,  Neilson  and  Thomson  may  be  decreed  to 
pay  the  complainant  bis  proportionate  share,  as  a  stockholder  of 
the  New  Brunswick  Co.,  of  what  may  be  found  due  and  owing 
from  them  or  either  of  them,  on  the  taking  of  said  account ;  or 
else  to  pay  the  same  to  a  Receiver  to  be  appointed  by  this  Court. 

And  that  Stevens  be  decreed  to  pay  the  complainant  his  pro- 
portionate share  of  the  said  $14,400,  with  the  interest  thereon, 
due  from  said  Stevens  to  the  company,  or  to  pay  said  $14,400  to 
a  Receiver  to  be  appointed ;  and  also  to  pay  the  complainant  his 
proportionate  share  of  the  proceeds  of  the  sales  of  the  said  16 
coal  barges  sold  by  him  ;  and  also  to  pay  the  complainant  his 
proportionate  share  of  the  earnings  of  the  three  schooners.  Por- 
poise, Delaware  and  Whale,  from  the  time  of  the  purchase  there- 
of until  the  time  of  making  said  decree ;  or  that  he  pay  the  whole 
amount  of  said  earnings  to  a  Receiver  ;  and  that  he  be  decreed 
to  pay  the  complainant  his  proportionate  share  of  all  sorplos 
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monies  in  his  hands,  or  in  the  hands  of  any  person  for  him,  be- 
longing to  the  company,  and  not  required  for  the  business  of  the 
company,  or  to  pay  the  same  to  a  Receiver ;  and  that  Stevens 
may  set  forth  and  discover,  whether  he  has  loaned  to  himself,  of 
the  monies  of  the  company,  or  borrowed  of  himself  as  one  of  the 
directors  of  the  company,  or  of  his  associates,   Neilson  and 
Thomson,  or  of  any  other  and  what  directors  of  the  company, 
any,  and  what  monies  of  the  company,  and  when,  and  what  se- 
curity was  given  for  the  same ;  and  whether  said  Stevens  has 
loaned  any  of  the  funds  of  the  company  to  any  person  or  bocly 
corporate,  and  when,  to  whom,  and  what  amount,  and  on  what 
security ;  and  that  Neilson  and  Thomson  maygset  forth  and  dis- 
cover whether  they  assented  to  the  loan  of  $14,400  to  Stevens, 
and  when,  and  on  what  security ;  and  whether  any  entry  thereof 
was  made  in  the  books  of  minutes  of  the  directors  of  the  com- 
pany ;  and  whether  they  ever  made  any  and  what  other  loans  of 
the  monies  of  the  company,  when,  to  whom,  and  on  what  secu- 
rity, and  what  amount. 

And  that  Stevens,  Neilson  and  Thomson  may  set  forth  and 
discover  all  the  real  estate  purchased  by  them,  or  either  of  them, 
or  with  their  or  any  of  their  knowledge,  with  the  funds  of  the 
company,  and  when  purchased,  who  from,  and  what  was  paid  for 
it,  and  in  whose  name  purchased,  and  who  holds  the  title,  and 
in  whose  occupation  the  same  is,  and  under  what  rent,  and  who 
is  and  has  been  in  the  receipt  of  the  rents  and  profits  thereof, 
and  for  how  long ;  and  a  full  account  of  the  rents  received, 
when,  and  by  whom,  &c.     And  that  the  defendants  may  render 
a  full  account  of  the  earnings  of  the  boats,  barges,  vessels  &c. 
of  the  company  for  each  year,  separately,  from  January  1,  1835, 
to  this  time,  and  of  the  yearly  expenses  of  the  same ;  and  also 
an  account  of  the  business,  earnings  and  profits  of  the  Union 
Transportation  Line,  of  which  the  New  Brunswick  Co.  were  or 
are  proprietors,  from  the  year  1836  to  this  time ;  and  that  the 
said  confederates  may  produce  the  books  of  accounts  of  the 
New  Brunswick  Co.,  and  of  the  various  companies  or  lines  in 
which  &c.,  and  may  leave  the  same  with  the  clerk  of  this^  Court, 
that  the  complainant,  or  any  stockholder  of  the  company,  may 
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examine  them ;  and  particularly  the  books  of  accounts  of  the 
Union  Transportation  Line. 

And  that  the  said  confederates  may  set  forth  all  and  every 
contract  made  by  them,  or  either  of  them,  for  or  on  behalf  or 
in  the  name  of  the  New  Brunswick  Co.,  or  in  any  other  name 
for  their  use  with  the  Camden  and  Amboy  Railroad  and  Trans- 
portation Co.,  and  the  Delaware  and  Raritan  Canal  Co.,  or  ei- 
ther of  them,  for  the  transportation  of  goods  &c.  on  said  rail- 
road, or  on  said  canal,  or  on  both,  from  April  1,  1833,  to  this 
time,  and  when  and  by  whom  the  same  were  made  ;  and  may 
set  forth  the  names  of  all  agents,  clerks,  managers  and  superin- 
tendents employed  by  them,  or  either  of  them,  to  collect  or  re- 
ceive the  monies  due  or  owing  to  the  New  Brunswick  Co,,  from 
April  1,  1835,  to  this  time ;  and  a  true  list  of  all  the  books  of 
accounts  in  the  hands  of  said  Stevens,  Neilson  and  Thomson, 
or  either  of  them,  or  of  their  or  either  of  their  treasurers, 
agents,  clerks,  managers  and  superintendents,  and  of  the  books 
of  the  New  Brunswick  Co.  or  their  treasurer,  agents  &c.,  or 
either  of  them ;  and  of  the  accounts,  letters,  papers,  vouchers, 
memoranda  and  other  writings  relating  to  the  property,  estate, 
aflFairs,  business  and  concerns  of  the  said  company,  which  are 
now  or  ever  were  in  the  possession  of  said  Stevens,  Neilson  and 
Thomson,  or  either  of  them,  or  their  or  either  of  their  treasu- 
rers, clerks  &c.;  and  that  they  may  be  decreed  to  set  forth  a 
true  inventory  of  all  the  estate,  real  and  personal,  of  the  New 
Brunswick  Co.,  in  whosever  name  the  title  may  be ;  and  that  all 
the  property,  real  and  personal,  not  necessary  for  the  objects  of 
the  incorporation  of  said  New  Brunswick  Co.,  be  sold  under 
the  direction  of  this  court,  and  the  proceeds  thereof  divided 
among  the  stockholders,  or  paid  to  a  Receiver  to  be  appointed,  or 
otherwise  secured  and  applied  according  to  the  trusts  of  said  act 
of  incorporation ;  and  that  the  copy  of  the  book  of  minutes  of 
the  said  New  Brunswick  Co.  obtained  by  said  Smith  from  the 
complainant,  and  by  him  delivered  to  Neilson  for  said  Stevens, 
may  be  ordered  to  be  given  up  to  the  complainant  as  secretary 
of  the  company. 
And  that  a  Receiver  be  appointed  of  the  rents  and  profits  of 
^^    the  real  estate  purchased  at  Camden  with  the  funds  of  the  New^ 
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Branswick  Co.  or  for  their  use,  and  also  of  all  other  property, 
real  and  personal,  purchased  by  Stevens  with  the  funds  or  on 
the  credit  of  said  company,  without  the  consent  of  the  stock- 
holders, and  not  necessary  to  the  objects  of  their  incorporation. 
And  that  Stevens  may  be  restrained  from  selling  or  disposing 
of,  or  causing  to  be  sold  or  disposed  of,  any  real  estate  purchas- 
ed with  the  funds  of  said  company,  or  held  in  trust  for  then*,  and 
from  applying  any  of  the  funds  or  credit  of  said  company  to  any 
object  or  purpose  not  necessary  to  the  objects  of  the  said  act  of 
incorporation  and  not  authorized  by  the  same ;  and  from  selling 
or  disposing  of  any  of  the  steamboats,  iron  propellers,  freight 
barges,  coal  barges,  cars  or  engines  of  said  company  without  the 
consent  of  the  stockholders ;  and  from  managing  and  controling 
the  affairs  of  said  company  as  a  close  corporation,  or  in  his  own 
way  or  at  his  own  will  and  pleasure,  and  without  the  consent  or 
authority  of  a  lawfully  constituted  board  of  directors. 

On  the  reading  and  filing  of  this  bill  an  Injunction  was  issued, 
according  to  the  prayer  thereof. 

Notice  was  given,  on  the  part  of  the  complainant,  of  an  ap- 
plication to  be  made  to  the  Chancellor,  at  Trenton,  on  the  16th 
of  April,  1847,  for  the  appointment  of  a  Receiver  of  the  rents 
and  profits  of  the  real  estate  purchased  at  Camden,  New  Jer- 
sey, with  the  funds  of  the  New  Brunswick  Co.,  and  of  the  rents 
and  profits  of  the  real  estate  purchased  in  Philadelphia  and  Bris- 
tol, Pennsylvania,  with  the  money  of  the  New  Brunswick  Co., 
and  of  the  $14,400,  money  of  the  New  Brunswick  Co.,  illegally 
loaned  to  E.  A.  Stevens,  and  also  of  all  other  monies  illegally 
loaned  by  Stevens,  Neilson  and  Thomson,  or  either  of  them,  to 
any  other  person ;  and  that  the  usual  directions  may  be  given  to 
such  Receiver,  or  for  such  other  order  and  directions  as  may  be 
just. 

On  the  9th  of  April,  1847,  a  supplemental  bill  was  filed,  sta- 
ting the  service  of  the  Injunction  on  the  30th  of  March,  1847> 
and  that  since  its  service,  Stevens  caused  a  meeting  of  the  stock- 
holders of  the  company  to  be  held  at  New  Brunswick,  on  the  8d 
of  April,  1847.     That  the  notice  served  on  the  complainant  by 
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Abraham  S.  Neilson,  was  as  follows : 

**Mr.  John  D.  Hager, 

Sir,  You  are  requested  to  attend  a  meeting  of  the  stock- 
holders of  the  New  Brunswick  Steamboat  and  Canal  Transpor- 
tation Company,  at  the  house  of  R.  D.  Stelle,  in  New  Bruns- 
wick, on  Saturday  next,  (April  3,)  on  the  arrival  of  the  cars. 

By  order. 

New  Brunswick,  March  29, 1847.  A.  S.  Neilson." 

That  in  pursuance  of  said  notice  twenty  of  the  stockholders 
attended.  That  he  believes  the  whole  number  of  stockholders 
at  the  time  was  thirty-two. 

That  after  the  said  stockholders  were  assembled,  E.  A.  Ste- 
vens nominated  William  Cook  as  chairman,  and  he  was  thereup- 
on appointed  chairman ;  and  Stevens  then  nominated  Richard 
Stockton  as  secretary  of  the  meeting,  which  was  agreed  to  by 
the  meeting.  That  Stevens  nominated  them  the  said  William 
Cook,  Richard  Stockton  and  Isaac  Fisher  a  committee  to  exam- 
ine several  general  statements  or  schedules,  in  large  sheets  of 
paper,  which  had  been  previously  laid  on  the  table.  That  the 
complainant  then  inquired  when  it  was  expected  the  said  com- 
mittee should  report ;  and  it  was  thereupon  stated,  by  some  one 
of  the  directors  of  the  company,  that  the  said  committee  could 
do  no  more  than  take  a  general  search  in  the  prepared  schedule, 
comparing  it  with  the  books  when  necessary.  That  the  said 
committee  were  tliereupon  appointed,  and  the  meeting  adjourned 
till  after  dinner. 

That  at  said  meeting  he  saw  lying  on  the  table  the  copy  of  the 
book  of  original  minutes  which  he  had  delivered  to  Smith  in 
1838  ;  and  that  he  opened  it  and  found  that  various  entries  had 
been  made  in  it,  since  he  had  parted  with  it,  and  among  others  an 
entry  setting  forth  that  a  loan  had  been  made  by  the  directors, 
of  $27,123,  to  the  Camden  and  Amboy  Railroad  and  Transpor- 
tation Co.,  on  the  20th  of  May,  1839. 

The  complainant  states,  that  the  said  loan  was  entirely  un- 
known to  him  until  he  discovered  it  as  aforesaid.  That  the  said 
loan  was  illegal,  not  only  on  the  ground  that  the  New  Brunswick 
Co.  have  no  authority  by  their  charter  to  loan  money,  but  be- 
cause the  Camden  and  Amboy  Railroad  and  Transportation  Co. 
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have  no  authority  to  borrow  money ;  and  that  the  said  loan  is  a 
violation  of  tnist  on  the  part  of  said  Stevens,  James  Neilson  and 
such  other  of  the  directors  of  the  New  Brunswick  Co.  as  assent- 
ed to  it,  and  a  violation  of  their  duty  as  such  directors. 

That  he  also  discovered  an  entry  made  in  said  book,  signed  by 
John  R.  Thomson  as  secretary,  stating  that  the  amount  paid 
for  the  Walnut  street  property  was  $46,616  00,  instead  of  the 
amount  stated  in  the  original  bill. 

That  when  the  said  stockholders  convened  after  dinner,  the 
said  committee  made  their  report  of  the  aggregate  earnings  and 
expenditures  of  the  steamboats  Raritan  and  Napoleon,  employ- 
ed on  the  river  Raritan,  and  of  the  Railroad  Transportation 
line,  of  the  canal  line  for  freight  of  merchandize,  and  of  the 
steam  towing  company ;  which  report  was  read  so  hastily  that  it 
was  impossible  for  the  complainant  to  write  down,  or  to  retain  in 
his  recollection,  the  particulars  thereof ;  but  to  the  best  of  his 
recollection,  the  aggregate  amount  of  the  expenditures  was  rising 
$4,000,000,  and  the  aggregate  amount  of  receipts  was  some 
$220,000  over  the  amount  of  expenditures. 

That  the  complainant  asked  permission  of  the  chairman  to 
have  the  sums  stated  in  the  report ;  and  the  chairman  replied 
that  the  complainant  should  have  them  after  the  adoption  of  said 
report ;  but  the  complainant  says,  that  after  the  adoption  of  the 
report  he  was  not  able  to  procure  the  same,  either  from  the  chair- 
man or  the  secretary  or  any  one  else.  That  he  then  asked  the 
chairman  for  the  book  of  minutes,  that  he  wished  to  examine  it, 
and  the  chairman  replied  that  he  knew  nothing  about  it ;  that  he 
then  applied  to  the  secretary,  R.  Stockton,  for  the  book,  and  he 
replied  that  the  complainant  could  not  have  it,  that  the  gate  was 
shut.  And  while  the  complainant  was  talking  privately  with  the 
secretary,  J.  R.  Thomson  turned  to  him,  and  in  an  angry  man- 
ner told  him  not  to  let  the  complainant  question  him. 

That  said  Thomson  offered  a  resolution  to  the  meeting,  that 
the  said  company  should  go  into  liquidation.  To  this  resolution 
some  of  the  stockholders  objected,  and  M.  C.  Smith,  the  presi- 
dent, made  some  remarks,  and  said  that  the  difficulty  could  be 
easily  overcome ;"  let  the  books  be  opened  and  all  the  stockhold- 
ers see  what  the  property  is  worth  ;"  and  moved  that  the  com- 
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plainant  be  permitted  to  see  the  books.  This  resolution  was  sec- 
onded by  Mr.  Laurence  Fisher,  one  of  the  stockholders  present. 
Upon  this,  £.  A.  Stevens  rose,  and  in  a  rude  and  offensive  man- 
ner, said,  that  Hager  and  his  man  William  Halsted  ^ould  not 
have  the  books.  That  while  the  resolution  to  go  into  liquida- 
tion was  under  consideration,  the  complainant  offered,  as  an 
amendment  to  it,  the  following  resolution,  viz :  ^'Resolved,  that 
the  books  be  opened  to  every  stockholder,  and  time  be  given  for 
examination."  Tliis  resolution  the  chairman  refused  to  put  to 
the  meeting,  or  to  allow  any  vote  to  be  taken  on  it.  The  resolu- 
tion offered  by  Thomson  was  then  carried;  Stevens,  Thom- 
son, J.  Neilson,  A.  S.  Neilson,  R.  Stockton,  I.  Fisher,  William 
Cook,  M.  C.  Jarkins,  Ira  Bliss,  Wm.  McKnight  and  John  Mc 
Knight  voting  for  it;  the  complainant  voting  against  it ;  and  J. 
Bishop,  Miles  C.  Smith,  George  Richmond,  John  Hatfield,  Law- 
rence Fisher  and  John  H.  Hoagland  not  voting. 

That  Mr.  Patterson  then  inquired,  in  what  way  the  company 
would  go  on  and  wind  up  its  affairs,  as  the  Chancellor  had  al- 
ready put  an  Injunction  on  the  directors  restraining  them  from 
disposing  of  the  property  of  the  company.  To  this  question  J. 
R.  Thomson  replied,  in  a  low  tone  of  voice,  that  the  Chancellor 
had  enjoined  E.  A.  Stevens  alone,  and  there  would  be  no  diffi- 
culty in  getting  rid  of  Stevens. 

That,  soon  afterwards,  Stevens  moved  that  I.  Fisher,  A.  S. 
Neilson,  B.  Fish,  Wm.  Mc  Knight  and  J.  Mc  Knight  be  em- 
powered  to  act  with  the  board  of  directors  in  the  sale  of  the 
property  of  the  company.  That  the  complainant  protested,  and 
voted  against  this  resolution ;  but  that  the  same  was  passed,  by 
a  majority  of  the  stockholders  then  present ;  though  the  com- 
plainant believes,  and  charges,  that  the  stockholders  who  voted 
for  it  were  a  minority  of  the  whole  number  of  the  stockholders 
of  the  company,  many  of  them  not  being  present,  and  some  of 
those  present  not  voting  on  the  resolution. 

That  on  all  the  questions  submitted  to  the  said  meeting  the 
vote  was  taken  viva  voce^  each  stockholder  giving  one  vote. 

That  the  number  who  voted  for  the  resolution  to  go  into  liqui- 
dation, and  the  resolution  offered  by  Stevens,  was  not  more  than 
thirteen.     That  the  whole  number  of  stockholders  does  not, 
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the  complainant  believes  and  charges,  exceed  thirty-three.  That 
of  this  number  twelve  were  absent,  and  six  of  those  present  did 
not  vote,  and  the  complainant  voted  against  said  resolutions. 

The  complainant  insists  that  the  whole  property  of  the  com- 
pany ought  not  to  be  sold  and  the  affairs  of  the  company  woimd 
up,  and  the  franchises  of  the  stockholders  taken  from  them  with- 
out the  consent  of  at  least  a  majority  of  the  whole  number  of 
stockholders,  given  at  a  special  meeting  called  for  the  purpose, 
due  notice  of  the  object  of  the  meeting  being  previously  given  to 
all  the  stockholders. 

The  complainant  believes,  and  charges,  that  the  said  meeting 
of  stockholders  was  got  up  by  Stevens  and  Thomson  for  the 
purpose  of  enabling  them  to  elude  the  injunction  against  Ste- 
vens, and  to  enable  them  to  dispose  of  the  property  before  the 
complainant  could  take  further  measures  to  restrain  them  ;  and 
that  the  resolutions  offered  by  Thomson  and  Stevens  were  con- 
certed and  contrived  by  them  for  the  sole  purpose  of  enabling 
Stevens  to  dispose  of  the  property  of  the  company  without  the 
consent  of  all  the  stockholders,  and  in  violation,  virtually,  if  not 
literally,  of  the  injunction  issued  in  this  cause,  and  that  the 
stockholders  who  voted  for  the  said  resolutions  offered  by  said 
Thomson  and  Stevens  were  either  directors  or  agents  or  engi- 
neers of  the  Camden  and  Amboy  Railroad  and  Transportation 
Co.,  or  of  the  Delaware  and  Raritan  Canal  Co.,  or  interested  in 
the  same,  or  imder  the  influence  of  the  said  Thomson  and  Ste- 
vens. 

That  the  directors  of  the  company  are  not  audiorized  to  dis- 
continue the  corporate  business,  and  distribute  die  capital  stodc 
among  the  stockholders,  and  wind  up  the  concerns  of  the  compa- 
ny, without  the  consent  of  th^  Legislature,  thouj^  a  majority  of 
the  stockholders  should  consent  thereto ;  and  the  complainant  in- 
sists, that  the  duty  of  the  directors  extends  only  to  the  conduct- 
ing and  carrying  on  the  business  of  the  company,  and  not  to  the 
commission  of  any  act  which  shall  destroy  the  company ,*or  the 
vested  rights  or  franchises  of  any  of  the  stockholders ;  and  that 
any  act  on  the  part  of  the  directors  having  for  its  object  to  dis- 
pose of  all  the  property  of  the  company  and  to  wind  up  its  con- 
cerns, or,  in  the  language  of  tihe  resolution  offered  by  said  Thom- 
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0on,  to  cause  it  to  go  into  liquidation,  is  a  breach  ^ef  trust  on  die 
part  of  the  directors  who  TOted  for  said  resolutions,  and  a  viola- 
tion of  their  duty  as  directors  of  the  company. 

That  since  he  gave  to  his  solicitor  and  counsel  instructions  for 
preparing  the  original  bill,  he  has  ascertained,  from  information 
on  which  he  places  reliance,  and  therefore  charges,  that  said  Ste- 
vens, without  the  consent  of  the  board  or  stockholders,  purcha- 
sed, with  the  funds  of  the  company,  nine  shares  of  the  stock  of 
said  New  Brunswick  Co.,  for  the  sum  of  $10,361,  or  at  the  rate 
of  $1,150  a  share  for  stock  the  par  value  of  which  is  only  $250 
a  share. 

That  at  the  time  the  complainant  gave  instructions  for  prepa- 
ring the  original  bill,  he  was  under  the  impression  that  said  Ste- 
vens had  purchased  eight  shares  of  the  stock  of  James  Bishop, 
for  himself,  and  with  his  own  funds,  and  so  informed  his  solici- 
tor and  counsel ;  and  that  he  derived  that  impression  from  a  con- 
versation with  said  Stevens  in  which  Stevens,  conversing  about 
the  purchase  of  said  stock  of  said  Bishop,  made  use  of  these 
words,  or  words  to  this  effect;  "If  I  choose  to  pay  more  for  the 
stock  than  it  is  worth,  it  is  no  business  of  yours."  That  the 
complainant  did  not,  until  the  original  bill  was  filed,  inform  his 
solicitor  and  counsel  that  said  stock  had  been  bought  by  said 
Stevens  with  the  money  of  the  company. 

That  the  purchase  of  said  stock  was  not  necessary  for  the  ob- 
jects of  the  corporation ;  and  that  the  company  have  no  right  to 
purchase  or  hold  the  stock  of  the  company  in  any  manner  not 
expressly  authorized  by  the  act  of  incorporation ;  and  the  com- 
plainant charges,  that  there  is  no  express  authority  given  in  said 
act  to  purchase,  hold  or  deal  in  stock ;  and  that  the  purchase  of 
the  said  eight  shares  of  Bishop  by  said  Stevens,  with  the  funds 
of  the  company,  and  also  the  purchase  of  one  share  of  the  stock 
of  the  company  of  Frederick  Richmond,  by  said  Stevens,  with 
the  money  of  the  company,  was  a  breach  of  trust  in  Stevens, 
and  a  violation  of  his  duty  as  a  director. 

That  the  complainant  has  learned,  since  the  filing  of  his  origi- 
nal bill,  that  the  person  to  whom  Stevens  sold  the  thirteen  bar- 
ges meioitioned  in  the  original  bill  was  Morris  Bnckman,  who, 
Ae  complainant  charges,  was  the  same  person  to  whom  said  Ste- 
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*  ^tei09  otthe  Erectors  of  the  company,  sold  ten  barges,  by  reso- 

*  lation  of  *  JDbCember  80,  1836,  more  fnlly  set  forth  in  the  origi- 

nal  bill^    That  Stevens  well  knew,  at  the  time  he  sold  said  thir- 

ta^  baorges,  that  Buckman  had  never  paid  for  the  first  ten  bar- 

,ge8  he  bought  of  the  company  in  1836,  and  that  the  company 

*had  lost  upwards  of  $17,000  by  him,  and  to  which  amount  and 

more  he  was  still  indebted  to  the  company  at  the  time  the  said 
last  sale  of  barges  was  made.  That  if  the  last  mentioned  sale 
to  Buckman  was  a  bona  fide  sale,  it  was  made  at  a  price  much 
less  than  the  real  value  of  said  thirteen  barges,  it  being  only,  as 
complainant  has  been  informed,  for  about  $1,400  apiece,  where- 
as he  charges  that  said  barges,  at  the  time  of  the  sale,  were 
worth  $2,000  apiece. 

The  complainant  charges,  that  said  sale  of  the  thirteen  bar- 
ges for  the  consideration  aforesaid,  and  while  the  said  ten  barges 
remained  unpaid  for,  was  a  breach  of  trust  in  Stevens  and  a  vi- 
olation of  his  duty  as  a  director. 

The  complainant  states,  that  he  believes  that  said  I,  Fisher, 
A.  S.  Neilson,  B.  Fish,  Wm.  McKnight  and  J.  McKnight,  to- 
gether with  the  said  directors,  J.  R.  Thomson,  J.  Neilson  and 
E.  A.  Stevens,  intend  to  proceed  to  dispose  of  all  the  property 
of  the  New  Brunswick  Co.,  and  will  do  so  unless  restrained  by 
the  injunction  of  this  court. 

This  bill  makes  I.  Fisher,  A.  S.  Neilson,  B.  Fish,  Wm.  Mc 
Knight  and  John  McKnight  parties ;  and  prays  that  they  and 
the  defendants  to  the  original  bill  may  answer  it ;  and  that  it 
may  be  taken  as  and  for  a  supplement  to  his  original  bill ;  and 
that  the  complainant  may  have  the  benefit  of  his  original  suit 
and  proceedings  against  said  I.  Fisher,  A.  S.  Neilson,  B.  Fish, 
William  and  John  McKnight,  and  the  same  relief  against  them 
as  against  the  defendants  to  the  original  bill ;  and  that  they  and 
J.  R.  Thomson  and  James  Neilson  may  be  enjoined  from  dis- 
posing of  any  of  the  property  of  the  company,  or  from  winding 
up  the  concerns  of  the  company,  or  from  causing  the  same  to  go 
into  liquidation,  without  the  consent  of  all  the  stockholders,  and 
for  further  relief. 

The  Injunction  prayed  by  this  supplemental  bill  was  granted 
on  the  9th  of  April,  1847. 
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On  the  17th  April,  1847,  the  motion  for  the  appointment  of  a 
Receiver  was  made. 

The  answer  of  the  defendants  was  put  in  on  that  day,  and 
was  read  in  opposition  to  the  application. 

The  answer  adverts  to  the  act  of  incorporation,  and  says,  that 
by  the  11th  section  of  the  act  it  is  enacted,  that  at  the  first  meet- 
ji^  of  the  directors  they  shall  choose  a  President  from  among 
themselves,  to  serve  for  one  year  thereafter,  and  until  his  suc- 
cessor is  duly  chosen ;  the  President  and  directors  shall  meet  at 
sach  times  and  places  as  they  from  time  to  time  may  agree  on, 
for  transacting  their  business  ;  three  directors  shall  constitute  a 
quorum,  and  if  the  President  be  absent,  they  may  choose  one 
pro  tempore.  That  by  the  8th  section  it  is  enacted  that  a  gene- 
ral meeting  of  the  stockholders  shall  be  held  on  the  first  Monday 
in  May,  in  New  Brunswick,  in  each  and  every  year,  at  such  place 
as  the  Company,  or,  in  default  thereof,  the  President  shall  ap- 
point, whereof  three  weeks  notice  shall  be  given  in  llie  newspa- 
pers printed  in  New  Brunswick ;  and  the  stockholders,  between 
the  hours  of  10  and  3  of  that  day,  shall,  in  person  or  by  proxy, 
elect  by  ballot  four  directors,  being  stockholders,  to  serve  for  one 
year  next  after  their  election,  and  until  their  successors  are 
chosen ;  and  in  case  of  the  neglect  or  omission  of  the  stock- 
holders duly  to  elect  directors  at  an  annual  election,  the  corpora- 
tion shall  not  be  thereby  dissolved,  and  the  old  directors  shail 
l^old  over  and  continue  in  office  until  a  new  election  shall  be  held, 
eitiher  at  a  special  election  or  an  ensuing  regular  annual  election ; 
find  1^  special  election  may  at  any  time  be  held  in  snoh  mannar 
fll^d  fornr  and  ^pon  suofa  notice  as  the  bj-lawB  of  the  ooapiMiy 
pHT  for  tM  Purpose  preeoribe. 

That  at  the  time  of  and  before  the  paflsage  of  die  aet  of  in- 
corporation, the  said  Bislu^,  Richmond,  Dunham,  Fisher  and 
Smith,  named  in  the  act,  and  the  complainant  and  Lawreooe 
Fisher  had  associated  for  the  purposes  in  the  act  mentioned,  and 
had  procured  the  passage  of  the  first  act ;  and  that  the  defend- 
ant £.  A.  Stevens,  and  others,  were  then,  and  had  theretofore 
been  interested  in  a  line  of  steamboats  which  plied  between  New 
Brunswick  and  New  York,  for  transporting  passengers  and 
freight,  called  and  known  aa  ^^  The  Union  Line,''  and  that  im- 
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mediately  after  the  passage  of  said  act,  viz.  on  the  24th  of  Jaa- 
nary,  1881,  and  brfore  the  books  were  opened  for  subsoriptimi 
for  the  stock,  the  associates  above  named,  the  complainant  Hager 
being  one  of  them,  and  being  present,  acting  therein,  appointed 
a  committee  to  confer  with  the  defendant  Stevens  and  the  per- 
sons interested  with  him  in  the  Union  Line,  for  the  purpose  of 
inducing  the  proprietors  of  the  Union  Line  to  unite  with  the  said 
associates,  and  contribute  to  the  capital  stock,  and  bring  to  the 
aid  of  the  said  incoriporation,  for  the  creation  and  enlargement 
of  its  business  and  patronage,  the  good  will  and  business  of  the 
Union  Line,  the  capital  and  influence  of  the  proprietors  thereof^ 
for  the  profit  and  advantage  of  the  said  associates ;  and  thereaf- 
ter the  books  were  opened  and  stock  subscribed,  and  the  instal- 
ments paid,  as  stated  in  the  bill.  And,  thereupon,  the  stock- 
holders purchased,  with  the  funds  of  the  company,  the  steamboat 
Napoleon  and  sloop  James  Bennett,  and  commenced  the  business 
of  transportation  between  New  Brunswick  and  New  York  ;  and 
thereafter,  on  the  16th  of  May  then  next,  the  first  election  of 
directors  was  duly  held.  - 

And  the  defendants  Stevens  and  Neilson,  of  their  own  knowl- 
edge, and  Thomson  on  information  believes  it  to  be  true,  say, 
that  the  said  associates  appointed  the  said  committee^  and  the 
said  subscribers,  severally,  subscribed  for  stock,  in  the  hope  that 
they  should  be  able  to  induce  the  proprietors  of  the  Union  Line 
to  unite  with  them  ;  and  for  that  purpose  they  did,  from  time  to 
time,  between  January  24th  and  May  16th,  1831,  entirely  with- 
out any  application  or  proposal  to  them  by  said  Neilson,  JStevens^ 
or  any  other  person,  to  the  knowledge  of  these  defendants,  or 
either  of  them,  apply  to  said  proprietors  of  the  Union  Line, 
through  said  Stevens  and  Neilson,  not  only  by  the  said  commit- 
tee, but  also  by  others  of  said  stockholders,  and  by  the  complain- 
ant, to  induce  the  proprietors  of  the  Union  Line  to  unite  with 
them  as  aforesaid ;  and  on  such  application,  and  not  on  any  ap- 
plication or  endeavor  made  by  said  Neilson  or  Stevens,  or  any 
other  person,  to  obtain  the  control  of  said  company,  so  far  as 
these  defendants  have  any  knowledge.  Information  or  belief,  a 
negotiation  ensued,  which  resulted  in  the  purchase  from  the  sub* 
acribers,  by  said  Stevens^  for  himself  and  others  interested  with 
52 
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him  in  the  Unicm  Line,  of  104  shares  of  the  stoek,  and  by  ssid 
lleilaon  of  12  shares  of  the  stock ;  and  the  said  subscribers, 
thereupon,  and  before  the  16th  of  May  aforesaid,  respectiyely 
transferred  to  said  Stevens,  Neilson  and  others  the  stock  so  pur- 
chased, among  whom  was  the  said  (3eorge  Abbe,  who,  as  a  mem- 
ber of  the  firm  of  Hill,  Fish  &  Abbe,  had  theretofore  been  em- 
ployed as  the  agents  of  the  said  Union  Line,  upon  commission, 
and  were  interested  therein,  the  complainant  Hager  volimtarily 
selling  and  transferring,  for  that  purpose,  22  of  the  shares  sub- 
ieribed  for  by  him. 

And  the  defendants  answering  as  aforesaid  say,  that  ndther 
Stevens,  nor  any  other  person,  to  the  knowledge  or  belief  of 
tfiese  defendants,  made  use  of  any  threats  or  gave  any  intima- 
tion that  he  would  put  down  the  fare  on  the  steamboats,  if  llie 
Stockholders  did  not  accede  to  his  request,  or  any  other  request, 
so  low  that  the  company  could  not  compete,  &c.,  or  did,  or  said, 
or  intimated  anything  of  that  purport  to  induce  him  to  sell  them 
the  said  stock ;  and  they  deny,  in  manner  aforesaid,  that  the 
company  or  the  stockholders  were  compelled,  for  fear  of  being 
broken  down,  to  accede  to  any  demand  of  said  Stevens,  or  to  let 
him  have  the  control  of  said  company. 

The  defendants  answering  as  aforesaid  say,  that  until  May 
16, 1831,  there  were  no  directors  in  any  manner  chosen  or  ap- 
pointed ;  and  that  on  that  day,  the  complainant  being  present 
and  acting  therein,  Miles  C.  Smith,  George  Abbe,  Edwin  A. 
Stevens,  Isaac  Fisher  and  James  Neilson  were  unanimously 
chosen  the  first  directors,  and  at  a  meeting  of  the  directors,  held 
the  same  day.  Miles  C.  Smith  was  chosen  President,  and  Abra- 
ham S.  Neilson  appointed  Treasurer,  and  John  D.  Hager,  the 
complainant,  appointed  Secretary  of  the  company  for  the  ensuing 
year* 

The  defendants  answering  as  aforesaid  say,  that  the  persons 
then  in  charge  of  the  business  of  receiving  and  deliveringfreight 
and  collecting  the  earnings,  and  the  officers  of  the  steamboats 
and  the  other  vessels  of  the  company,  were  continued  by  the  direc- 
tors in  the  performance  of  their  duties,  under  the  frequent  per- 
sonal superintendence  of  the  President  and  directors^  or  somo  of 
them  I  and  that,  thou£^  there  were  frequent  oonferauiM  betMen 
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^  President  and  directors  in  relation  to  the  management  of  the 
ImsineBB,  no  formal  meeting  was  necessary,  or  was  held,  nntil 
October  29th  of  that  year ,  when  the  acconnts  and  business  for 
the  six  months  then  past  were  subjected  to  examination,  and  a 
dividend  declared,  as  is  alleged  in  the  bill,  out  of  the  earnings 
of  the  company ;  and  thereafter,  on  the  16th  of  June,  1882,  a 
farther  dividend  of  $15  on  a  share  was  declared  and  paid  to  the 
stockholders ;  and  afterwards,  on  the  15th  of  February,  1838,  as 
is  alleged  in  the  bill,  a  dividend  of  $55  on  a  share  was  declared 
and  paid. 

The  defendants  answering  as  aforesaid  say,  that  until  May, 
1834,  $125  only  on  each  share  of  stock  had  been  paid,  making 
$25,000  of  capital  wherewith  the  business  of  the  company  had 
been  carried  on ;  and  that,  in  the  expectation  of  an  increase  of 
business,  and  the  necessity  which  at  or  about  that  time  arose  for 
increasing  the  facilities  for  transporting  it,  it  was  deemed  desira- 
ble by  the  stockholders  and  directors  that  a  further  sum  should 
be  paid  in  on  their  stocky  to  increase  the  capital  of  the  company. 
That  an  opportunity  was  also  presented  to  unite  the  business  of 
another  transportation  line,  doing  a  similar  business,  imder  the 
name  of  the  Union  Transportation  Line,  between  New  York 
and  Philadelphia,  with  the  business  of  said  company,  which  said 
line  had  been  superintended  in  New  York  and  Philadelphia  by 
the  firm  of  Hill,  Fish  &  Abbe,  composed  of  David  S.  Hill,  Ben- 
jamin Fish  and  George  Abbe ;  and  thereupon,  and  with  the  de- 
sign of  effecting  such  union,  and  increasing  the  capital  without 
requiring  the  then  stockholders  to  contribute  any  more  money  to 
the  capital  stock,  a  meeting  of  the  stockholders  of  the  company 
was  regularly  convened,  on  the  17th  of  May,  1834,  and  a  pro- 
position was  made  and  agreed  to,  which  is  set  forth  in  the  bill. 

The  defendants  admit  that,  in  pursuance  of  that  proposition 
and  agreement,  the  said  E.  A.  Stevens,  at  a  meeting  of  the  said 
stockholders,  on  the  5th  of  December  thereafter,  (1884,)  made 
the  report  set  forth  in  the  bill,  and  that  the  recommendation 
therein  contained  was  signed ;  and  they  say  that  the  same  was 
complied  with,  by  the  several  stockholders,  by  the  transfer  of 
the  said  100  shares  of  the  stock  therein  referred  to ;  and  there- 
iipon^  and  therefor,  the  sum  of  $25,000  was  paid  in  on  the  stock 
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of  the  oompmnj,  m  and  far  mn  inwtahnent  of  $125  od  eadiikiie, 
bj  the  said  Hill,  Fish  &  Abbe,  and  others,  the  pudiasers  then- 
of ;  and  thereby  the  capital  wherewith  to  carry  on  the  bfirinf 
of  the  company  was  increased  to  $50,000. 

The  defendants  answering  in  manner  aforesaid,  say,  thai  the 
said  line,  called  the  Union  Transportation  Line,  was  Aerelofofe 
conducted  by  said  Hill,  Fish  &  Abbe,  and  others,  frcnn  New  T<^ 
to  Sonth  Amboy,  and  thence  across  the  State,  oyer  the  Camden 
and  Amboy  Railroad,  and  thence  to  Philadelphia  on  the  Dela- 
ware riTer,  in  such  wise  that  the  Camden  and  Amboy  Railroad 
Co.  participated  in  the  adyantages  thereof ;  that  there  was  not 
then,  and  had  not  been  since  the  spring  of  1831,  any  such  line 
as  the  Union  Line  in  existence,  under  the  control  or  direction  of 
said  Stevens,  or  otherwise,  the  same  having  ceased  to  exist,  and 
the  stockholders  therein  united  with  the  New  Brunswick  Co.  in 
the  spring  of  1831,  as  before  stated ;  that  it  was  the  design  and 
object  of  the  above  mentioned  sale  of  the  caid  100  shares  of 
stock  to  increase  the  business,  patronage  and  influence  of  the 
said  company,  and  bring  in  the  business  of  the  said  Union  Trans- 
portation  Line ;  and  that  it  was  for  that  purpose  that  the  com- 
plainant and  the  other  stockholders  making  that  sale,  sold  and 
transferred  their  said  stock  to  the  said  persons  above  named ; 
and  that  there  was  no  exclusion,  actual  or  designed,  by  Stevens, 
in  regard  thereto,  of  any  person,  for  any  purpose,  or  for  conceal- 
ing the  business  of  the  company,  or  any  information  of  said  bu- 
siness from  any  person  interested  therein,  or  who  was  entitled  to 
know  anything  in  regard  thereto.  That  they  believe  and  admit, 
that  the  persons  named  in  that  behalf  in  the  bill  became  pur- 
chasers and  received  transfers  of  some  part  of  said  100  shares  of 
stock,  and,  with  the  exception  of  the  said  Philip  Kipp  and  such 
persons  as  are  therein  alleged  to  be  connected  with  the  Union 
Line,  they  were  severally  connected  with  the  lines  and  companies 
in  the  bill  in  that  behalf  stated ;  but,  as  to  the  said  persons 
above  excepted,  these  defendants  deny  the  allegation  in  tihat  be- 
balf  made  in  the  bill. 

The  defendants,  in  regard  to  such  of  the  statements  of  the  bill 
regarding  the  said  100  shares  of  stock,  or  in  regard  to  any  other 
of  the  transactions  of  the  company,  or  the  management  of  its 
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affiurs,  as  import  or  intend  that  said  Stevens  acted  according  to^ 
his  own  will  and  pleasure,  or  otherwise  in  any  manner  independ- 
ent of  the  stockholders  or  board  of  directors,  and  without  their 
authority,  direction  or  approval,  say,  that  the  bill  is  false  and 
untrue.  But  that,  on  the  contrary,  so  far  as  he  had  any  agency 
in  the  sale  of  said  stock,  he  acted  by  the  express  authority  and 
with  the  full  knowledge,  acquiescence  and  approbation  of  the 
stockholders,  including  the  complainant ;  and  that  all  his  agency 
for  the  company,  and  his  superintendence  and  assistance  in  the 
conduct  of  its  business,  has  been  at  all  times  by  the  authority  of 
the  directors,  and  with  their  sanction  and  approbation. 

The  defendants  admit  that,  at  a  meeting  of  the  Directors  of 
the  Camden  and  Amboy  Railroad  Co.  held  at  Bordentown,  Oct- 
18,  1834,  (and  not  on  the  20th,  as  stated  in  the  bill,)  the  resolu- 
tion in  that  behalf  stated  in  the  bill,  was  passed ;  and,  though 
they  have  no  recollection  of  the  precise  day  on  which  notice  of 
said  resolution  was  communicated  to  the  directors  of  the  New 
Brunswick  Co.,  it  may  be  true,  though  at  this  remote  day  they 
cannot  either  admit  or  deny,  that  the  said  resolution  was  not 
communicated  until  March  3, 1835,  the  day  in  that  behalf  stated 
in  the  bill ;  nor  can  they  now  state  what  reasons  induced  the  di- 
rectors of  the  Camden  and  Amboy  Railroad  Co.  to  withhold  the 
same  ;  but  they  admit  that  the  same  was  communicated  to  the 
defendant  E.  A.  Stevens  by  this  defendant  Jas.  Neilson,  and  by 
said  Stevens  laid  before  the  said  board  of  directors  of  the  New 
Brunswick  Co.  and  entered  on  the  minutes  of  their  proceedinga 
by  J.  D.  Hager  as  secretary,  as  was  his  duty  to  do.  Whether 
this  defendant  Stevens,  or  any  others  of  the  directors  requested 
the  said  Secretary  to  make  such  entry,  the  defendants  are  wholly 
unable  to  state. 

They  admit,  that  at  a  meeting  of  the  directors  on  the  25th  of 
August,  1835,  the  resolution  appointing  Henry  R.  Swan  agent, 
was  passed,  and  they  say  that  Hager  was  present  and  recorded 
said  resoluion.  They  admit,  that  on  the  16th  of  January,  1886>, 
at  a  meeting  of  the  board  of  directors,  at  which  meeting  Hager 
was  present,  as  well  as  the  directors  in  that  behalf  named  in  the 
bill,  the  proceedings  were  read  and  the  entries  made  in  the  book 
<rf  minutes,  by  the  complainant,  as  is  alleged  in  the  bill ;  and 
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admit  that  the  said  sum  of  $9,706  46,  in  the  said  acooont  mes- 
ticmed,  was  received  through  the  said  Swan,  and  in  whole 
or  in  part  received  by  him  from  the  firm  of  Hill,  Fish  & 
Abbe,  for  the  freight  received  for  goods  transported  from  New 
York  to  Philadelphia,  for  the  year  1835,  which  were  in  whole  or 
in  part  transported  across  New  Jersey  on  the  Camden  and  Am- 
boy  Railroad ;  whether  the  whole  of  said  sum  was  received  from 
said  firm,  or  whether  the  whole  thereof  was  received  for  goods 
which  passed  over  said  road,  these  defendants  are  ignoraint  and 
cannot  set  forth  ;  but  according  to  their  best  recollection  it  em- 
braced, also,  canal  and  steamboat  transportation ;  but  they  say 
that  said  sum  was  not  received,  nor  any  part  of  it,  so  far  as  they 
have  any  information  and  as  they  believe,  for  transportation  by 
railroad  exclusively,  separate  or  distinct  from  steamboat  trans- 
IK>rtation. 

They  say  it  is  not  true,  as  stated  in  the  bill,  that  there  is  no 
agreement  with  the  firm  of  HilL  Fish  &  Abbe  entered  on  the 
minutes  of  the  board  of  directors,  under  the  date  of  December 
29^  1834 ;  but  that,  at  a  meeting  of  the  board  on  that  day,  at 
which  the  complainant  was  present  and  recorded  the  proceedings, 
a  resolution  was  passed,  which  was  communicated  to  Hill,  Fish 
&  Abbe,  and  assented  to  by  them,  and  so  became  an  agreement 
with  them,  in  the  words  following  :  "Resolved,  that  the  directors 
of  the  New  Jersey  Steamboat  and  Canal  Transportation  Co.  of- 
fer Messrs.  Hill,  Fish  &  Abbe  one-eighth  of  the  nett  proceeds  of 
the  transportation  business,  to  conduct  said  business  on  account 
of  said  company  on  and  after  January  1, 1835;"  which  resolu- 
tion was  duly  entered  by  the  complainant  on  the  book  of  minutes 
of  the  proceedings  of  the  stockholders  and  directors  of  the  com- 
pany. 

The  defendants  admit  and  say,  that  at  a  meeting  of  the  board  of 
directors,  on  the  said  4th  of  May,  1836,  at  which  the  complain- 
ant was  present  recording  the  proceedings,  the  two  resolutions  in 
that  behalf  stated  in  the  bill  were  passed,  and  were  entered  by 
the  complainant  in  the  aforesaid  book  of  minutes ;  and  they  ad- 
mit and  say,  that  prior  to  the  said  May  4, 1886,  Hill,  Fish  k 
Abbe  had  received  a  share  of  the  receipts  for  the  transportation 
of  merchandise  only,  between  New  York  and  Philadelphia,  partly 
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in.  the  boAts  of  said  oompany,  and  partly  aeross  New  Jersey  oyer 
the  said  railroad,  and  partly  through  the  Delaware  and  Raritali 
Canal,  and  conducted  the  said  business  under  the  aforesaid  Veso- 
lutkm  of  December  29,  1834 ;  and  the  resolutions  last  ibore 
mentioned  were  passed  and  intended  to  reduce  the  allowance  to 
the  said  firm  of  Hill,  Fish  &  Abbe,  and  increase  the  actual  in- 
come of  the  company  for  the  benefit  of  the  stockholders.  They 
do  not  deny  diat  the  board  of  directors  recognised  and  assented 
to  the  said  resolution  of  the  Camden  and  Amboy  Railroad  Co., 
and  they  admit  that  Neilson  and  Stevens  were  present  at  tiaa' 
board  and  voted  for  the  said  resolution. 

They  say  that  the  said  arrangement  with  the  Camden  and  Am- 
boy Railroad  Co.  was  only  auxiliary  to  the  main  business  of  the 
New  Brunswick  Co.,  and  was  intended  to  facilitate,  and  did' 
greatly  facilitate,  the  transportation  of  a  portion  of  the  goods 
entrusted  to  the  said  company,  across  New  Jersey,  when  an  ex- 
peditious carriage  and  an  early  delivery  was  desired,  while  the 
water  carriage  was  still  conducted  on  their  own  boats,  throuj^ 
the  said  canal,  and  the  said  arrangement  was  in  fact  advantageous 
to  the  company,  and  yielded  them  an  increased  income,  and  the 
same  and  the  business  so  done  as  aforesaid,  was  at  all  times  well 
known  to  the  complainant,  who  was  in  the  actual  employment  of 
the  company,  on  board  of  one  of  their  steamboats,  and  was  ac- 
quiesced in  by  him,  and  was  well  known  and  fully  acquisced  in 
by  all  the  other  stockholders,  without  a  word  or  intimation  of  any 
objection  thereto,  from  any4>erson,  (so  far  as  these  defendants 
have  ever  known  or  heard,)  so  long  as  such  business  was  contin- 
ued, and  until  a  few  days  before  the  filing  of  the  complainant's 
biU. 

And  they  say,  that  the  company  did  not  pay  out,  for  the  pur- 
XMMses  of  t^e  business  done  under  the  said  arrangement,  so  much: 
as  the  amount  of  the  receipts  thereof ;  but  that  a  balance  of  net 
profits  accrued  to  the  company  therefrom,  from  year  to  year, 
which  was  divided  to  and  received  by  the  stockholders,  or  applied 
to  the  purchase  of  boats  and  other  property  of  the  cdmpany,  and 
a  portion  thereof  was  reserved  as  a  fund  to  provide  for  the  largo 
risks  incident  to  the  business  in  which  they  were  engaged ;  aUd 
that  all  the  monies  received  by  the  said  Fish  &  Abbe,  or  by  {fill. 
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Fish  &  Abbe,  for  their  serrices  in  oonduetiiig  the  business,  were 
parcel  of  the  receipts  and  profits  accruing  from  the  same  bnsi- 
1I68S4  And  the  defendants  submit,  that  the  arrangement  afore- 
said, and  the  business  done  as  aforesaid,  under  it,  as  auxiliaries 
to  the  main  business  of  the  company,  which  was  done  and  con- 
l^ued  by  steamboats,  barges  and  other  vessels,  from  the  cities 
of  New  York  and  Philadelphia,  on  the  waters  of  the  Delaware 
and  Raritan,  and  the  Kills  and  bay  leading  to  New  York,  and 
through  the  Delaware  and  Raritan  Canal,  were  not  unauthorised 
by  the  charter  of  the  company  ;  and  that  neither  Stevens,  nor 
Neilson,  nor  any  of  the  o£Scers  or  directors  of  the  company  com- 
mitted any  breach  of  trust  or  violation  of  their  duty  as  directors 
or  otherwise  in  regard  thereto.  And  they  say,  that  if,  by  any 
means,  such  arrangement  and  the  business  done  under  it,  so  far 

it  embraced  the  use  of  the  said  railroad  for  any  part  of  their 
transportation,  would  be  deemed  to  exceed  the  powers  con- 
ferred by  the  act  of  incorporation,  (which  they  do  not  believe  or 
admit,)  the  same  was  in  fact  terminated  in  the  spring  of  1846, 
and  until  then,  was  continued  with  the  full  knowledge,  acquies- 
cence and  approbation  of  the  complainant  and  all  other  stock- 
holders of  the  company,  and  yielded  an  actual  profit  and  income 
which,  though  the  same  was  small  in  amount  towards  the  termin- 
ation of  said  business,  was  actually  divided  to  and  received  by 
the  complainant  and  the  said  other  stockholders  ;  and  they  sub- 
mit, that  it  is  neither  just,  equitable  nor  competent  for  the  com- 
plainant to  allege  the  said  arrangement  and  the  business  done  as 
aforesaid,  against  the  directors  or  any  of  them,  after  acquiescing 
and  personally  aiding  therein,  and  receiving  the  profits  thereof 
for  ten  years. 

The  defendants,  in  manner  aforesaid,  say,  t^at  the  said  ar- 
rangements were  made  and  business  done  in  good  faith,  safar  as 
they  acted  therein  or  consented  thereto,  and,  as  they  believed, 
on  the  part  of  all  the  said  directors,  and  with  the  only  design  to 
promote  the  interests  of  said  transportation  company  and  the 
stockholders  therein ;  and  that  the  business  of  the  Union  Trans- 
portation Line  was  well  known  to  the  complainant  and  the  other 
stockholders  who  contributed  and  made  up  the  said  100  shans 
of  stock  sold  as  aforesaid,  at  the  time  of  such  sale* 
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They  admit,  that  when  the  said  resolutions  of  the  Camden  and 
Amboy  Railroad  Co.  were  passed,  Stevens  was  a  director,  and 
aetive  superintendent  of  the  affairs  of  that  company,  and  that 
James  Neilson  was  a  director  and  treasurer  of  the  Delaware  and 
Raritan  Canal  Co.,  and  a  stockholder  therein,  and  that  the  stock 
of  the  last  named  two  companies  had  been  consolidated  as  in  bill 
alleged. 

They  deny  that  after  the  said  transfer  of  the  100  shares  to 
Hill,  Fish  and  Abbe  and  others,  (which  was  done  through  said 
Stevens  as  attorney  as  above  stated,)  Stevens  either  had,  or 
claimed  to  have,  or  assumed  the  control  of  the  company,  or  was, 
by  the  means  in  the  bill  stated  or  any  other  means,  enabled  to 
deot  such  directors  as  he  thought  proper,  or  that  he  did  then, 
or  has  at  any  time  since,  controled  or  continued  to  control  the 
aetion  of  the  company  to  suit  his  own  views  and  purposes  ;  but, 
in  denial  of  the  statements  in  that  behalf  made  in  the  bill,  say, 
that  at  and  before  such  sale  and  transfer,  E.  A.  Stevens  and  his 
brother  Robert  L.,  under  the  firm  and  name  of  R.  L.  &  £.  A. 
Stevens,  held  and  owned  one  full  half  of  the  stock,  and  for  a 
time  previously,  a  majority  of  the  stock  ;  and  by  the  said  sale  * 
and  transfer  their  stock  was  i  educed  to  50  shares.  That]^8 
brother  J.  C.  Stevens  never  owned  more  than  four  shares ;  that 
the  directors  have  been  chosen  by  the  stockholders  without  any 
direct  or  indirect  control  of  said  Stevens,  and  that  in  the  only 
instances  in  which  the  annual  election  was  not  held,  the  meeting 
of  the  stockholders  therefor  had  been  duly  convened  by  notice 
according  to  the  provisions  of  the  act  of  incorporation ;  and  that 
the  stockholders,  the  complainant  being  present  and  acting,  vol- 
untarily adjourned  without  making  the  election,  E.  A.  Stevens 
being  absent  and  in  no  wise  interfering  therewith  directing  or 
oontroling  the  same. 

They  deny  that  E.  A.  Stevens,  after  he  and  his  associates 
were  appointed  directors,  took  the  said  business  from  the  Union 
Transportation  Line  above  referred  to,  and  gave  it  to  the  said 
company,  or  appointed  the  said  Fish  and  Abbe  agents,  or  caused 
them  to  be  appointed,  as  in  the  bill  is  stated,  but  they  admits 
and  state  that  the  business  of  the  said  line  was  secured  to  the 
oompany  in  the  manner  before  stated,  and  that  the  arrangements: 
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therefor  were  known  to  the  etockholdere,  they  selling  and  trena- 
finrring  a  portion  of  their  stock  as  aforesaid,  and  more  fnlly  ao* 
oomplished  by  the  action  of  the  board  of  directors,  of  whom  E« 
A.  Stevens  was  one,  and  that  said  £.  A.  Stevens  had  no  c<mtrel 
or  agency  therein,  except  such  authority  and  direction  as  was 
given  to  him  by  the  stockholders  and  directors,  and  in  entire 
sabordination  to  them ;  and  that,  in  fact,  there  was  no  changs 
made  in  the  directors  from  the  first  election  of  directors  in  1881, 
to  the  year  1888,  but  the  directors  were  selected  by  the  stock* 
holders,  (Hager  being  present  at  every  election  except  that  of 
1881,)  by  unanimous  vote,  as  they  believe. 

They  admit  that  on  the  30th  of  December,  1836,  at  a  meet^ 
ing  of  the  directors,  the  resolutions  were  passed  which  are  in 
the  bill  set  forth  in  relation  to  the  sale  of  the  barges  to  Budk* 
man  and  other  matters  in  said  resolutions  specified  as  stated  in 
the  bill,  at  which  meeting  Hager  was  present  and  recorded  the 
proceedings. 

They  admit,  and  say,  that  on  the  Ist  of  February,  ISSTs  (not 
1st  of  January  in  that  year,  as  stated  in  the  bill,)  an  arrange- 
ment was  made  by  the  directors,  and  consummated  by  their  agent 
H.  R.  Swan,  (and  not  made  by  E.  A.  Stevens,  in  any  manner 
independent  of  the  board  of  directors,  or  acting  otherwise  than 
as  one  of  the  board  or  by  their  authority,)  with  Miller  and  Bancki 
er,  of  New  York,  and  C.  F.  King  &  Co.,  of  Philadelphia,  who 
were  heretofore  associated  under  the  assumed  name  of  '^  The 
Merchants  Line,"  for  the  purpose  of  and  engaged  in  the  busi- 
ness of  transporting  merchandize  between  those  cities,  the  na* 
ture  and  particulars  of  which  fully  appear  by  the  resolutioDi 
which  are  entered  in  the  book  of  minutes  of  the  said  company, 
dated  February  1, 1837,  which  are  set  forth  in  the  bill,  all  of 
which  were  assented  to  by  the  board  of  directors,  as  was  then 
well  known  to  the  complainant,  by  whom  the  same  were  recorded 
in  said  book  of  minutes. 

They  say  they  admit,  that  a  meeting  of  the  board  was  held  at 
Spotswood,  on  the  23d  of  January,  1838,  and  say  that  E.  A. 
Stevens,  J.  Neilson,  I.  Fisher  and  Smith,  the  president,  and  ihe 
complainant,  then  secretary,  were  present ;  and  that  the  aocoimli 
of  the  treasurer  were  examined,  and  were,  as  the  board 
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then  folly  satisfied,  and  as  the  defendants  now  fully  belieT6| 
finmd  correct  in  every  respect ;  and  thereupon  it  was  resolved^ 
diat  the  receipts  and  expenditures  be  entered  in  the  book  of  min- 
utes of  the  secretary ;  and  the  same  were  entered  by  the  com- 
plainant in  the  manner  stated  in  the  bill ;  and  the  resolution  de* 
daring  a  dividend  of  $40  a  share,  payable  February  1, 1888) 
(and  not  1835,)  was  thereupon  passed  by  the  said  board ;  and  a 
committee  was  also  thereupon  appointed  to  examine  ihe  books 
of  the  company,  which  contained  the  accounts  of  all  their  deal- 
ings and  the  accounts  of  their  agents,  and  report  thereon.  And 
the  defendant  Stevens,  of  his  own  knowledge,  Neilson,  upon  the 
best  of  his  recollection,  and  Thomson  upon  information  he  be- 
lieves to  be  true,  deny  that  Stevens  had  any  agency  whatever  in 
preparing,  procuring  or  delivering  the  said  alleged  statement  to 
the  said  board  of  directors,  or  to  the  said  secretary,  or  had  any 
other  agency  in  relation  thereto,  otherwise  than  by  examining 
the  said  accounts  with  the  said  other  directors,  and  as  a  director 
uniting  in  said  resolution. 

And  they  say  that  the  complainant,  during  said  years  1886 
and  1837,  was  in  the  employment  of  the  company,  on  board  the 
Napoleon,  and  the  receiving  and  collecting  clerk,  and  that  the 
earnings  of  the  said  boat  were  collected  by  him,  and  paid  over, 
(so  far  as  he  has  ever  accounted  for  and  paid  over  the  same,)  to 
the  treasurer  of  the  company,  and  the  receipts  of  the  treasurer 
taken  by  him  therefor ;  and  that  the  said  earnings  were  entered 
in  a  book  kept  by  complainant,  in  which  the  amount  thereof  at 
all  times  appeared ;  which  book  remained  in  the  possession  of 
the  complainant,  and  these  defendants  believe  still  remains  in 
his  possession ;  and  that  the  complainant,  when  he  entered  the 
said  alleged  statement,  well  knew  the  actual  amount  of  the  earn- 
ings of  the  said  boat  during  the  said  two  years. 

They  say,  that  at  the  said  meeting  the  said  amounts  which  are 
entered  in  the  minutes  were  not  taken  from  any  statement  pre- 
pared or  furnished  to  the  said  board  or  the  secretary ;  but  that 
the  books  and  accounts  of  the  treasurer  w4re  produced  to  the  di- 
rectors, the  complainant  being  present,  and  were  audited  and 
examined  by  the  said  board,  and  the  result  of  such  examination 
was  taken  down  to  be  entered  in  said  book  of  minutes  by  dyi 
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flftid  secretary ;  and  that  the  actual  amount  of  the  receipts  of 
tilie  said  treasurer  for  1837  was  $40,808  87,  and  the  actual 
amount  of  disbursements  for  the  said  year  1837  "^as  $27,562  10, 
being  the  precise  amounts  entered  in  the  said  minutes,  and 
the  same  did  not  include  the  receipts  or  disbursements  of  1836, 
ike  accounts  of  which  last  named  year  had  been  stated,  and  a 
dividend  therefrom  had  been  declared,  at  a  meeting  of  the  di- 
rectors in  December  of  the  last  named  year,  the  minutes  where- 
of are  entered  in  the  said  book  and  signed  by  the  complainant. 

They  say  the  complainant  well  knew  that  the  aforesaid  amounts 
were  the  true  amounts  ascertained  by  the  aforesaid  examination 
of  the  books  of  the  treasurer ;  but  that  he  erroneously  entered 
the  same  in  his  said  book  of  minutes  as  the  earnings  and  dis- 
bursements of  the  Napoleon  for  the  years  1836  and  1837,  in- 
stead of  entering  the  same  as  the  receipts  and  disbursements  of 
the  treasurer  appearing  on  his  said  books  for  the  year  1837  alone, 
as  the  same  truly  were,  and  as  they  ought  to  have  been  entered ; 
and  they  say  that  all'  the  net  earnings  of  the  Napoleon  have  in 
fact  been  divided  to  and  received  by  the  stockholders. 

They  admit  that  the  persons  in  that  behalf  in  the  bill  men- 
tioned were  regularly  elected  directors  on  the  7th  of  May,  1838 ; 
and  that  Ira  Bliss  then  was  and  still  is  the  agent  of  the  Cam- 
den and  Amboy  Railroad  Co.;  and  they  say  that  said  Bliss  was 
then  a  man  of  mature  years,  of  experience  in  the  business  of 
transportation,  and  of  high  integrity,  and  in  all  respects  a  suita- 
ble person  for  a  director. 

And  they  not  only  deny  that  there  has  never  been  any  elec- 
tion of  directors  by  the  stockholders  since  the  day  last  mention- 
ed; but  say,  that  a  meeting  of  the  said  stockholders  has  been 
held  on  the  first  Monday  of  May  in  every  year  since,  and  that, 
at  each  of  said  meetings,  five  directors  have  been  chosen  by  the 
said  stockholders  for  the  year  then  next  ensuing. 

They  admit,  and  say,  on  the  best  of  their  information,  and  as 
they  severally  believe,  that  the  "other  persons''  alluded  to  in  the 
report  submitted  to  the  stockholders  by  E.  A.  Stevens  at  their 
meeting  on  the  5th  of  December,  1834,  in  the  bill  mentioned, 
were  the  several  persons,  other  than  the  members  of  the  firm  of 
Hill,  Fish  &  Abbe,  to  whom  the  100  shares  were  sold  and  trans- 
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fenred ;  and  that  the  same  were  sold  and  transferred  to  the  said 
several  persons  by  the  direction  of  the  stockholders,  and  to  car- 
ry out  the  purposes  for  which,  as  herein  before  stated,  the  said 
agreement  and  sale  were  made,  and  that  among  those  persons 
were  Robert  F.  Stockton,  John  Potter,  John  R.  Thomson  and  J. 
C.  Stevens,  but  not  Robert  L.  Stevens,  and  that  besides  the 
above  named  there  were  fifteen  others  to  whom  said  stock  waa 
sold  and  transferred. 

They  admit  that  said  R.  L.  Stevens,  R.  F.  Stockt(m,  John 
Potter,  J.  R.  Thomson  and  J.  C.  Stevens,  together  with  James 
Neilson  and  B.  Fish,  were  at  the  time  directors  in  one  or  the  other 
of  the  two  joint  companies  mentioned  in  the  bill ;  but  they  deny 
that  the  said  persons  controled  the  management  or  concerns  of 
the  said  companies,  or  either  owned  or  controled  a  majority  of 
the  stock  of  said  companies. 

They  admit  that,  prior  to  1839,  the  stock  of  the  said  Trans- 
portation Co.  was  held  and  owned  by  the  several  persons  named 
in  schedule  I  annexed  to  the  bill,  and  that  a  considerable  num- 
ber of  the  shares  of  said  stock  not  held  by  the  persons  above 
particularly  named  were  held  by  the  agents,  engineers,  clerks, 
or  persons  interested  in  the  joint  companies. 

The  defendants  Stevens  and  Neilson,  of  their  own  knowledge, 
and  Thomson  as  before,  say  and  admit,  that  the  complainant  was 
appointed  secretary  as  stated  in  the  bill,  and  continued  and  ac- 
ted as  such  until  April  1839,  and  was  fully  aware  of  all  the  pro- 
ceedings of  the  stockholders  and  directors,  and  in  no  instance, 
as  far  as  they  know  or  have  ever  heard,  made  any  complaint,  or 
expressed  or  intimated  any  dissatisfaction  or  objection  in  rela- 
tion thereto.  But  the  complainant  was  not  continued  in  that  of- 
fice after  the  annual  election  on  the  6th  of  May,  1839,  and  did 
not  act  as  such;  but  the  board,  from  time  to  time,  appointed  a 
secretary  pro  tem.,  and  afterwards  appointed  Abraham  S.  Neil- 
son secretary  of  the  company,  and  he  has  been  continued  in  that 
office  by  the  said  directors,  and  is  now  the  secretary  of  the  com- 
pany. 

They  admit  that  after  the  complainant  ceased  to  be  secretary, 
M.  C.  Smith,  who  has  been  president  since  the  first  organisation 
of  the  company,  called  on  the  complainant  for  the  book  of  xuiii* 


;  they  have  no  knowledge  or  information  of  the  ocmyerflation 
which  then  passed  between  the  president  and  complainant,  ex- 
mjpt  from  the  bill ;  but  they  say  the  complainant  was  in  no  wise 
entitled  to  hold  or  retain  the  said  book,  his  office  of  secretary 
llaying  terminated  ;  and  they  admit  that  he  believed  that  said 
book  would  not  bb  returned  to  him.  But  ^ef  deny  that  said 
book  was  wanted  by  or  for  E.  A.  Stevens,  and  deny  that  the 
same,  or  the  alleged  copy  thereof,  was  ever  delivered  to  said  Ste- 
vens, or  has  ever  been  in  his  possession  or  custody ;  and  ihey 
deny  that  the  complainant  is  now,  or  has  been  since  the  first 
Monday  in  May,  1889,  the  secretary  of  the  company. 

They  admit  that  the  complainant  has  not  since  diat  time  been 
requested  to  attend  any  meeting  of  the  board  as  secretary ;  but 
tfiey  deny  that  the  reason  therefor  is,  or  that  it4s  true,  that  E. 
A.  Stevens  manages,  controls  and  directs,  or  ever  has,  the  busi- 
ness of  the  company  at  his  will  and  pleasure  or  otherwise,  except 
80  fieur  as  his  office  as  a  director  required  him  to  d!o,  and  so  far  as 
the  superintendence  and  agency  in  assisting  therein  was  entrust- 
ed to  him  by  the  stockholders  and  the  board,  and  then  at  all 
times  in  strict  subordination  to  them,  as  above  stated ;  and  they 
deny  that  when  the  directors  or  any  of  them  are  called  together, 
it  is  only  or  in  any  sense  a  matter  of  form,  or  to  ratify  what  he 
has  done  or  determined  to  do,  or  because  he  wishes  to  keep  se- 
cret the  proceedings  of  the  company. 

They  say  that  the  book  delivered  by  the  complainant  to  the 
president  was  by  them  believed  to  be  the  original  book  of  min- 
utes, and  treated  as  such,  and  the  minutes  of  the  meetings  of 
the  stockholders  and  directors  have  been  entered  therein. 

They  deny  that  E.  A.  Stevens  has  had  the  management  or 
control  of  the  company,  or  has  expended  or  caused  to  be  expend- 
ed any  monies  without  the  order  or  sanction  of  the  board  of  di- 
rectors, or  for  any  purposes  wholly  foreign  to  the  objects  of  the 
company  or  auxiliary  thereto,  or  that  any  monies  have  been  ex- 
pended or  caused  to  be  expended  by  him  without  rendering  a  full 
account  thereof  to  the  treasurer  and  board  of  directors;  al- 
though it  is  true  that  the  accounts  of  the  daily  business  of  the 
Qompany  and  their  receipts  and  payments  are  not  and  never  have 
been  kept  in  the  book  of  minutes  of  the  proceedings  of  tibte  meet- 
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'ItagB  of  said  board ;  but  the  same  are  regularly  entered  in  the 
tools  of  the  treasurer  and  receiving  and  forwarding  agents  of 
llie  company,  at  all  times,  under  the  supervision  and  open  to  the 
'•^lamination  of  the  president  and  directors. 

They  deny  that  the  said  four  iron  steamboats  bought  from  R. 
F.  Stockton,  in  the  bill  mentioned,  were  purchased  by  E.  A. 
IStevens ;  but  they  admit,  and  say,  that  the  board  of  directors 
purchased  the  same  from  R.  F.  Stockton,  at  the  price  in  the  bill 
liamed,  which  these  defendants  then  believed  and  now  believe  to 
Have  been  their  fair  value  at  that  time ;  and  although  it  is  true 
lliat  said  R.  F.  Stockton  was  at  that  time  a  director  in  the  oom- 
jMiny,  it  is  not  true  that  he  acted  as  such  director,  in  any  man- 
ner, in  ordering,  directing  or  making  such  purchase.     They  say 
lliat  said  steamboats  were  built  for  the  express  purpose  of  being 
used  as  canal  boats,  to  be  propelled  by  steam,  instead  of.  horse 
power,  and  so  that,  after  passing  through  the  canal,  they  could 
continue  to  their  destination  without  any  addition  or  change  of 
power ;  and  that  they  were  in  good  fait^  bought  by  the  said  di- 
rectors to  be  used,  and  were  used  for  the  carrying  on  their  said 
transportation  business,  through  the  Delaware  and  Raritan  ca- 
nal, to  and  from  Philadelphia ;  and  the  same  were  bought  in 
good  faith,  and  in  the  exercise  of  their  best  judgment,  to  carry 
on  the  legitimate  and  proper  business  of  said  company. 

They  deny  that  either  Stevens  or  the  said  directors  have  at 
any  time  since  the  organization  of  the  company  bought  any 
schooners ;  and,  denying  that  Stevens  in  any  manner  independ- 
ent of  or  without  the  authority  of  the  said  directors  bought  or 
built  the  canal  boats  next  herein  admitted,  they  admit  that  the 
board  of  directors  built  the  steamboat  Raritan,  and  built  anoth- 
er iron  canal  boat,  called  the  Mars,  to  be  towed  through  the  ca- 
nal, but  which  was  not  a  steamboat,  and  fifteen  canal  boats,  and 
rixteen  coal  canal  boats,  (which  canal  boats  are  often  called  bar- 
ges as  designated  in  the  bill,)  and  at  or  about  the  prices  in  the 
bin  named,  and  also  bought  the  steamboat  Hornet,  as  therein  al- 
leged ;  and  they  admit,  and  say,  that  the  three  vessels  called  the 
Porpoise,  Delaware  and  Whale  were  not  purchased  by  £•  A. 
Stevens,  but  were  built  by  the  said  directors,  at  or  about  the 
l^oe  'alleged  !n  the  bill;  but  they  say  that  when  so  bmlt  ibe 
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three  last  named  vessels  were  and  still  are  canal  boats,  and  that 
after  they  had  been  for  many  years  used  as  mere  canal  boats, 
without  sails,  the  said  directors  caused  sails  and  rigging  to  be 
added  to  them,  for  the  purpose  of  enabling  them,  after  they  had 
been,  towed  through  the  canal,  to  pursue  their  yoyage  without 
the  expense  of  other  propelling  power. 

They  admit,  and  say,  that  prior  to  April  1,  1846,  the  Dela- 
ware, Porpoise  and  Whale  were  used  during  the  winter,  and 
while  the  canal  navigation  was  interrupted,  and,  so  far  as  they 
recollect,  during  that  period  only,  in  carrying  freight  between 
South  Amboy  and  New  York,  by  the  authority  and  consent  of 
said  directors,  of  whom  E.  A.  Stevens  was  one ;  and  that  since 
April  1, 1846,  two  of  said  three  canal  boats  last  mentioned  have 
been  employed  in  carrying  freight  between  South  Amboy  and 
Neir  York,  by  the  like  consent  and  authority ;  btit,  in  all  cases, 
only  when  the  navigation  through  the  canal  was  obstructed  as 
aforesaid,  and  that  upon  charter,  and  on  full  compensation  there- 
for to  the  company.  And  they  deny  that  the  said  three  boats 
were  bought  or  built  to  enable  said  Stevens  to  carry  into  etkct 
any  contract  with  the  Camden  and  Amboy  Railroad  Co.  in  the 
bill  mentioned  or  referred  to,  or  any  other  contract  with  said 
Railroad  company. 

They  deny  that  said  Stevens,  or  the  said  directors,  or  any  of 
them,  have  caused  the  said  iron  steamboats,  or  any  of  them,  to 
be  employed  in  the  transportation  of  goods  or  merchandize  be- 
tween Philadelphia  and  Hartford ;  but  they  admit,  that  the  said 
directors  did,  for  a  short  time,  authorize  the  said  steamboats  to 
be  so  employed  between  Philadelphia  and  Albany,  in  or  about 
the  summer  of  1844  ;  and  they  say  that  the  said  running  of  said 
boats  was  authorized  in  good  faith,  in  aid  of  the  general  object 
of  the  charter,  and  not  in  violation  thereof;  and  the  same  and 
the  aforesaid  employment  of  the  Delaware,  Porpoise  and  Whale 
were  well  known  to  the  complainant  and  the  other  stockholders, 
and  no  objection  thereto  made  or  intimated,  as  far  as  they  have 
ever  heard  or  known,  until  the  filing  of  the  bill. 

They  say  that  at  or  before  the  original  subscription  to  the 
stock  of  the  compahy,  the  complainant  and  his  said  associatei 
xnaking  such  subscriptioD)  or  some  of  them,  booi^t  for  tbe  mo 
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of  the  company,  a  sloop  called  the  James  Bemnett,  and  inyested 
a  portion  of  the  capital  therein,  and  the  same  was,  by  the  appro- 
bation of  the  complainant  and  the  other  stockholders,  employed 
in  the  transportation  business  of  the  company  for  several  years ; . 
and  they  say  that  neither  the  employment  of  the  said  three  above 
named  canal  boats  fitted  with  sails,  nor  the  addition  of  sails 
thereto,  were,  as  they  are  advised  and  believe,  any  breach  of 
tmst  or  violation  of  the  charter. 

They  say  it  is  not  true  that  said  E.  A.  Stevens  bought  or 
caused  to  be  bought  with  the  funds  of  the  said  transportation 
company  any  real  estate  in  Philadelphia  and  caused  the  title 
thereto  to  be  vested  in  one 'of  his  brothers,  or  that  he  has  been 
guilty  of  any  breach  of  trust  in  relation  to  the  Walnut  street 
property,  or  any  violation  of  his  duty  as  a  director  of  the  com- 
pany ;  and  they  say,  Stevens  of  his  own  knowledge,  and  Neil- 
son  and  Thomson  partly  on  their  own  knowledge  and  partly  on 
information  they  believe  to  be  true,  that  the  property  in  the  bill 
called  the  Walnut  street  property,  together  with  other  valuable 
real  estate  in  Philadelphia,  adjacent  thereto,  was  purchased  in 
or  about  the  year  1835,  by  E.  A.  Stevens  and  his  brother  Rob- 
ert for  the  use  and  benefit  of  the  Camden  and  Philadelphia 
Steamboat  Ferry  Co.,  a  corporation  erected  by  or  under  the  con- 
current acts  of  the  Legislature  of  New  Jersey  and  Pennsylvania, 
and  not  for  the  use  and  benefit  or  with  the  funds  of  the  said 
New  Brunswick  Co.,  and  which  said  ferry  company  were  and 
now  are  largely  solvent,  and  of  large  responsibility,  fully  ade- 
quate to  render  the  advance  made  by  the  said  transportation  com- 
pany on  account  of  the  said  real  estate  secure ;  and  the  said 
real  estate  was  at  the  time  of  the  said  purchase  conveyed  to 
them,  the  said  R.  L.  &  E.  A.  Stevens,  and  the  title  thereto  has 
been  held  by  them  from  that  time  to  this ;  and  that  the  said  fer- 
ry company  then  assumed  and  held  the  equitable  ownership  of 
the  said  real  estate,  subject  to  the  payment  to  the  said  R.  L.  & 
E.  A.  Stevens  of  the  amount  by  them  paid  therefor,  or  secured 
to  be  paid  by  the  bonds  secured  by  mortgages  on  the  said  prop- 
erty ;  and  that  the  said  Robert  L.  &  E.  A.  Stevens  had  no  pri- 
vate individual  interest  in  the  said  real  estate,  except  for  the  re- 
payiDfiiit  aforesaid  of  the  discharge  of  the  said  bond  aad  mxt^fffr' 
54 
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ges,  and  hare  nerer  had  any  other  private  individnal  intereet 
therein  from  that  day  to  the  present  time,  and  have  always  been 
WiHing  and  ready  to  have  the  title,  estate  and  interest  in  and  to 

^e  said  property  applied  to  the  benefit  of  either  the  Camden 
and  Philadelphia  Steamboat  Ferry  Co.  or  the  said  New  Bmns- 
iHck  Co.  as  it  ought  in  equity  and  good  conscience  to  be  applied. 
That  after  the  said  purchase,  the  said  Ferry  Co.  had  and  received 
the  rents,  income  and  use  of  the  whole  of  said  real  estate,  and  re- 
paid to  the  said  R.  L.  &  E.  A.  Stevens  the  money  paid  by  them, 
and  assumed  the  payment  of  the  said  bonds  and  mortgages,  and 
file  said  real  estate  continued  to  be  so  held,  owned,  used  and  en- 
joyed until  1839.  That  prior  to  that  year  it  became  necessary 
for  the  said  transportation  company  to  have  the  use  of  some 
stores  and  offices  and  water  front  in  Philadelphia  for  the  purpo- 
ses of  their  above  mentioned  transportation  business ;  and  there- 
upon,'and  in  or  about  1837,  the  said  R.  L.  &  £.  A.  Stevens, 
by  and  with  the  concurrence  of  the  said  Ferry  Co.,  permitted 
the  said  transportation  company  to  have  the  use  of  about  one- 
third  of  the  said  real  estate,  (being  the  portion  thereof  which  is 
denominated  the  Walnut  street  property,)  at  a  rent  of  $2,800 
per  annum ;  and  the  said  transportation  company,  by  the  author- 
ity of  the  directors  thereof,  took  the  possession  and  had  the  use 
thereof  from  that  time,  at  the  rent  aforesaid,  until  the  spring  of 
1839.  That  on  the  20th  of  May,  1839,  at  a  meeting  of  the  di- 
rectors  of  said  transportation  company,  held  on  that  day,  the 

.  said  E.  A.  Stevens  presented  a  map  of  the  said  portion  of  the 
said  real  estate  then  rented  by  the  said  company,  and  submitted 
to  the  said  directors  the  propriety  of  purchasijig  the  said  prop- 
erty, consisting  of  two  stores,  a  wharf  and  water  lot,  at  a  price 
not  to  exceed  the  capital  of  the  then  present  rents,  viz.  $46,- 
666  66 ;  and  it  was  thereupon,  at  the  same  meeting,  resolved  by 
lixe  said  directors,  that  the  said  E.  A.  Stevens  be  athorized  to' 
purchase  the  said  property  for  the  said  transportation  company, 
on  the  terms  aforesaid,  and  that  the  sums  paid  from  time  to  time 
be  applied  to  the  payment  of  the  said  mortgages  on  the  said 
property ;  in  which  terms  the  said  ferry  company  ac^esced^  and 
flie  said  sum  was  afterwards  advanced  by  the  said  tranaporta- 
lian  comity,  to  effect  the  object  of  the  said  resolutian ;  aiiddie 
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Sftid  transportation  company  continued  in  ihe  use  and  enjoyment 
of  the  said  property  for  the  purposes  of  their  said  business  and 
of  the  income  and  receipts  arising  therefrom ;  and  thereupon, 
or  shortly  thereafter,  the  said  R.  L.  &  £•  A.  Stevens  caused 
the  conveyances  to  be  prepared  to  vest  the  legal  title  to  the  same 
in  the  said  last  mentioned  company ;  but  before  consummating 
the  said  contemplated  purchase,  eminent  counsel  in  Philadelphia 
was  consulted,  and  the  said  directors  of  the  said  company  were 
advised,  and  as  these  defendants  verily  believe,  truly  advised, 
that  the  said  company  could  not,  under  the  laws  of  Pennsylva- 
nia, hold  real  estate  within  that  State ;  in  consequence  of  which 
advice  and  belief,  the  said  deeds  were  never  executed  and  deliv- 
ered by  the  said  R.  L.  &  E.  A.  Stevens  ;  but  the  said  amount 
of  the  said  purchase  money  had,  nevertheless,  in  good  faith,  and 
without  any  knowledge  of  the  existence  of  any  obstacle  to  the 
said  purchase,  and  to  secure  the  necessary  and  proper  use  and 
enjoyment  of  the  said  premises  for  the  benefit  and  advantage  of 
the  said  transportation  company,  been  applied  to  the  said  mort-' 
gages  thereon.  By  reason  of  all  which  the  said  transx>ortation 
company  became  equitably  entitled,  either  to  have  the  said  money 
refunded  to  them  by  the  ferry  company,  or  to  have  and  ropeive 
the  proceeds  of  the  sale  of  said  property  whenever  the  same 
should  be  sold ;  and  their  equitable  rights  in  this  respect  were 
fully  recognized  by  the  said  ferry  company,  who  permitted  them 
to  continue  in  the  use  and  enjoyment  of  the  said  property  and  of 
the  receipts  therefrom^  and  thereafter,  in  March  1846,  the  agent 
and  superintendent  of  the  ferry  company  stated  an  account  of 
the  said  transaction,  by  crediting  the  transportation  company 
the  amount  of  the  said  advance,  with  interest  thereon,  and  all 
payments  made  by  them  on  account  of  said  property,  with  in- 
terest thereon,  and  charging  them  with  the  rent  for  the  use  of 
the  said  property  and  their  receipts  from  the  same  and  interest 
on  such  rents  and  receipts,  by  which  statement  it  appeared  that 
the  balance  due  said  transportation  company,  according  to  such 
statement,  was  $43,014  20 ;  which  sum  is  the  amount  in  the  bill 
untruly  stated  to  be  or  to  have  been  invested  in  property  in 
Camden,  New  Jersey.  And  the  said  transportation  company 
hftTe  not,  in  fact,  so  far  as  these  defendants  have  any  knowledge 
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or  informatioiij  any  money  whatever  invested  in  any  property  in 
Camden.        . 

They  say,  that  eminent  counsel  in  the  State  of  Pennsylvania 
did  advise  the  said  company  that  the  said  property  could  not  be 
held  in  trust  for  the  said  company  ;  and  they  say,  as  to  all  the 
statements  in  the  bill  in  regard  to  said  Walnut  street  property 
and  the  said  sum  of  $43,014  20,  and  in  regard  to  the  conversa- 
tions or  admissions  of  E.  A.  Stevens,  so  far  as  such  statements 
in  the  bill  are  inconsistent  with  the  truth  of  the  foregoing  alle- 
gations in  respect  thereto,  they  are  false  and  untrue ;  and,  on 
the  best  of  their  knowledge,  information  and  belief,  they  deny, 
that  the  said  property  has  yielded  an  annual  income  of  15  per 
cent,  upon  the  sum  so  as  aforesaid  advanced  by  the  company, 
or  any  thing  near  it ;  or  that  the  said  property  has  in  any  degree 
increased  in  value. 

^  The  defendant  Stevens  says,  that  R.  L.  Stevens  and  he  are 
willing,  and  always  have  been  ready  and  willing,  to  convey  the 
said  property  to  the  said  company,  in .  re-imbursement  of  the 
amount  so  advanced  and  interest  thereon,  if  they  can  be  or  are 
capable  of  holding  the  same,  or  to  any  other  person  in  trust  for 
them,  if  it  shall  be  lawful  and  proper  for  them  to  do  so. 

The  defendants  deny  any  bad  faith  or  breach  of  trust  in  rela- 
tion to  said  property^  and  any  intention  on  the  part  of  them  or 
either  of  them,  or  of  the  said  E.  A.  &  R.  L.  Stevens,  to  ap- 
propriate to  his  own  use  any  increased  value  of  said  property, 
and  they  have  never  appropriated  to  their  own  use  any  of  the 
'rents,  income  or  profits  thereof. 

In  regard  to  the  alleged  purchase  of  property  in  Bristol,  Penn- 
sylvania, the  defendants  say,  it  was  conveyed  to  Benjamin  Fish 
for  and  on  account  of  a  debt  due  the  company  by  Morris  Buck- 
man,  the  collection  of  which  was  very  doubtful,  and  the  same 
was  consented  to  by  the  board  of  directors  of  the  said  company 
as  the  only  means  of  collecting  or  securing  said  debt,  and  upon 
the  undertaking  of  Fish  to  account  to  the  said  company  for  the 
income  thereof,  and  the  proceeds  thereof,  when  the  same  could 
be  advantageously  sold,  and  for  no  other  purpose ;  and  they  de- 
ny that  said  E.  A.  Stevens  otherwise  purchased  the  said  proper- 
ty, although  he  acted,  in  procuring  the  conveyance,  on  the  be- 
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half  of  the  said  company,  and  by  the  authority  and  with  the  con- 
currence of  the  directors ;  and  they  deny  that  there  was  any 
breach  of  trust  or  violation  of  duty  in  relation  thereto. 

They  deny  that  E.  A.  Stevens,  as  sole  manager  or  otherwise 
as  in  the  bill  is  stated,  made  the  loan  to  himself  in  the  bill  al- 
leged ;  but  they  say  it  has  been  the  practice  of  the  company 
firom  its  first  organization  to  reserve  a  portion  of  their  earnings 
or  profits,  from  time  to  time,  to  provide  for  the  building  or  pur- 
chase of  boats  for  the  carrying  on  of  their  business  as  they  were 
required,  and  also  to  provide  against  the  very  heavy  risks  neces- 
$  sarily  incident  to  the  extensive  business  in  which  they  were  en- 
gaged, which  at  times  involved  the  transportation  of  more  than 
$100,000,000  worth  of  goods  in  a  year ;  and  that,  out  of  such 
reserved  earnings,  the  directors  of  said  company,  in  or  about 
1840,  did  lend  to  said  R.  L.  &  E.  A.  Stevens,  who  are  both  of 
ample  responsibility  to  render  the  same  secure,  the  sum  of 
$14,400  20 ;  but  not  on  their  personal  security  alone.  On  the 
contrary,  they  say,  that  the  payment  thereof,  with  interest,  was 
secured  by  their  note  and  the  hypothecation  of  stock,  worth,  as 
these  dcffendants  believe,  at  least  50  per  cent,  more  than  the 
amount  of  such  loan ;  and  the  same  Was  regularly  entered  in  the 
books  of  account  of  the  treasurer  of  said  company,  the  proper 
place  for  such  entry ;  and  they  deny  that  said  loan  was  any 
breach  of  trust  or  violation  of  duty  on  their  part  or  on  the  part 
of  any  of  the  directors. 

The  defendants  admit,  that  other  monies  have  in  like  manner 
been  loaned  by  said  directors  of  said  company,  to  other  individ- 
uals, amounting  to  $12,810  63  ;  but  they  say  that  ample  secu- 
rity has  at  all  times  been  taken  and  held  for  the  repayment 
thereof,  with  interest ;  and  they  deny  all  breach  of  trust  or  vio- 
lation of  duty  in  regard  thereto. 

They  deny  that  any  agreement  was  entered  into  by  any  com- 
pany or  companies,  or  on  their  behalf,  with  the  said  transporta- 
tion company,  or  with  any  person  on  the  behalf  of  the  said  trans- 
portation company,  that  the  said  transportation  company  should 
pay  an  aggregate  yearly  sum  for  transportation  on  the  said  ca- 
nal, as  in  the  bill  is  stated,  or  that  any  similar  agreement  was 
made,  or  of  any  purport  similar  to  that  stated  in  the 
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the  contrary,  the  said  transportation  company  have  always  paid 
tolls  upon  the  said  banal,  upon  each  boat,  according  to  the  rates 
agreed  upon  for  that  purpose  by  them  with  the  canal  company. 

They  admit  the  said  New  Brunswick  Steamboat  and  Canal 
Transportation  Co.,  ever  since  the  commencement  of  their  ope- 
rations, have  done  a  very  profitable  business,  and  that  after  the 
said  arrangement  by  which  the  business  of  said  Union  Trans- 
portation Line  was  secured,  the  business  and  profits  of  said  com- 
pany were  very  much  increased,  and  the  said  company  continued 
to  do  the  business  of  transportation  on  the  said  canal  and  rail- 
road during  the  period  in  the  bill  stated,  all  of  which,  they  say, 
enured  to  the  benefit  of  the  stockholders  of  the  company,  and 
Aey  received  the  profits. 

They  admit,  that  the  dividends  of  profits  were  made  on  the 
16th  of  February,  and  4th  of  December,  1833,  which  are  stated 
in  the  bill :  and  they  say  that  the  Napoleon  and  sloop  Bennett 
were  then^the  only  boats  employed  by  said  company,  and  theae 
<Kvidends  were  for  the  earnings  of  said  two  boats  from  the  spring 
of  1832  to  last  named  day ;  and  that  since  that  time  all  and 
every  of  the  net  earnings  of  the  company  arising  between  New 
Yoft  and  New  Brunswick  have  been  divided  to  and  received  by 
the  stockholders,  with  all  the  other  net  earnings  of  the  business 
of  the  company,  except  such  portion  as  has  been  invested  in 
boats  and  other  property  necessary  and  proper  for  the  convenient 
carrying  on  of  their  aforesaid  large  transpoitation  business,  or 
held  as  a  reserved  fund  for  the  purposes  before  stated,  or  such 
sum  as  now  remains  in  the  hands  of  the  treasurer  of  the  compa- 
ny and  the  said  amount  of  the  said  bad  debt  secured  by  the  said 
conveyance  of  the  said  real  estate  in  Bristol,  Pennsylvania,  to 
the  said  B.  Fish ;  and  the  accumulation  of  property  in  the  hands 
of  said  company  has,  by  the  aforesaid  investments,  made  for  the 
purpose  of  carrying  on  its  said  business  as  aforesaid,  amounted 
to  upwards  of  $200,000. 

They  say  that  a  meeting  of  the  board  of  directors  of  the  said 
company  was  regularly  held  on  the  18th  of  March,  1846,  at 
which,  proceedings  were  had  which  they  believe  to  be  referred  to 
in  the  bill^  but  no  meeting  was  held  on  or  about  the  80th  of 
January  of  that  year.     That  J.  R.  Thomson  tendered  the  le- 
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flignation  of  R.  F.  Stockton  as  a  director  of  the  company,  and 
the  following  proceedings  were  had,  the  president  M.  C.  Smith, 
E.  A.  Stevens,  J.  R.  Thomson  and  J.  Neilson  and  the  secreta- 
ry A.  S.  Neilson,  being  present.  The  president  declining  to 
preside,  J.  Neilson  was  appointed  chairman,  and  Richard  Stock« 
ton  was  appointed  director,  in  the  place  of  R.  F.  Stockton,  who 
was  then  absent  from  the  United  States.  The  said  Richard 
Stockton  took  his  seat  as  such  director.  It  was  moved  that  the 
connection  then  existing  between  the  Camden  and  Amboy  Rail- 
road Co.  and  the  New  Brunswick  Steamboat  and  Canal  Trana- 
portation  Co.  be  dissolved  on  and  after  the  1st  of  April ;  which 
motion  was  passed ;  the  said  Smith  declining  to  vote  ;  and  the 
secretary  was  directed  to  enclose  such  resolution  to  the  directort 
<xf  the  said  railroad  company  accompanied  with  the  following 
note : 

^^Oentlemen:  I  am  directed  to  enclose  to  you  the  following 
resolution,  which  has  been  adopted  by  the  directors  of  the  New 
Brunswick  Steamboat  and  Canal  Transportation  Company,  and 
to  inform  you,  at  the  same  time,  that  the  motive  for  discontinu- 
ing the  connection  which  has  existed  for  some  time  with  your 
company  is  the  inadequacy  of  the  compensation  received  for  doing 
the  business  of  the  transportation  on  the  railroad.  This  com- 
pensation amounts  to  not  more  than  an  insurance  on  the  proper- 
ty carried  by  us,  'say  $1  for  $34,000  value,  and  for  which  we 
have  been  responsible." 

The  defendants  say  the  foregoing  is  a  true  statement  of  the 
proceedings  of  the  said  meeting,  and  &e  said  letter  sets  forth 
the  true  reasons  for  terminating  the  connection  therein  referred 
to,  and  that  such  termination  was  mjade  in  good  faith  and  in.  the 
exercise  of  the  best  discretion  of  the  said  directors  and  for  the 
best  interest  of  the  said  company,  and  without  any  sinister  or 
other  motive  whatever  than  above  stated. 

And  they  deny  all  the  statements  in  the  bill  inconsistent  with 
the  truth  of  the  foregoing  statement,  and  deny  that  there  was 
any  design  or  intention  on  the  part  of  the  said  directors  or  the 
said  E.  A.  Stevens  to  take,  or  that  the  said  E,  A.  Stevens  did 
in  fact  take  any  business  from  the  said  company  in  any  other 
manner  or  with  any  other  motive  than  is  above  stated ;  or  that 
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he  has  given  the  said  business  to  any  other  company  whatever ; 
or  that  he  has  caused  the  said  business  to  be  done  otherwise  than 
so  far  as,  after  the  termination  of  the  said  connection,  he,  as  a  di- 
rector and  agent  of  the  said  railroad  company,  was  required  to 
conduct  or  superintend  the  same.  And  they  say  that  the  said 
**Union  Transportation  Line"  is  the  name  under  which  the 
freighting  business  has  been  conducted  on  the  said  railroad  by 
the  said  railroad  company. 

The  defendants  admit  that  the  form  of  receipts  for  goods  given 
by  the  said  company  was  used  and  continued  as  stated  in  the  bill, 
and  that  upon  and  after  the  dissolution  of  the  said  connection, 
the  words  "New  Brunswick  Canal  and  Steamboat  Transporta- 
tion Company  Proprietors"  were  no  longer  used  for  goods  car- 
ried on  the  said  railroad ;  and  they  say,  that  the  said  words  were 
not  used,  for  the  single  and  only  reason  that  such  last  mention- 
ed company  had  no  longer  any  interest  in  such  business  and  was 
in  no  wise  responsible  therefor. 

They  say  that  the  bill,  so  far  as  it  alleges  that  E.  A.  Stevens 
has  had  any  other  agency  in  the  said  transactions  regarding  the 
dissolution  of  the  said  connection  and  the  subsequent  conduct  of 
the  said  business  than  is  herein-before  stated,  and  so  far  as  it 
imputes  to  him  any  private  motive  or  interest  not  above  express- 
ed, and  so  far  as  it  states  that  the  last  named  company  has  any 
claim  to  the  business  or  any  earnings  thereof,  is  wholly  false  and 
untrue. 

They  admit  that  said  board  of  directors,  of  whom  said  Ste- 
vens was  one,  but  not  that  said  Stevens  individually,  had,  within 
the  period  of  eight  or  nine  years,  expended  or  invested  a  large 
sum  of  money  in  the  building  and  purchasing  the  above  men- 
tioned steamboats,  iron  propellers,  freight  barges  or  canal  boats, 
and  coal  barges,  and  one  dock  or  wharf  at  Perth  Amboy,  and  a 
store  house  at  New  Brunswick  and  other  property,  for  the  pur- 
poses in  the  bill  in  that  behalf  mentioned  ;  and  that  the  amount 
thereof  is,  as  they  believe,  not  widely  different  from  the  sum  of 
$200,000,  as  in  the  bill  stated. 

But  they  deny  that  the  act  dissolving  the  said  arrangement 
with  the  Camden  and  Amboy  Railroad  Co.  was  any  breach  of 
trust,  or  violation  of  their  duty  as  directors,  as  aforesaid,  or  wa0 
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done  otherwise  than  for  the  best  interest  of  the  stockholders  in 
the  said  transportation  company. 

They  further  deny,  that  said  Stevens  has  had  or  received  any 
earnings  of  the  steamboat  Napoleon,  or  of  the  steamboat  Rari- 
tan,  or  that  such  earnings  have  passed  through  his  hands,  or 
that  he  has  kept  the  accounts  thereof ;  or  that  he  has  had  or  re- 
ceived or  kept  the  accounts  of  the  earnings  of  the  two  boats 
called  schooners  in  the  bill,  or  of  the  earnings  of  the  iron  steam 
propellers,  or  of  the  freight  or  coal  barges  in  the  bill  mentioned, 
or  of  the  earnings  of  the  Union  Transportation  Line.  And  they 
deny  that  said  Stevens  has  had  or  received  any  earnings  whartev- 
er  of  or  from  any  of  the  business  of  the  company,  or  had  any 
account  thereof,  which  he  has  not  fully  accounted  for  to  the  said 
treasui^  and  board  of  directors. 

They  say  they  have  no  knowledge  nor  information,  save  by 
the  bill,  and  they  do  not  believe,  that  there  have  in  any  manner 
accrued,  in  any  part  of  the  business  of  said  company,  either  in 
the  particulars  in  that  behalf  mentioned  in  the  bill,  or  in  any 
other  parts  of  their  business,  any  earnings,  income  or  profits  of 
any  kind  or  description^  which  have  not  been  fully  accounted  for 
to  the  treasurer  and  board  of  directors,  and  paid  over  according 
to  their  direction,  in  good  faith,  and  either  divided  among  the 
stockholders  or  invested  or  reserved  as  before  stated. 

They  deny  that  any  freight  cars  for  the  purpose  of  transport- 
ing freight  on  the  Camden  and  Amboy  Railroad  have  been  pur- 
chased at  any  time  by  said  E.  A.  Stevens,  or  by  the  board  of  di- 
rectors, or  with  the  funds  of  the  said  company,  or  by  any  agent 
or  employer  of  the  company,  or  other  person  for  or  on  account 
of  the  company. 

And  in  regard  to  the  alleged  rent  of  the  property  called  the 
Walnut  street  property,  in  Philadelphia,  they  say  the  same  was 
in  the  actual  use  and  occupation  of  the  saiJ  company,  and  that 
they  were  charged  with  the  rent  thereof  down  to  the  time  of  the 
stating  of  the  aforesaid  account  thereof,  and  allowed  interest 
as  before  stated,  and  that  since  that  time  the  rents  have  been  re- 
ceived by  the  Camden  and  Philadelphia  Steamboat  Ferry  Com- 
pany, who  are  now  in  the  receipt  thereof ;  and  they  are  ignorant 
and  cannot  set  forth  the  amount  of  rent  the  said  property  pro- 
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duces ;  but  they  say  that,  so  far  as  they  have  any  infonnatioii, 
and  as  they  believe,  the  same  doth  not  yield  a  rent  of  $6,000 
per  annum,  nor  any  amount  near  that  sum. 

They  say  that  Wm.  Anderson  is  the  book-keeper  of  the  com- 
pany in  New  York,  entering  the  returns  from  the  various  agents 
in  charge  of  the  business  of  receiving  and  delivering  goods  in 
that  city ;  and  that  Wm.  H.  Gatzmer  is  the  agent  of  the  compa- 
ny in  Philadelphia,  in  charge  of  a  portion  only  of  the  business 
of  receiving  coal  in  that  city,  and  returning  the  vouchers  and 
accounts  thereof  to  the  treasurer ;  and  that  they  keep  their 
proper  books  of  account  of  the  transactions  done :  which  bo^ks 
the  defendants  admit  are  now  in  their  possession,  but  are  not  in 
Ae  possession  of  the  said  A.  Decker  or  Wm.  S.  Freeman ;  and 
they  say  that  other  books  of  account  are  kept  on 
steamboat  running  between  New  Brunswick  and  New 
Ae  clerk  thereof ;  and  that  during  the  various  years  of  the  oper- 
ations of  the  company  t^e  other  agents  in  New  York  and  Phila- 
delphia have  kept  their  own  proper  books  of  account  of  all  the 
business  done  in  those  cities  by  or  with  them  as  such  agents,  and 
returned  an  account  of  such  business,  with  the  bills  and  vouchers 
thereof,  to  be  entered  in  the  books  of  the  company  in  the  hands  ef 
the  said  Anderson ;  and  that  all  other  books  of  account  are 
kept  and  have  been  kept  by  the  treasurer,  at  his  office  in  New 
Brunswick ;  and  all  of  the  said  company's  books  of  account 
have  been,  from  time  to  time,  submitted  to  the  directors  of  the 
company,  and  have  been  at  all  times  open  to  their  inspection  and 
examination.  And  they  deny  that  the  said  book  of  minutesi  in 
the  bill  mentioned,  is  now  or  ever  has  been  in  the  possession,  cus- 
tody or  keeping  of  the  said  E.  A.  Stevens. 

As  to  the  amounts  of  the  said  earnings  of  the  respective  boats, 
vessels  and  lines  conducting  the  business  of  said  company,  they 
cannot  state  whether  they  amount  to  the  various  sums  in  that 
behalf  alleged  in  the  bill,  from  the  year  1836  to  this  time ;  but 
they  admit  that  the  amounts  of  such  earnings  have  been  great ; 
and  they  say  they  have  all  been  duly  accounted  for  and  divided 
to  and  among  the  stockholders,  invested,  expended  or  reserved  in 
manner  above  stated ;  and  that,  over  and  above  the  current  ex- 
penses of  the  company,  there  has  been  actually  paid,  since  1886, 
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for  diyidends,  the  sum  of  $96,000,  and  the  amount  accumulated 
aad  new  belonging  to  the  eompanj,  invested  in  steamboats,  canal 
boats,  and  other  property  purchased  in  good  faith  for  the  carry- 
iag  on  of  their  business,  together  with  their  aforesaid  reserved  or 
mnrplus  fund,  amounts  to  more  than  four  times  the  capital  of  the 
said  company. 

As  to  the  alleged  concealment  of  the  aforesaid  books  of  ac- 
<XMmt  of  the  business  of  the  company,  or  any  orders  or  directiouB 
to  have  the  same  concealed,  or  any  efforts  made  by  the  stock- 
hrtders  or  any  of  them  to  see  or  have  an  opportunity  to  examine 
•aaid  books,  the  defendants  Neilson  and  Thomson  have  made  no 
tmoh  ooncealment,  nor  given  any  such  orders,  nor.  received  anj 
mtdi  application,  nor  had  the  custody  or  keeping  of  such  books 
^  acoount,  nor  had  any  information  of  any  such  orders,  conceal- 
aeiit  or  directions.  And  the  defendant  Stevens  for  himself  saySy 
Aat  he  has  never  had  the  said  books  of  account  in  his  possession} 
keqMng  or  custody,  the  same  being,  at  all  times,  in  the  hands  at 
Ao  proper  agents,  treasurer  and  other  officers  of  said  company ; 
tlial  he  has  never  given  any  orders  or  directions  to  such  agents, 
treasorer  or  other  officers,  to  conceal  the  said  books,  or  to  keep 
llie  same  concealed  from  the  stockholders  or  from  any  of  them ; 
and  that  it  is  not  true  that  he  has  been  repeatedly  called  upon 
by  the  complainant,  or  by  other  stockholders,  to  permit  them  to 
see  the  books  of  the  company. 

That,  according  to  his  best  recollection,  and  as  he  verily  be- 
lieves, the  only  stockholder  who  has  ever,  prior  to  the  18th  of 
March,  1847,  applied  to  him,  or  to  any  other  agent  or  officer  of 
die  company  to  see  the  books  of  the  company,  was  James  Bishop, 
senior,  now  deceased,  about  three  or  four  years  smce,  whose  ob- 
ject, as  understood  by  this  defendant  E.  A.  Stevens,  was  toleam 
die  value  of  his  interest  in  said  company  as  a  stockholder,  and  in 
two  conversations  made  such  request.  This  defendant  stated  to 
said  Bishop  his  opinion  that  it  was  important  to  the  interest  of 
the  stockholders  that  the  business  of  the  company  and  the  profits 
of  the  business  should  not  be  made  public,  and  the  interests  of 
the  stockholders  be  prejudiced  by  the  competition  which  would 
thereby  be  attracted,  and  in  good  faith,  and  with  the  only  desire 
to  benefit  the  stockholders  and  promote  their  common  interests, 
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gave  said  Bishop  his  reasons  for  such  opinion,  which  were  as  here- 
inafter more  particularly  stated. 

That,  though  it  is  true  that  said  Stevens  did  not  exhibit  to 
said  Bishop  the  books  of  the  company,  or  give  any  orders  or  di- 
rections to  the  clerks,  agents,  book-keepers  or  treasurer  of  the 
company  to  exhibit  the  same  to  him  for  his  inspection,  this  de- 
fendant did  not  refuse  to  allow  him  to  inspect  or  examine  them  ; 
but  gave  to  him  such  information  and  explanations  that  he  de- 
clared himself  perfectly  satisfied ;  and,  so  far  as  he,  Stevens,  has 
ever  known  or  heard,  the  said  Bishop  was  perfectly  satisfied, 
and  so  continued  to  the  time  of  his  death.     And  as  to  any  re- 
fusal by  him,  Stevens,  to  give  the  complainant  any  account  or 
information  as  to  the  mode  or  manner  in  which  the  affairs  of  the 
company  are  or  have  been  conducted,  and  as  to  any  calls  made 
upon  him  or  upon  any    other  officer  or  agent  of   the   com- 
pany by  the  complainant  or  any  other  stockholder  or  stockhold- 
ers to  see  and  have  an  opportunity  to  examine  the  books  of  said 
company,  either  in  the  possession  of  said  Anderson,  or  the  said 
treasurer,  or  of  any  other  agent  or  officer  of  the  company,  or 
the  said  book  of  minutes,  none  of  which  were  or  have  been  in  the 
possession  or  custody  of  said  Stevens. 

Stevens  says,  he  has  no  knowledge,  information  or  recollection^ 
and  does  not  believe,  that  prior  to  said  March  18th,  any  such 
call  or  request  was  ever  made  on  him  or  any  other  agent  or  officer, 
by  the  complainant  or  any  other  stockholder  not  being  a  director 
of  the  company ;  and  that  the  only  application  or  applications 
made  to  him  by  complainant,  prior  to  the  day  last  mentioned,  for 
information  in  regard  to  the  affairs  of  the  company,  were  for  this 
defendant's  appraisal  of  the  value  of  the  property  of  the  com- 
pany, consisting  of  steamboats,  iron  propellers,  canal  boats,  and 
other  property  of  the  company,  and  a  statement  founded  upon 
such  appraisal  of  all  the  assets  and  liabilities  of  the  company,  to 
enable  the  complainant  to  sell  his  stock  in  the  company,  as  here- 
inafter stated,  and  under  the  circumstances  following,  viz :  at  or 
about  April  1, 1846,  James  Bishop,  junior,  a  stockholder,  called 
on  the  defendant  E.  A.  Stevens,  and  stated  to  him  that  he, 
Bishop,  wished  to  sell  his  stock  in  the  said  company,  and  with 
that  object,  and  for  that  purpose,  wished  to  learn  from  this  de* 
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fendant  what  was  its  then  value  ;  and  the  defendant,  from  a  de- 
sire to  oblige  Bishop,  and  aid  him   in  making  a  just  estimate, 
prepared,  in  good  faith,  and  according  to  the  best  information  he 
possessed  or  could  obtain,  and  according  to  his  best  judgment, 
this  defendant's  appraisal  of  the  property  of  the  company,  and 
%  statement  founded  thereon  of  the  assets  and  liabilities  of  the 
(X>mpan7,  so  as  to  show  the  value  of  the  stock ;  and  this  defend- 
ant is  informed,  and  verily  believes,  that  a  similar  appraisal, 
statement  and  estimate  was,  without  any  concert  or  communica- 
tion with  this  defendant,  E.  A.  Stevens,  prepared  by  M.  C. 
Smith,  the  president,  in  connection  with  one  or  more  of  the 
stockholders,  which  said  statements  and  estimates  were  found  by 
said  Bishop  very  nearly  to  agree  in  their  results ;  and  thereupon, 
this  defendant,  E.  A.  Stevens,  consented  to  purchase  the  stock 
of  said  Bishop,  such  purchase  to  be  for  the  company,  if  the  board 
of  directors  should  deem  it  expedient  and  for  the  interest  of  the 
stockholders  to  take  the  same,  and  if  not,  then  for  the  private 
aooount  of  this  defendant,  and  did  purchase  the  same  according- 
ly ;  and  the  said  appraisals  and  estimates  so  made,  and  the  said 
sale,  were  communicated  to  the  complainant,  who,  thereafter, 
saw  this  defendant  and  requested  him  to  buy  his,  the  complain- 
ant's stock,  at  the  same  price :  which  this  defendant  declined, 
wdA  stated  to  him  that  it  had  been  suggested  that  his  aforesaid 
estimate  and  statement  was  in  some   respects  inaccurate  ;  upon 
which  the  complainant  requested  this  defendant   to  revise   his 
aforesaid  estimates  and  appraisals,  and  prepare  a  new  statemtnt 
for  him ;  which  this  defendant  consented  to  do  as  soon  as  his- 
leisure  would  permit ;  and  thereafter,  on  or  about  March  12, 
1847,  the  complainant  called  on  this  defendant,  at  his  private 
residence  at  Hoboken,  before  this  defendant  had  been  able  to 
revise  or  re-examine  the  said  statement,  and  urged  this  defend- 
ant to  buy  his  said  stock  at  the  price  aforesaid ;  and  on  several 
occasions  the  complainant  saw  this  defendant,  and  made  the  like 
request ;  and  in  one  instance  in  company  with  Lawrence  Fisher, 
another  stockholder,  who  also  expressed  a  desire  to  sell  his  stock. 
And,  so  far  as  this  defendant  then  had  any  intimation,  or  be- 
lieved, or  now  believes,  the  refusal  of  this  defendant  to  buy  the 
stock  of  the  complainant  was  the  only  subject  or  occasion  of  dis- 
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satisfaction  on  the  part  of  the  complainant.  And  this  defend- 
ant denies  that  said  Bishop,  junior,  or  the  complainant3  or  the 
said  Fisher,  or  any  other  of  the  stockholders,  have  made  any  re- 
quest to  see  the  said  books  of  the  company,  or  asked  any  other 
information  of  the  affairs  or  business  of  the  company,  or  of  the 
manner  in  which  the  same  were  conducted,  except  as  above 
stated. 

The  defendants  admit  and  say,  that  said  Stevens  has  frequent- 
ly, in  conversations  with  the  stockholders  or  some  of  them,  and 
as  they  believe  in  his  said  conversations  with  said  Bishop,  senior, 
expressed  his  strong  desire  that  the  business  of  the  company  and 
the  profits  thereof  should  not  be  made  public,  and  for  the  reasons 
then  and  often  before  and  cince  given,  that  it  would  invite  com- 
petition and  so  prejudice  the  interests  of  the  stockholders  ;  and 
that  in  the  peculiar  business  in  which  they  were  engaged,  it  was 
especially  important  and  had  been  found  essential  to  success  in  the 
business,  by  all  steamboat  and  transportation  companies ;  and 
such  was  in  fact  his  opinion,  in  good  faith,  without  any  conceal- 
ment or  deceit ;  and  so  far  as  he  ever  knew  or  believed,  until  the 
filing  of  the  bill,  all  the  stockholders  concurred ;  and  he  says 
that,  otherwise  than  so  far  forth  as  he  entertained  and  expressed 
the  said  opinion,  he  has  never  expressed  any  unwillingness  to 
have  any  of  the  affiairs  of  the  company,  or  books  of  account,  or 
proceedings  examined  by  any  person,  or  to  give  any  person  any 
information  in  relation  thereto  in  his  power.     And  he  says,  that 
so  far  as  he  has  had  any  agency,  management  or  superintend- 
ence of  the  aSioirs  of  the  company,  the  same  has  always  been 
fully  accounted  for  to  the  board  of  directors,  and  the  business  so 
done  regularly  entered  in  the  books  of  the  company. 

The  defendants,  in  relation  to  the  alleged  call  made  on  Stevens 
on  the  18th  of  March,  1847,  say  it  is  not  true  that  Stevens 
stated  to  the  complainant  that  he,  Stevens,  managed  the  compa- 
ny as  a  close  corporation,  and  should  not  give  any  statements  of 
the  earnings  or  profits  of  the  company  to  the  complainant.  But, 
on  the  contrary,  Stevens,  being  in  attendance  at  New  Bnmswiok 
iq^n  a  meeting  of  the  directors  held  that  day,  stated  distinctly 
to  the  complainant,  and  to  other  stockholders  then  present^  that 
he  would  cause  a  meeting  of  all  the  stockholders  of  llie  oonqpanj 
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to  be  callea  wHhin  a  few  days,  and  that  at  such  meeting  all  the 
books  of  the  company,  and  all  the  accounts  of  the  business  of 
the  company,  from  the  first,  would  be  laid  before  the  stockhold- 
ers for  their  examination ;  and  thereupon,  and  without  any  no- 
tice of  any  i4[)pIication  by  the  complainant  to  this  court,  or  of 
toy  intention  on  the  part  of  the  complainant  to  make  such  appli- 
cation, a  meeting  of  the  stockholders  of  the  company  was  called 
by  the  secretary  of  the  company,  by  authority  of  the  said  direc- 
torB,  to  be  held  at  New  Brunswick  on  the  3d  of  April,  1847. — 
And  for  the  purpose  of  facilitating  the  full  and  sati3factory  ex- 
ainination  of  the  said  books  of  the  accounts  of  the  business  of 

■ 

ibe  company,  and  the  property  thereof,  and  all  the  earnings,  di- 
vidends and  profits  arising  therefrom,  the  said  directors,  without 
any  notice  as  aforesaid,  caused  full  and  accurate  abstracts  to  be 
made  up  from  the  said  books  of  the  book-keepers  in  the  employ- 
ment of  the  company,  showing  the  assets  and  property  of  the 
company,  the  state  of  their  said  accounts,  and  the  business, 
earnings,  profits  and  dividends  therefrom,  and  all  and  every  the 
matters  aforesaid,  from  the  first  organization  of  the  company,  to 
be  laid  before  the  said  stockholders  to  be  examined,  together 
with  the  said  books,  to  be  compared  therewith,  and  investigated 
as  the  said  stockholders  might  think  proper.     And  in  pursuance 
of  such  call,  the  said  meeting  of  stockholders  was  conveneds  at 
the  time  and  place  aforesaid,  and  in  pursuance  of  the  assurance 
so  {piven  to  the  company,  the  said  other  stockholders,  by  said  E. 
A.  Stevens,  and  not  for  the  purpose  or  with  any  intent  to  elude 
or  evade  any  action  or  order  of  this  court,  or  on  account  or  in 
any  manner  by  reason  of  any  application  to  this  court,  but  in 
good  faith  for  the  full  satisfaction  of  all  tiie  stockholders,  in  ao- 
cordance  with  such  assurance,  all  tiie  books  of  tiie  said  company, 
and  the  said  abstracts  thereof,  were  laid  before  the  said  stock- 
holders by  the  treasurer  and  board  of  directors ;  and  a  commit- 
tee  was  thereupon  appointed  to  examine  tiie  same,  and  report 
thereon ;  by  whom,  during  an  interval  of  adjournment  allowed 
lor  tiiat  purpose,  sueh  investigation  and  examination  was  made> 
and  reported,  and  ae  tiiese  defendants  believe,  to  the  ^tire  satii- 
tuetkoi  of  all  the  sud  stockholders  exoept  tiie  complainAnt. 
The  defendants  say  tiiere  is  no  provision  in  the  charter  of  the 
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company  requiring  that  the  office  of  the  directors  ^e  kept  in 
New  Jersey  ;  but,  nevertheless,  they  say  that  an  office  has  al- 
ways been  kept  in  New  Brunswick,  by  the  treasurer  of  the  com- 
pany, in  which  the  books  of  accounts  of  the  treasurer  are  and 
always  have  been  kept. 

The  defendants  say,  that  on  or  about  March  18, 1847,  they 
were  informed,  and  they  believe  it  to  be  true,  that  the  complain- 
ant was,  in  connection  with  sundry  associates,  about  to  commence 
the  running  of  a  steamboat  from  New  Brunswick  to  New  York, 
in  opposition  to  the  boat  of  the  company  ;  and  they  say  he  hai 
admitted  that  such  is  his  intention ;  and  they  believe  that  the 
whole  object  of  the  complainant,  since  he  conceived  such  inten- 
tion, and  the  object  of  filing  his  said  bill,  is  to  create  difficulty  in 
the  company,  expose  its  affairs  and  the  private  interests  of  the 
stockholders  therein  to  the  public,  and,  so  far  as  in  his  power,  to 
injure  and  break  down  the  business  of  the  company.  And  they 
say  that  since  they  received  such  information,  E.  A.  Stevens 
has,  as  they  admit,  as  one  of  the  stockholders,  having  a  very 
large  interest  in  the  company,  and  not  otherwise,  remonstrated 
and  objected  to  subjecting  the  affairs  of  the  company  to  such  ex- 
posure, for  the  reasons  above  set  forth,  and  for  no  other  reason 
whatever,  and  with  no  purpose,  object  or  design  than  to  promote 
the  best  interests  of  all  the  stockholders. 

The  defendants  say,  that  the  said  board  of  directors,  and  not 
E.  A.  Stevens,  in  the  exercise  of  their  best  discretion,  and,  as 
they  then  believed  and  now  believe,  for  the  best  interest  of  the 
stockholders,  sold  sixteen  coal  barges,  the  property  of  the  com- 
pany ;  that  they  did  not  call  a  meeting  of  the  stockholders  to 
consult  them  in  regard  to  such  sale ;  that  it  has  not  been  usual 
to  call  such  meetings  or  consult  the  stockholders  in  regard  to  the 
details  of  the  business  of  the  company,  from  the  first  organiza- 
tion to  the  present  time ;  these  defendants  believing  that  the 
purpose  for  which  the  directors  of  the  company  were  appointed 
was  the  conduct  and  management  of  such  details,  in  their  dis- 
cretion, as  the  intere&v  of  the  stockholders  might  require ;  and 
they  deny  that  Stevens,  or  any  of  the  defendants,  or  the  said 
board  of  directors,  have  any  intention  of  selling  the  said  sixteen 
freight  barges  in  the  bill  mentioned,  unless  the  waxgmj  ahooU 
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go  into  liquidatkm  and  cause  its  affairs  to  be  wound  up  and  set- 
tled. 

The  drfendants,  denying,  as  before,  that  Stevens  has  inde- 
pendently, and  not  in  subordination  to  the  board  and  with  their 
authority,  ooncurrence  or  approbation,  done  anything  in  the  pre- 
mises, say  that  the  business  of  the  said  company  has,  by  and 
with  such  consent,  authority  and  approbation,  been  done,  and 
the  accounts  thereof  kept,  in  and  under  Tarious  names  used  to 
discriminate  the  different  branches  of  their  business,  and  for 
greater  convenience  in  keeping  the  accounts  thereof  and  distin- 
guishing the  different  interests  of  the  various  persons  who  have 
firom  time  to  time  been  interested  with  them  in  the  business  done 
by  them  or  in  the  different  branches  thereof.  And  in  so  doing, 
although  these  defendants  do  not  now  recollect  the  use  of  all  the 
names  in  that  behalf  alleged  in  the  bill,  they  are  willing,  for  the 
purposes  of  this  suit,  to  admit,  and  do  admit,  that  all  of  the 
said  names  may  have  been  used  for  the  purposes  aforesaid,  du- 
ring the  period  of  the  existance  of  the  company ;  but  they  utter- 
ly deny  that  such  names  have  been  used  for  the  purpose  of  con- 
cealing or  keeping  secret  the  operations  or  business  of  said  com- 
pany from  the  public  or  the  stockholders,  or  to  prevent  them 
£rom  obtaining  any  information  in  regard  to  the  proceedings  of 
the  company,  or  for  any  unlawful  or  improper  purpose,  or  from 
any  other  design  or  motive  than  to  promote  the  convenient,  safe 
and  successful  prosecution  of  the  said  business,  and  make  the 
same  profitable  to  the  stockholders  for  their  benefit  and  advan- 
tage. 

They  admit,  and  say,  that  from  the  time  when  £•  A.  Stevens 
consented,  on  the  application  of  the  said  associates  who  after- 
wards became  stockholders  in  the  year  1831,  to  unite  his  interest 
in  the  transportation  business  with  them,  and  became  a  stock- 
holder, as  before  stated,  he  has  given  thereto  his  best  endeavors  * 
and  exertions,  in  good  faith,  to  promote  the  success  of  the  com- 
pany, enlarge  its  business  and  increase  its  profits  for  the  benefit 
of  the  stockholders  therein;  and  that  in  so  doing' he  has  at  all 
timeB  preserved  a  vigilant  general  superintendence  of  the  afiiBurs 
of  the  company  and  its  various  agents,  and  under  the  authoritj 
of  th0  board  of  directors  and  with  their  coaeiiivenoe  and  appro- 
56 
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bfttion  and  in  Bubordination  to  the  president  and  directors,  has 
managed  the  aflUrs  and  business  of  the  company  with  fidelity 
and  skill  and  greatly  to  the  advantage  of  the  said  stockholders, 
and  in  such  wise  that  the  board  of  directors  have  been  able  to 
declare  and  pay  to  the  stockholders  annual  dividends  of  from  16 
to  18  per  cent,  per  annum,  from  1881  to  this  time,  over  and 
above  the  current  expenses  of  the  company  and  the  aforesaid 
accumulation  of  capital,  by  earnings  and  profits  of  the  business 
of  the  company,  invested  and  reserved  as  aforesaid,  amounting 
to  more  than  four  times  the  amount  of  the  capital  paid  in  by  the 
stockholders ;  and  that,  in  his  said  general  superintendence,  the 
said  Stevens  has,  with  the  concurrence  and  approbation  of  the 
said  board  of  directors,  and  with  the  full  knowledge  and  ac- 
quaintance of  all  the  stockholders,  from  the  year  1881  to  the  fi- 
ling of  the  bill,  exercised  broad  discretionary  powers^  and  that 
no  complaint  has  ever  been  made  by  any  stockholder  in  relation 
thereto,  or  the  management  of  the  affieurs  of  the  company ;  and 
in  such  management  the  said  Stevens  has  always  done  what,  in 
good  faith,  and  in  his  best  discretion,  he  deemed  for  the  interest 
of  the  stockholders. 

The  defendants  say,  that  the  conduct  and  management  of  the 
afiiedrs  of  the  company,  so  far  as  the  same  has  devolved  on  said 
Stevens  as  above  stated,  has  been,  and  as  they  believe,  is  now 
entirely  satisfactory  to  every  stockholder  in  the  company,  the 
complainant  not  excepted  ;  and  in  confirmation  of  this  they  say, 
that  at  the  said  meeting  of  the  stockholders  at  New  Brunswick, 
on  the  3d  of  April,  1847,  every  share  of  stock  was  represented 
by  the  holder  thereof,  in  person  or  by  proxy,  except  two  shares 
in  the  name  of  A.  Jenkins,  deceased,  in  behalf  of  whose  estate, 
however,  his  brother  M.  Jenkins  was  present  and  acted,  (in  what 
capacity  the  defendants  are  ignorant,)  and  except,  also,  one  share 
in  the  name  of  William  Gulick,  who  was  absent.  That  at  such 
meeting  the  said  stockholders  were  informed  that  the  complain- 
ant had  given  notice  of  an  intention  to  apply  to  this  court  for 
the  Receivers  prayed  for  in  the  bill,  and  thereupon  the  following 
resolution  was  unanimously  passed  by  the  stockholders,  the  com- 
plainant being  present  and  voting  for  it,  viz : 

^^  Resolved,  That  the  thanks  of  the  stockholders  are  die  to 


1847«J  HAOsa  t^.  8TKYKJI8  et  ai.  448 

Edwin  A.  SteveiiB  for  the  ability  and  ancoees  with  which  the  af- 
fiurs  of  the  New  Brunswick  Steamboat  and  Canal  Transporta- 
tion Company  have  been  managed  by  him,  and  that  they  have 
nndiminiahed  confidence  in  the  management  of  the  affairs  of  the 
company. " 

The  defendants,  protesting  and  insisting  that  they  are  not  lia- 
ble and  cannot  be  required  to  render  the  accounts  prayed  for  in 
the  bill  in  any  suit  to  which  the  said  New  Brunswick  Co.  is  not 
a  party,  say,  that  they  have  rendered  to  the  board  of  directors 
of  the  said  company  full  and  true  accounts  of  all  and  every  their 
respective  acts,  receipts  and  payments  in  the  conduct  of  the  af- 
iairs  of  the  company,  and  they  say  and  insist  that  there  is  no 
proper  party  before  the  court,  to  or  with  whom  these  defendants 
can  either  in  law  or  equity  be  called  to  account. 

They  deny  the  breaches  of  trust  and  violations  of  duty  char- 
ged in  the  bill,  and  all  and  every  misapplication  of  the  funds  or 
property  of  the  company,  by  them  or  with  their  knowledge ;  and 
'say  that,  so  far  as  they  have  done,  authorized,  approved  or 
known,  the  whole  conduct  of  the  affairs  of  the  company,  and  the 
application  and  appropriation  of  the  funds  of  the  company,  have 
been  done  and  made  in  good  faith  for  the  best  interests  of  the 
stockholders,  and  for  the  purposes  and  within  the  powers  embra- 
ced in  the  charter.  The  said  investment  of  the  funds  of  the 
company  in  the  purchase  of  boats,  vessels,  steamboats  and  other 
property ;  the  said  reservation  of  a  portion  of  its  funds  by  way 
of  surplus  to  meet  and  guard  against  contingencies  and  provide 
for  the  purchase  and  building  of  boats ;  the  employment  of  the 
boats  and  vessels  of  the  company  in  manner  above  set  forth ; 
the  running  of  the  various  transportation  lines  by  the  said  com- 
pany as  in  the  bill  is  stated  and  herein  admitted  ;  the  termina- 
tion of  the  said  contract  with  the  said  Camden  and  Amboy  Rail- 
road Company ;  the  aforesaid  general  superintendence  of  the 
business  of  the  company  by  said  E.  A.  Stevens ;  and  the  mode 
and  manner  in  which  such  business  has  been  done,  have  been 
open  and  notorious,  and  without  any  concealment  on  the  part  of 
these  defendants  or  any  of  them,  and  acquiesced  in  by  the  stook- 
holdera  during  the  whole  period  of  the  existence  of  said  compa- 
ny, until  at  or  about  the  time  of  the  filing  of  the  bill. 


W.  HlUsted  and  P.  D.  Vroam  in  support  of  the  motion  finr  t 
Receiver. 

They  cited  1  Edw.  84,  518  ;  9  Siman^s  Rep.  58 ;  8  Paige j 
222 ;  6  Cond.  Rep.  240 ;  6  Wheat.  597 ;  19  John  itep.  1 ;  4 
Petersy  152 ;  .^n^.  and  .^me^  an  Corp.  60 ;  4  Cranchj  128 ;  4 
frA€a^.  686 ;  8  Wardy  588 ;  7  lb.  81 ;  8  Pick.  Rep.  282,  9 ; 
2 /oAn  JR^p.  109 ;  4PeM68;  11  JA.  546;  6  HiU's  Rep.  il ; 
4  Wend.  22 ;  4  Day,  822,  8 ;  2  Halst.  Rep.  98  ;  1  GaUisonj 
94 ;  Cro.  /ac.  868,  503 ;  5  Bac.  ^A.  844 ;  2  Saund.  277  ;  1 
Ld.  Raymond,  202 ;  Cro.  Jac.  815,  425 ;  8  Munroe,  17 ;  5 
Dana,  85 ;  1  5mt^A'^  Prac.  277 ;  8  Ke^.  87  ;  9  Missouri 
Rep.  606 ;  Edw.  on  Receivers,  1,  2 ;  8  Mk.  564 ;  7  Paige, 
2M;lIb.  587. 

L.  B.  Woodruff  zxai  G.  Wood,  contra.  They  cited  1  McCoy y 
129 ;  2  Paige,  438 ;  8  Mylne  fy  Craig,  309 ;  2  John.  Ch.  Rep. 
871 ;  1  Green's  Ch.  Rep.  163 ;  15  Pick.  Rep.  363 ;  2  ilu*«jff, 
126;  3  Paige,  230 ;  ^n^c/  fy  Ames  on  Corp.  441 ;  2  Story's  -Bj. 
Jur.  sec.  951 ;  4  R'ph's  Rep.  578 ;  Angel  8f  Ames  on  Corp.  88, 
4, 158,  9  ;  12  Ves.  4 ;  2  Jtfad.  Prac.  187,  8, 9 ;  16  Ves.  59  ;  2 
Paige,  452 ;  Story's  Eq.  sec.  821 ;  S^ory  on  Partnership,  sec, 
228 ;  1  llttwe//,  441 ;  15  Conn.  Rep.  476  ;  3  Cowen,  264 ;  16 
Mass  Rep.  102. 

The  Chancellor.  The  bill  is  exhibited  by  one  stockholder 
of  one  incorporated  company  (The  New  Brunswick  &c-)  against 
three  other  stockholders,  who  are  also  directors  of  the  same  com- 
pany, praying  an  account  of  all  the  property  bought  by  them,  or 
either  of  them,  with  the  money  of  the  company,  and  of  the  rents 
and  profits  thereof,  and  of  all  monies  received  by  the  defendants, 
or  either  of  them,  from  the  business  of  the  company,  and  ex- 
pended in  the  purchase  of  property ;  and  that  the  defendants 
may  account  for  all  breaches  of  trust  as  directors,  agents,  or 
trustees  of  the  company,  and  make  good  all  losses  inoorred 
thereby ;  and  may  account  for  all  monies  made  by  them,  or  eidier 
of  them,  by  the  purchase  or  sale  of  any  property  of  the  company ; 
and  may  be  decreed  to  pay  to  the  complainant  his  proportioaite 
flhare  of  what  may  be  found  due,  and  of  all  sorpliui  mwiei  in 
the  hands  of  them,  or  either  of  them,  not  requred  ftr  Hw  tari* 


1847.J  HAGEJt  «.  8TBTEM8  0t  id.  446 

neap  of  the  eompanj,  or  to  pay  the  same  to  a  receiver ;  and  that 
all  tiie  property  not  necessary  for  the  objects  of  the  company 
may  be  sold,  and  the  proceeds  divided  among  the  stockholders^ 
ox  paid  to  a  receiver ;  and  that  a  receiver  may  be  appointed  of 
the  rents  and  profits  of  the  real  estate  at  Camden,  purchased 
wildi  the  funds  of  the  company,  and  of  all  other  property  pnr- 
(diased  by  the  defendants,  or  either  of  them,  with  the  funds  of 
the  company,  without  the  consent  of  the  company,  and  not  ne- 
cessary for  the  objects  thereof ;  and  praying,  also,  an  injunc- 
turn  restraining  the  defendants  from  selling  any  real  estate  pur- 
chased with  the  funds  of  the  company,  and  from  selling  any 
other  property  of  the  company  without  the  consent  of  the  stock- 
holders, and  from  managing  and  controlling  the  affairs  of  the 
company  at  their  will  and  pleasure,  and  without  the  consent  of  a 
lawfully  constituted  board  of  directors.  An  injunction  pursuant 
to  the  prayer  of  the  bill  was  allowed. 

A  supplem^[ital  bill  was  afterwards  filed,  stating  other  faots^ 
aad  making  other  persons  defendants,  and  praying  the  same  re- 
lief against  them  ;  and  praying  that  they  and  the  defendants  in 
the  original  bill  may  be  restrained  by  injunction  from  disposing 
of  any  property  of  the  company,  and  from  winding  up  its  affiuri^ 
or  causing  it  to  go  into  liquidation,  without  the  consent  of  the 
stockholders.  An  injunction  pursuant  to  the  prayer  of  this  bill 
was  also  allowed. 

A  motion  is  now  made,  on  the  part  of  the  complainant,  for  the 
appointment  of  a  receiver,  to  take  charge  of  certain  real  estate 
situated  in  Pennsylvania,  on  the  Delaware  river,  one  tract  in 
Bristol  and  the  other  in  Philadelphia,  (called  the  Walnut  street 
property,)  alleged  by  the  bill  to  have  been  purchased  with  the 
funds  of  the  said  "  The  New  Brunswick  &c.,"  the  legal  title 
to  which  tracts,  respectively,  is  in  the  name  of  one  9r  more  indi- 
viduals, without  the  recognition  of  any  interest  of  *^  The  New 
Brunswick  &c."  therein ;  and  also  to  take  charge  of  certain 
monies,  alleged  in  the  original  bill  to  be  the  funds  of  "The  New 
Brunswick  &c.''  in  the  hands  of  £.  A.  Stevens,  the  use  of 
'  ulucb  the  bill  i^eges  he  has  improperly  obtained.  , 

The  answer  of  the  defendants  to  the  original  and  supplemen- 
t^lrbill  has  been  read  in  i^poaition  to  the  motion ;  and,  amang 
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other  things,  states  that  the  said  monies  were  loaned  to  said 
Sterens  by  the  board  of  directors  of  "The  New  Brunswick 
Steamboat  and  Canal  Transportation  Company." 

There  is  one  ground  on  which,  in  view  of  the  whole  case  as 
developed  by  the  bill  and  answer,  the  motion  for  a  receiver  might, 
perhaps,  be  safely  denied,  without  considering  other  objections 
to  the  allowance  of  it.  From  the  allegations  of  the  bill  it  would 
seem  to  appear,  that  the  enormous  accumulation  of  property  by 
The  New  Brunswick  Co.,  of  which  the  property  for  which  a  Re- 
ceiver is  asked  is  claimed  to  be  a  part,  is  the  result  of  a  fraud 
on  the  rights  of  otiiers,  not  parties  to  this  suit,  nor  parties  to 
the  arrangement  between  The  New  Brunswick  Steamboat  and 
Canal  Transportation  Co.  and  the  united  railroad  and  canal  com- 
panies, set  forth  in  the  bill,  which  produced  such  accumulation. 
And  this  may  turn  out  to  be  so  notwithstanding  any  thing  sud 
in  the  answer.  If  this  be  true,  this  Court  would  not  become  tiie 
instrument  to  distribute  the  spoils,  on  the  application  of  one 
who  has  been  a  stockholder  from  the  beginning  in  The  New 
Brunswick  Steamboat  and  Canal  Transportation  Co.,  and  cog- 
nisant of  the  fraudulent  arrangement  and  proceedings  which 
produced  such  accumulation ;  which  is  the  position  of  the  com- 
plainant in  this  case. 

But  the  motion  must  be  denied  on  otlier  grounds.  As  to  the 
Walnut  street  property,  it  was  in  the  use  of  The  New  Bruns- 
wick Co.  a  number  of  years,  and  during  that  time  the  situatios 
of  it  in  reference  to  title  was  the  same  as  it  is  now.  While  the 
arrangement  with  the  said  united  companies  existed,  and  the  bu- 
siness charged  by  the  complainant  to  be  illegal  and  fraudulent, 
and  from  which  the  overgrown  accumulation  of  property  arose, 
was  continued,  the  complainant,  with  full  knowledge  of  the  ar- 
rangement, was  silent.  But  when  the  business  was  discontinued, 
the  complainant  filed  his  bill,  alleging  that  this  property  is  not 
necessary  for  the  legitimate  business  of  The  New  Brunswick 
Steamboat  and  Canal  Transportation  Co.,  and  prays  that  it  may 
be  sold,  and  the  proceeds  of  it  distributed ;  and  asks  that  a  Re- 
ceiver may,  at  once,  on  the  filing  of  his  bill,  be  appointed  to  take 
charge  of  it.  The  complainant  is  in  no  more  danger  now  in  ref- 
erence to  the  title  of  this  property  than  he  has  been  for  Tetn^ 
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«nd  no  apprehension  of  danger  is  alleged  as  to  the  responsibility 
of  the  person  in  whom  the  title  is.  Delay  is  often  fatal  to  an 
application  for  a  Receiver ;  and  in  this  case,  an  application  by 
this  complainant  for  the  prompt  action  he  asks  of  the  Court  comes 
with  ill  grace.  As  to  the  real  estate  in  Bristol,  the  title  is  in 
a  director  of  The  New  Brunswick  Co.  whose  responsibility  is 
not  questioned ;  and  no  danger  of  loss  is  suggested. 

As  t'>  the  money  loaned  to  Stevens :  when  the  object  of  a  suit 
is  to  compel  the  payment  of  a  sum  of  money,  there  seems  to  be 
no  propriety  in  ordering  it  to  be  paid  to  a  Receiver  on  the  filing 
of  the  biU.  It  may  also  be  said,  in  reference  to  this  money, 
that  no  danger  or  apprehension  of  loss  is  suggested. 

It  is  unnecessary  to  consider  the  difficulty  suggested  on  the 
argument  of  appointing  a  Receiver  to  take  charge  of  real  es- 
tate situated  in  another  State. 

Motion  denied. 


William  Phcenix  v.  Silas  C.  Clark. 

On  bill  hf  a  moT\%%^ee  acainit  a  monga^or.  m^ikinf^  other  mortKagees,  and  jodKinent 
ereditor*  of  the  roorinfagor  ftariit**  dsffodanTi-,  a  •lerree  for  «tle  was  made,  tosatkly 
Ihe  iocurobrancf  8,  arconJinj?  fp  th»-ir  prioriiieii.  The  property  waa  »oid  under  the 
decree.  Afterward^,  che  morii;agee  !«■!  m  priority,  the  proceed*  of  the  sale  under 
the  decree  not  being  lufficient  to  pay  any  (tart  of  hi*  mortgage,  bought  the  property 
fron  the  purcha<*er  under  the  decree ;  and  filed  a  bill  against  the  iBortgagor,  who 
itill  remained  in  potnu^tsidn,  to  ffMirain  him  frum  committing  waste.  The  injunction 
wasallowt*d  ;  and  a  motion  to  liissolve  it  wa«  denied. 

After  «ile  of  monsnae  premi8e«  under  decree  ami  eieciition,  the  mortgagor,  io  poieai 
idon,  will  be  retrained  from  roramitting  watte. 

Silas  C.  Clark  and  his  wife  gave  several  mortgages,  on  lands 
in  Morris  county,  the  first  of  which  was  held  by  Edward  W. 
Whelpley,  the  second  by  Barnabas  Doremus,  the  third  by  Jo- 
seph Cutler,  the  fourth  and  fifth  by  Charles  J.  Skellinger  and 
William  Phoenix,  respectively.     Joseph  FairchiM,  Charles  J, 


Skellenger,  John  Condit  and  John  H.  and  Thomas  Stephens  re- 
covered judgments  an^ainst  Clark,  in  the  Circuit  Court  of  Mor- 
ris. 

Doremus  filed  his  bill  in  this  court  for  forecbsure  and  a  sale  of 
the  mortgaged  premises ;  and  made  the  other  mortgagees  and  the 
judgment  creditors  defendants.  A  decree  was  made  for  tiie  sale 
of  the  premises  to  satisfy  the  incumbrances,  according  to  their 
priorities. 

The  sheriff  sold  the  premises  to  one  Freeman  Wood,  Phcenix 
not  being  present  at  the  sale,  and  conveyed  the  premises  to  Wood 
on  the  1st  of  October,  1846.  The  sum  for  which  the  premises 
sold  was  insufficient  to  pay  any  part  of  Phoenix's  mortgage,  af- 
ter satisfying  the  prior  mortgages. 

On  the  26th  of  October,  1846,  Phcenix  agreed  wilii  Wood  to 
give  him  what  he  had  paid  to  the  sherifif  and  $50  for  the  premi- 
ses, and  Wood  agreed  to  take  it ;  and  thereupon  conveyed  the 
premises  to  Phoenix. 

On  the  4th  of  November,  1846,  Phoenix  filed  his  bill  stating 
the  beforementioned  facts,  and  that  he  bought  the  premises  from 
Wood,  as  aforesaid,  in  order  to  secure  to  himself  the  amount  de- 
creed to  be  paid  to  him  on  his  mortgage ;  that  the  lands  are  a 
scanty  security  for  the  money  so  paid  ;  that  they  are  still  occu- 
pied by  Clark  ;  that  he,  Clark,  is  embarrassed  in  his  pecuniary 
aSiftirs  and  unable  to  pay  to  him,  Phoenix,  the  amount  so  adjudg- 
ed and  decreed  to  him ;  that  since  the  said  decree,  and  since  the 
said  sale  to  Wood,  and  since  the  said  conveyance  by  Wood  to 
him.  Phoenix,  Clark  has  committed  great  waste  upon  the  premi- 
ses, by  cutting  down  the  wood  and  timber ;  and  that,  on  the  Fri- 
day or  Saturday  of  the  week  before  the  bill  was  filed  by  Phoenix, 
Clark  cut  down  a  large  quantity  of  wood  and  timber,  and  sold 
it  to  one  Stephen  Connett ;  and  praying  an  Injunction  against 
Clark  restraining  him  from  committing  further  waste. 

The  Injunction  was  granted. 

A  motion  was  made,  without  answer,  to  dissolve  the  Injunc- 
tion. 

A  demurrer  was,  also,  filed  to  the  bill. 

V.  Dalrymple,  in  support  of  the  demurrer  and  of  the  motioD 
to  dissolve  the  Injunction. 


J.  S.  Hager,  contra. 

The  Chahcellor.  The  motion  to  dissolye  is  denied,  and 
the  demnnrer  to  the  bill  overruled.  It  is  true  that  the  pur- 
chaser at  the  sheriff's  sale,  or  his  grantee,  might  bring  ejectment, 
and  obtain  from  the  court  in  which  the  ejectment  is  brought,  a 
rule  to  stay  waste ;  but  in  the  mean  time,  and  before  that  could 
be  done,  the  mortgagor,  remaining  in  possession,  might  destroy 
lite  property,  or  commit  irreparable  waste  ;  and  compensation  in 
damages  might  not  be  attainable  by  reason  of  the  inability  of 
the  mortgagor  to  respond. 

If  tiiis  court  should  not,  itself,  put  the  purchaser  at  sheriff's 
sak,  of  mortgaged  premises,  in  possession,  it  should  certainly 
extend  its  arm  to  protect  the  property  from  waste  and  destruc- 
tion until  the  purchaser  can  have  an  opportunity  of  obtaining 
the  aid  which  a  court  of  law,  'on  ejectment  being  brought,  can 
affinrd  him  to  prevent  waste.  In  this  case  the  title  has  passed 
fipom  the  defendant  by  the  decree  of  this  court.  There  is,  there- 
fore, no  question  of  title  in  the  way.  The  mortgagor  is  merely 
holding  possession  of  the  property,  without  pretence  of  title,  till 
he  can  be  lawfully  dispossessed. 

I  have  no  doubt  of  the  propriety  of  the  interference  of  this 
court  in  such  a  case  by  injunction. 

Motion  denied,  and  demurrer  ^overruled. 
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Abraham  P.  Young  t.  The  Executors  of  Jacob  Youiig. 


Awaid  set  aside  oo  the  iproand  that  the   Arbitratora  a^ned  on  a  matter  not  wHhin  the 
MbaiiMkm. 


Jacob  Young  died,  June  2,  1848,  leaving  a  will,  dated  July 
1, 1840,  of  which  he  appointed  Samuel  Stewart,  Philip  Fine, 
Edward  Hunt  and  his  son  Abraham  P.  Young,  the  complainant, 
executors.  Fine  died  in  May,  1845.  Differences  having  aris- 
en between  the  complainant  and  the  other  surviving  executors, 
they  agreed  to  submit  the  same  to  arbitration ;  and,  thereupon, 
the  complainant,  in  his  individual  capacity  and  also  as  executor, 
and  the  said  Stewart  and  Hunt,  the  other  surviving  executors, 
on  the  13th  June,  1845,  entered  into  an  agreement  under  seal, 
by  which  they  submitted  all  matters  in  difference  as  set  forth  in 
the  schedule  annexed  to  the  said  agreement  to  three  persons 
therein  named,  arbitrators  by  them  chosen ;  and  mutually  cove- 
nanted and  agreed,  under  the  penalty  of  $500,  to  abide  and 
perform  the  award  of  the  said  arbitrators  unanimously  rendered. 

The  Schedule  annexed  to  the  agreement  contained,  on  the  one 
side,  an  account  of  the  compl£nant  against  the  estate  of  the 
testator,  commencing  March  13,  1814,  and  running  to  and  in- 
cluding the  year  1833,  and  consisting  of  charges  for  rails  uid 
fencing  stuff,  lumber,  shingles,  glass,  carpenter  and  mason  work, 
work  done  at  house,  work  at  bam,  hauling  stone  and  timber, 
cutting  timber,  boarding  hands,  money  paid  carpenter  and  ma- 
son, lumber  for  grain  house,  carpenter  and  mason  work,  shingles 
and  nails ;  and,  on  the  other  side,  a  statement  of  the  claim  of 
the  executors  against  the  said  Abraham  P.  Young,  as  follows  : 

"Balance  on  bond  dated  January  23,  1819  ;  penal  sum  $950, 
conditioned  for  payment  of  $475  on  or  before  May  1,  1819, 
with  interest  from  day  of  payment,  drawn  by  Abraham  P.  Young 
and  Jacob  Young  to  Philip  Slout,  paid  off  by  Jacob  Young.'' 

The  testator  had  three  sons,  the  complainant  and  two  otiiers ; 
and  had,  in  his  life  time,  put  each  of  them  in  possession  of  a 
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fiurm ;  and  had  put  buildings  on  the  fanns,  respectively,  of  which 
he  had  put  the  other  two  sons,  severally,  in  possession,  at  fis 
own  expense.  A  large  part  of  Abraham's  account  annexed,  as 
aforesaid,  to  the  agreement  of  submission  was  for  materials  fur- 
nished and  work  and  labor  done  in,  putting  up  buildings  on  the 
farm  of  which  he  had  been  put  in  possession.  The  several  farms 
were  devised  to  the  sons  severally  in  possession. 

It  was  admitted  before  the  arbitrators  that  an  agreement  had 
been  made,  between  the  father  and  the  sons,  by  wich  the  sever- 
al farms  were  allotted  to  the  sons  severally,  and  to  be  devised  to 
Uiem,  respectively,  on  their  paying  a  certain  sum  per  acre.  And 
it  was  also  admitted  before  the  arbitrators  that  Abraham  was 
charged  in  the  will  $4  an  acre  more  for  the  farm  devised  to  him 
than  by  the  said  agreement  he  was  to  be  charged. 

The  arbitrators  admitted  evidence  that  Abraham  had  cut  and 
sold  timber  from  the  farm  in  his  possession,  (afterwards  devised 
to  him,)  in  the  life  time  of  the  testator,  and  twenty  years  prior 
to  the  agreement  of  submission,  and,  considering  this  wood  and 
timber  as  a  set-off  against  his  whole  accouiit,  allowed  him  nothing 
on  his  account,  and  made  an  award  against  him  for  the  amount 
of  the  principal  and  interest  of  the  bond  stated  in  the  schedule 
annexed  to  the  agreement  of  submission. 

The  bill  was  filed  to  set  aside  the  award. 

An  answer  was  put  in  by  the  executors,  and  testimony  was 
taken. 

P.  B.  Kennedy  and  P.  D,  Vroom  for  the  complainant.  They 
cited  10  Wend.  498 ;  1  John.  Ch.  313 ;  2  Paige  193 ;  15 
John.  Rep.  511,  229  ;  1  Green's  Rep.  68  ;  2  South.  Rep.  721 ; 
3  John.  Rep.  427 ;  9  lb.  141 ;  1  Green's  Ch.  Rep.  297,  301 ; 
8  Jltk.  468 ;  3  Wash.  C.  C.  Rep.  45 ;  Cox's  JV.  /.  Rep.  386 ; 
2  Penn.  Rep.  932 ;  5  Hals.  Rep.  17  ;  2  Green's  Rep.  333. 

H.  Mc  Miller  and  S.  G.  Potts^  Contra.  They  cited  10  John. 
Rep.  148  ;  8  Ih.  367  ;  2  Ih.  62 ;  1  JIfc  Cord  408  ;  2  Bibh  466 ; 
a  J*.  441;  1  Ward.  2S6  ;  2  Cotiwjn  688 ;  1  lb.  117;  6  Wheot. 
894 ;  10  Wmd.  589 ;  14  John.  Rep.  96 ;   8  Bl.  Com.  16 ; 


4fi2  YQJJJSLO  V.  YOUJI6,  [ 

16  VerviH.  Rep.  450;  7  Cowen  186;  3  Cairns  166;  1  Uri 
Bfiym.  248. 

The  Chancellor.  The  submission  was  of  Abraham's  ao- 
count  against  the  estate,  on  the  one  side^  and  of  the  claim  of 
the  executors  on  the  bond,  on  the  other.  Both  were  very  stale 
demands.  The  bond  was  due  in  May,  1819.  When  liie  testator 
paid  it,  if  he  did  pay  it,  did  not  appear.  There  was  a  credit  on 
it,  March  17,  ^28,  of  $22  08,  signed  by  the  testator. 

On  this  submission,  both  parties  were  at  liberty  to  rely  on  the 
lapse  of  time  as  a  bar,  or  neither-  was.  The  arbitrators  could 
not  capriciously  gire  effect  to  the  lapse  of  time  as  against  one 
and  refuse  to  do  so  as  against  the  other.  That  was  not  the 
course  adopted  by  die  arbitrators.  It  is  clear  liiat  they  reach- 
ed their  result  by  permitting  the  executors  to  show  that  Abra- 
ham had  cut,  from  the  farm  in  his  possession,  wood  and  timber, 
twenty  years  before,  and  by  offsetting  this  wood  and  timber 
against  his  account,  and  charging  him  with  the  principal  aiid  in- 
terest of  the  bond,  notwithstanding  the  lapse  of  time  and  his 
insistment  before  them  that  he  had  paid  the  bond. 

Would  Abraham  have  entered  into  a  submission  which  would 
allow  the  executors  to  claim,  against  his  account,  the  value  of 
the  wood  and  timber  he  had  cut  from  the  farm  in  his  possession, 
and  which  had  since  been  devised  to  him  ?  He  did  not  make 
such  a  submission.  The  particular  subjects  of  submission  were 
designated.  And  the  case  shows  sufficient  reason  why  Abraham 
should  not  agree  to  submit  the  matter  of  the  wood  and  timber. 
The  father  paid  for  the  buildings  put  on  the  farms  of  the  other 
two  sons.  Should  the  wood  and  timber  which  Abraham  took  off 
the  farm  devised  to  him  be  considered  as  a  payment  by  the  fath- 
er for  the  buildings  put  on  this  farm  ? 

Again,  it  was  admitted  before  the  arbitrators  that  Abraham 
was  charged  in  the  will  $4  an  acre  more,  for  the  farm  devised  to 
him,  than  he  was  to  have  been  charged  under  the  agreement, 
also  admitted  to  have  been  made,  by  which  the  several  farms 
were  alloted  to  the  several  sons  and  were  to  be  devised  to  them 
oa  paying  a  certain  sum  per  acre.  These  are  abundant  reasons 
wt^  Abraham  should  not  make  such  a  submission  as  would  M* 
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Aoriae  the  atbitarceors  to  charge  Mm  witii  the  irood  and  tfattbttr 
he  had  taken  off  the  farm  allotted  and  devised  to  him.  The  ar- 
Intrators  did  charge  him  with  this  wood  and  timber;  and,  in  do- 
ing so,  they  acted  upon  a  matter  not  within  the  submission. 

For  this  reason,  the  award  will  be  set  astde. 

Order  accordingly. 


Thomas  J.  Oakley  v.  Darius  Young  and  others. 

la  AofftiBt  1844,  B.  recovered  a  jadgment  against  Y.,  who  wai  then  leiied  of  oaitain 
lands.  On  the  6th  of  Janaary,  1845,  Y.  coDveyed  an  undivided  half  of  laid  lands  to 
L.  On  the  14th  of  January,  1845,  Y.  confeaeed  a  judgment  to  L.,  upon  which  anon- 
tion  wai  immediately  issued,  and  levied  upon  all  the  right  of  Y.  in  the  said  lands.  On 
the  9th  of  August  1845,  execution  was  issued  on  B.'s  judgment,  and  levied  on  all  the 
said  hmds.  An  lojonction  was  allowed  restraining  the  Sheriff  from  selling,  under 
the  judgment  confessed  to  L.,  the  undivided  half  which  had  been  conveyed  to  hin 
prior  to  the  entry  of  hih  judgment. 

The  bill  further  charged  that  the  judgment  confessed  to  L.  was  coUusively  eunfessed 
and  taken  for  the  purpose  of  defeating  the  prior  judgment,  and  of  protecting  Y.'s  pro- 
peity  frsm  his  creditors;  and  prayed  that  B.'8  judgment  might  be  declared  Ae 
prior  lien  on  all  the  lands.    A  demurrer  to  the  bill  was  overruled.  I 

The  bill  states  that  in  August,  1844,  John  F.  Bailey  obtained 
a  judgment  against  Darius  Young,  by  confession,  for  $10,000 ; 
that  Young  was  then  possessed  of  block  11  in  Jersey  City,  whidi 
was  conveyed  to  him  by  the  Associates  of  the  Jersey  Co.,  May 
20,1844. 

That  on  the  6th  of  January,  1846,  Yoni^  and  his  wife  con- 
"veyed  an  undivided  half  of  this  block  to  Lathrop  and  Bartlett^  for 
Ae  consideration  expressed  of  $6^009 ;  and  on  the  same  day 
nleaaed  to  Lathrop  &  Bartlett  Uie  undivided  half  of  the  waiter 
rii^t  in  front  of  the  block. 

That  Bailey  assigned  his  judgment  to  the  complainant  on  the 
Mil  of  Feiinmy^  1846)  M  the  ooBsideratio&  ejq^reesed  «f 
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16,000 ;  uid  covenanted  that  there  was  #6,000  due,  and  iiiterest 
andooets. 

That  before  taking  the  assignment,  the  complainant  inquired 
of  Young  as  to  the  said  judgment,  and  was  told  it  was  valid,  and 
that  the  amount  thereof  was  due  Bailey ;  and  the  complainant 
then  told  Young  he  was  about  to  take  an  assignment  of  the  judg- 
ment ;  to  which  Young  made  no  objection,  but  solicited  the  com- 
plainant to  delay  issuing  execution  on  the  said  judgment,  which 
he  did. 

That  on  the  14th  of  January,  1845,  Young  confessed  a  judg- 
ment to  Lathrop  and  Bartlett  for  $6,101  81 ;  and  on  the  17th  of 
June,  1845,  another  judgment  for  $8,220  62. 

That  when  these  judgments  were  confessed  to  Lathrqp  & 
Bartlett,  they  knew  of  the  Bailey  judgment,  and  connived  and 
colluded  with  Young  to  have  the  said  judgments  confessed  to 
tiiem,  in  order  to  defeat  the  Bailey  judgment,  and  to  defraud 
the  complainant  of  the  benefit  thereof.  That  the  complainant, 
confiding  in  Young,  deferred  issuing  execution  for  nearly  a  year 
from  the  date  of  the  Bailey  judgment. 

That  on  the  14th  day  of  January,  1846,  Lathrop  &  Bartlett 
issued  and  delivered  to  the  Sherifi*  an  execution  on  the  first  of 
said  judgments  confessed  to  them ;  and  on  the  17th  of  June, 
1845,  delivered  to  the  Sheriff  an  execution  on  the  other  of  said 
judgments.  That  on  the  9th  of  August,  1845,  the  complainant 
delivered  to  the  Sheriff  an  execution  on  the  Bailey  judgment, 
which  was  levied  on  the  whole  of  said  block  and  water  right. 

That  the  Sheriff,  on  the  said  executions  in  favor  of  Lathrop 
&  Bartlett,  levied  on  all  the  right,  title  and  estate  of  Young  in 
the  said  block  and  water  right. 

That  Lathrop  and  Bartlett  caused  the  Sheriff  to  make  his  levy 
in  manner  aforesaid,  and  thus  to  include  as  well  the  undivided 
half  conveyed  by  Young  and  wife  to  them,  by  the  deed  of  Janu- 
ary 6, 1845,  as  the  other  undivided  half  belonging  to  Young,  for 
the  purpose  of  defeating  the  lien  of  the  complainant's  judgment 
on  that  half  of  the  block  and  water  ri^t  conveyed  by  Young  and 
wife  to  them  as  aforesaid. 

That  Lathrop  and  Bartlett,  before  the  confession  of  tbe  said 
judgments  to  them,  became  embaSrrassed,  and  had  not  the 
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to  adTinoe  the  amount  of  the  said  judgments.  That  the  amount 
of  the  said  judgments  is  not  due,  and  that  they  were  taken  for  a 
larger  sum  than  was  due  for  the  purpose  of  covering  the  proper- 
ty of  Young  and  delaying  and  hindering  other  creditors;  and 
that  the  said  judgments,  or  a  great  portion  thereof,  have  been 
paid  by  Young  since  they  were  confessed ;  and  that  they  are 
kept  on  foot  for  the  purpose  of  protecting  the  property  of  Young 
from  the  other  creditors. 

That  Lathrop  and  Bartlett  now  claim  the  ri^t  to  sell  under 
their  said  two  executions,  not  only  the  moiety  of  the  said  Young 
in  the  said  block  and  water  right,  but  also  the  moiety  of  the 
block  and  of  the  water  right  conveyed  to  them  as  aforesaid  by 
Young  and  wife ;  and  that,  by  so  doing,  they  will  relieve  that 
half  from  the  lien  of  the  complainant's  judgment. 

That  Lathrop  and  Bartlett  caused  notice  to  be  served  that  an 
application  would  be  made  to  the  Supreme  Court,  on  the  7th  of 
January,  1846,  for  a  rule  on  Bailey  to  shew  cause  why  satisfac- 
tion of  his  judgment  should  not  be  entered,  alleging  that  it  had 
been  fully  paid,  and  for  an  order  to  stay  all  proceedings  on  the 
said  judgment. 

That  Young  has,  since  the  entry  of  the  Bailey  judgment,  be- 
come insolvent. 

That  the  complainant  believes  that  the  object  of  the  said  ap* 
plication  to  the  Supreme  Court  is  to  delay  and  defeat  a  sale  of 
ihe  said  property  of  Young  and  of  Lathrop  and  Bartlett  under 
the  Bailey  judgment,  and  to  enable  Lathrop  and  Bartlett  first  to 
sell  said  property  on  their  said  judgments,  and  to  give  an  unjust 
advantage  to  their  said  judgments. 

That  the  whole  amount  of  the  said  two  judgments  confessed 
to  Lathrop  and  Bartlett  was  not  due  them ;  but,  if  really  found 
due,  that  so  much  as  shall  be  found  due,  and  for  which  the  said 
judgments  were  confessed,  should  pro  tanta  be  considered  as  hav- 
ing been  previously  paid  to  Lathrop  and  Bartlett,  on  their  said 
executions,  by  the  transfer  of  the  half  of  the  said  block  and 
water  right,  at  the  consideration  expressed  in  the  deeds ;  and 
that  Young  and  Lathrop  and  Bartlett  are  bound  by  and  estopped 
from  denying  the  same,  they  having  had  full  notice  of  the  com- 
plainant's judgment  and  of  its  priority. 
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That  the  sheriff  has  declared  he  will  sell  all  the  said  lHoA 
and  the  water  rights  in  front  thereof^  first,  on  the  said  judgments 
of  Lathrop  and  Bartlett,  before  selling  on  complainant's  said 
judgment. 

The  bill  prays  that  the  said  judgments  confessed  to  Lathiop 
and  Bartlett  may  be  declared  fraudulent  and  void  as  against  the 
complainant ;  or,  if  they  be  deemed  valid,  that  an  account  may 
be  taken  of  what  is  justly  due  thereon ;  and  that  the  judgmmt 
of  the  complainant  may  be  declared  a  lien  on  all  the  property 
Young  was  seized  of  at  the  entry  of  this  judgment,  and,  particu- 
larly, on  the  half  of  said  block  and  water  right  sold  by  Youi^ 
and  wife  to  Lathrop  and  Bartlett  since  the  entry  of  the  Bailey 
judgment ;  and  that  the  priority  of  the  Bailey  judgment,  as  a 
lien  on  all  the  real  estate  Young  was  seized  of  at  the  time  of  its 
rendition,  may  be  established  oyer  the  lien  of  the  said  judgmentB 
of  Lathrop  and  Bartlett.     And  that  the  defendants  may  dis- 
cover whether  Lathrop  and  Bartlett,  before  the  rendition  of 
iheir  said  judgments,  became  embarrassed,  and  whether  they 
advanced  the  amount  of  the  respective  bonds  on  which  the  said 
judgments  were  confessed ;  and  may  set  forth  the  claims,  and  of 
what  they  consisted,  of  the  account  of  Lathrop  and  Bartlett 
which  made  up  the  sums  mentioned  in  the  conditions  of  the  said 
bonds ;  and  the  credits  to  which  Young  is  entitled  on  said  ac- 
count, and,  specifically,  of  what  they  consisted,  and  all  pay- 
ments made  by  him  to  them  on  account  of  his  indebtedness  to 
them  on  account  of  said  judgments ;  and  that  the  amounts  justly 
due  from  Young  to  them,  if  any,  may  be  ascertained  under  the 
direction  of  this  court ;  and  that  the  sheriff  may  be  restrained 
from  selling  any  of  the  said  real  estate  of  Young  under  the  said 
executions  of  Lathrop  and  Bartlett ;  or  that  a  sale  of  all  the 
lapds  of  Young  may  be  made  under  the  direction  of  this  court ; 
and  the  monies  arising  therefrom  be  brought  into  this  court,  for 
distribution  to  and  among  such  of  the  creditors  as  shall  be  ^ti- 
tled to  the  same,  according  to  their  legal  priorities. 

An  injunction  was  allowed  according  to  the  prayer  of  the  bill 
in  that  respect. 

The  defendants  filed  a  general  demurrer  to  the  bill. 

The  papers  were  submitted  to  the  court  without  aigmrat. 
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E.  R.  V.  Wright  and  Thos.  W.  James  in  support  of  the  de- 
murrer. 


W.  Hoisted  contra. 

The  Chancellor.    The  demurrer  will  be  oyerroled. 
Order  accordingly. 


Andrew  S.  Garr  v.  Sblah  Hill. 

The  repetition  in  a  further  answer,  or  in  an  answer  to  an  amended  bill,  of  any  thing 
oontained  in  a  former  answer  which  is  not  necessary  or  expedient  is  impertinent 

The  answer  was  excepted  to ;  and  some  of  the  exceptions 
were  allowed  by  the  Master.  The  complainant  then  amended 
his  bill.  The  defendant,  in  answering  the  exceptions  and  the 
amended  bill,  repeated  the  whole  of  his  first  answer,  which  con- 
tained 80  fol.  The  second  answer  was  excepted  to  for  imperti- 
nence. The  Master  reported  that  the  exception  was  not  well 
taken.     An  appeal  to  the  Chancellor  was  taken  to  this  report. 

S.  R.  Hamilton^  for  the  appeal,  cited  1  Hoff.  Ch.  Pr.  252 ; 
8  Mk.  303 ;  1  Cooper^s  Eq.  PI.  322 ;  Mitford  PI.  267,  318 ; 
1  Barb.  Ch.  Pr.  196 ;  2  iJ.  424 ;  6  Paige  46 ;  Story^s  Eq. 
PI.  sec.  868 ;  8  Paige  690. 

P.  D.  Vroomj  contra. 

The  Chancellr.  The  exception  should  have  been  allowed. 
The  repetition  in  a  further  answer,  or  in  any  answer  to  an  amend- 
ed bill,  of  any  thing  contained  in  a  former  answer  which  is  not 
necessary  or  expedient  is  impertinent. 
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Silas  C.  Clark  v.  Freeman  Wood  and  WiLLiAk  Puc^ix. 

fhtiM  of  trial  k  a  braacb  of  an  ii^imotioD  itaying  prooeadingt  in  an  aetjon  at  k[#. 

On  MU  by  one  in  poMewion  of  land,  for  the  specific  perforaiaDdft  of  an  aitognd  iigTee» 
BMot  by  the  defendant  to  porchaee  the  land  at  •heriiTe  nile,  on  ezecutioo  agaimt  the 
eonplainant,  and  lake  a  mortgage  for  the  amount  advanoed  by  him  to  pay  ineom- 
bianeee,  an  injimction  to  rettrain  proceedings  to  lecover  poMeanon  from  the  oomplain- 
aat  will  not  be  retained  until  the  hearing,  if  the  amount  due  is  large  in  proportion  to 
the  value  of  the  land,  and  the  reaponaibility  of  tlie  complainant  ia  eompaiatively 
limited. 

• 

The  bill  was  filed  by  Silas  C.  Clark,  who  had  given  several 
mortgages  on  his  lands;  and  against  whom  several  judgments 
had  been  recovered.  It  alleges  ihat  an  agreement  was  made  be- 
tween him  and  the  defendant  Freeman  Wood,  prior  to  the  sher- 
iJiT's  sale,  under  the  executions  then  levied  on  the  complainant's 
lands,  that  Wood  should  pay  the  incumbrances  on  the  land,  ex- 
cept the  mortgage  to  Phoenix,  the  other  defendant,  which  the 
complainant  says  he  intended  to  make  other  arrangements  to 
pay  off,  and  that  Wood  should  become  the  purchaser  at  the  sher- 
iff's sale,  and  that  the  complainant  should  have  the  ri^t  to  re- 
deem the  lands  by  paying  to  Wood  what  he  should  advance  in 
paying  incumbrances3  and  that  Wood  should  give  the  complain- 
ant a  writing  to  that  effect,  or  that  he  would  release  the  lands  to 
the  complainant,  and  take  a  mortgage  thereon  from  the  com- 
plainant, for  the  money  he  should  advance,  as  soon  as  the  sher- 
iff's deed  should  be  made  to  him.  Wood,  at  the  option  of  Ae 
complainant ;  and  that  the  complainant  should  remain  in  the 
possession  of  the  lands. 

The  bill  further  states,  that  after  the  property  was  struck  off 
and  conveyed  by  the  sheriff  to  Wood,  he  made  a  deed  for  the 
land  to  Phoenix,  who  is  charged  with  notice  of  the  agreement,  in 
consideration  of  the  amount  which  he,  Wood,  had  advanced  and 
$60.  And  that  Phoenix  had  commenced  an  action  of  ejectment 
at  law  to  recover  possession  of  the  land. 

The  bill  prays  performance  of  the  said  agreement,  and  an  in- 
junction restraining  further  proceedings  in  the  ejectm^oit. 
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The  iigimotion  prayed  was  allowed. 

Answers  were  put  in,  and  a  motion  made  to  dissolye  the  in- 
jimction. 

J.  D.  Hager  and  E.  W.  WhelpUy,  for  the  motion. 

V.  Dalrympley  contra. 

Mr.  Dalrymple  stated,  and  it  was  not  denied,  that  since  the 
serfioe  of  the  injonction  the  plaintiff  in  the  ejectment  had  caus- 
ed a  notice  of  trial  in  that  action  to  be  served,  and  subnutted 
that  the  motion  should  not  now  be  heard. 

The  Chancellor  said  it  was  a  breach  of  the  injimction  to  give 
notice  of  trial.     See  2  Sim.  and  Stu.  186. 

The  notice  of  trial  was  thereupon  countermanded ;  and  Mr. 
Dalrymple  consented  that  the  argument  of  the  motion  to  dis- 
solve should  proceed. 


Cases  cited  in  support  of  the  motion :  4  Wheat.  255 ;  1 
«m  191 ;  8  Wend.  208 ;  2  Stary^s  Eq.  sec.  1020 ;  Rev.  Stat. 
668,  sec.  4 ;  Saxtm  587 ;  1  Qreen^s  Ch.  264 ;  2  JJ.  429 ;  1 
Hoist.  Ch.  20 ;  2  Sugden  on  Vendor Sj  221, 228,  note;  2  Pkk. 
184. 

Contra,  3  Greenes  Ch.  810  was  cited. 

The  Chancellor.  This  is  not  a  bill  to  redeem  on  paying 
the  amount  due  Phoenix.  The  object  of  the  bill  seems  to  be  to 
compel  Phoenix  to  take  a  mortgage  for  what  he  paid  to  Wood 
and  the  amount  of  his  own  mortgage. 

The  question  now  presented  is,  whether  the  complainant  shall 
be  permitted  to  keep  possession  pending  the  controversy  in  this 
court,  or  whether  Phoenix  shall  not  be  permitted  to  recover,  and 
hold  possession  during  the  controversy. 

The  amount  due  Phoenix  is  large,  in  proportion  to  the  value 
of  the  land,  and  the  responsibility  of  the  complainant  appears  to 
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be  comparatively  limited.     Under  these  circumstances  I  think 
the  injunction  should  be  dissolved. 
Order  accordingly. 


John  J.  Herrick  and  Abraham  Van  Boskirck  r.  Abijah 

Mann  Junr.  and  others. 

A  gave  a  mortgage  to  B.,  and  died  leaving  a  will  of  which  be  appointed  foor  eieeo- 
ton.  C,  claimiag  the  mortgage  through  an  Mugnment  by  the  ezecutore  to  one  of 
tbemieWes,  and  an  aatignment  by  him,  for  hii  own  parpoies,  to  an  assignee  in  inat 
f»r  a  company,  and  an  assignment  by  said  trustee  to  C,  filed  a  bill  of  foceclosafe  on 
the  mortgage,  and  obtained  a  decree  for  sale.  The-  property  was  sold  by  the  tbeiiff, 
and  bought  by  D.,  who  paid  the  parchase  money  to  the  sheriff,  and  received  a  deed. 
Before  the  shenff*  paid  over  the  money,  D.  filed  a  bill,  stating,  that  the  alleged  ai- 
signment  by  the  executors  of  A.  to  one  of  themselves  was  void ;  that  one  of  the  said 
executors  alleges  that  his  name  appearing  to  the  said  assignment  is  forged,  and  that 
the  said  mortgage  is  a  part  of  the  assets  of  the  estate  of  A'.;  that  the  executors  of  A 
were  not  made  parties  to  the  foreclosure  bill ;  that  one  of  the  said  executors  bad  giv- 
en notice  to  the  clerk  of  Hudson  not  to  permit  the  cancellation  of  the  said  mortgage ; 
and  praying  that  the  parties  claiming  the  said  mortgage  and  the  proceeds  thereof  may 
interplead  ;  and  that  the  sheriff  may  be  iojoined  from  paying  the  money  to  either  of 
them,  and  may  be  ordered  to  pay  it  in  to  court,  to  abide  d^c. 

The  orders  prayed  were  allowed  ;  and  a  motion,  without  answer,  to  vacate  them  was 
denied. 

In  February,  1836,  John  Bruce  and  Charles  Bruce,  of  New 
York,  gave  their  bond  to  James  Ballagh,  of  New  York,  condi- 
tioned for  the  payment  of  $2000  in  one  year,  with  interest ;  and, 
to  secure  the  same,  the  said  Bruces,  with  their  wires,  gave  a 
mortgage  to  Ballagh,  of  the  same  date,  on  lot  No.  8,  Essex 
street  and  lot  No.  7  Morris  street  in  Jersey  City,  being  the 
same  premises  which  Ballagh  had  conveyed  to  them.  Ballagh 
died  in  January,  1838,  leaving  a  will  of  which  he  appointed 
Hannahrietta  C.  Ballagh  executrix  and  Greorge  D.  Strong,  yfTl- 
liam  Ballagh,  John  S.  McKibbin  and  Oliver  Woodruff  execu- 
tors, all  of  whom  proved  the  will. 

On  this  mortgage  a  bill  of  foreclosure  was  filed,  in  18    ,  by 
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Abijah  Mann  Junr.  against  the  mortgagors  and  others,  the  ex- 
ecutors of  Ballagh  not  being  made  parties,  stating,  that  the  ex- 
ecutrix and  executors  of  Ballagh,  on  the  6th  September,  1838^ 
in  consideration  of  $2000  to  them  paid  by  the  said  George  D. 
Strong,  assigned  the  said  bond  and  mortgageto  the  said  George 
D.  Strong,  and  that,  on  the  same  day  the  said  George  D.  Strong 
in  consideration  of  $2000  to  him  paid  by  Joseph  D.  Beers,  pres- 
ident of  the  North  American  Trust  and  Banking  Company,  in 
trust  for  the  said  Company,  assigned  the  said  bond  and  mort- 
gage to  the  said  Beers,  to  hold  to  him,«his  successors  and  as- 
aigns  ;  that  on  the  1st  of  October,  1840,  the  said  Beers,  in  con- 
sideration of  $2000  to  him  paid  by  Thomas  G.  Talmage,  presi- 
dent of  the  said  Trust  Company,  assigned  the  said  bond  and 
mortgage  to  the  said  Talmage,  to  hold  to  him,  his  successors  and 
aesigns ;  and  that  said  Talmage,  on  the  15th  December,  1840, 
in  ooiudderation  of  $2000  to  him  paid  by  Henry  Yates,  Thomas 
0«  Talmage  and  William  C.  Noyes,  trustees,  assigned  the  said 
Ixmd  and  mortgage  to  them,  to  hold  to  them  and  the  surviyor  of 
them ;  and  that,  on  the  1st  of  June,  1844,  the  said  Yates,  Tal- 
niage  and  Noyes,  in  consideration  of  $2000  to  them  paid  by  the 
oaid  Abijah  Mann  Junr.,  assigned  the  said  bond  and  mortgage 
to  him,  the  said  Abijah,  his  heirs  and  assigns,  for  his  and  their 
benefit  forever. 

On  this  bill  a  decree  was  made  for  the  sale  of  the  property  to 

tatiafy  the  mortgage,  and  lot  No.  8  sold  by  the  sherifi*,  on  an  ex- 

mition  issued  on  the  decree,  and  John  J.  Herrick  and  Abraham 

^an  Boskirck  became  the  purchasers  thereof,  at  $3,800,  and 

aid  the  purchase  money  to  the  sheriff  and  received  from  him  a 

yed  for  the  property. 

Herrick  and  Van  Boskirck  then  filed  their  bill,  stating,  that 

9y  have  been  informed  that  the  said  sheriff  has  not  paid  over 

the  said  Abijah  Mann  Junr.,  or  to  his  solicitor,  all  the  mon- 

paid  by  them  to  him  on  account  of  the  purchase  of  the  said 

;  but  reiains  in  his  hands  a  large  portion  thereof.     That, 

e  the  said  sheriff  delivered  to  them  the  deed  for  the  said  lot, 

'  have  been  informed  that  the  said  Abijah  Mann  Junr.  has 

no  authority  to  receive  the  money  due  on  the  said  decree  for 

ale  of  the  said  mortgaged  premises,  for  which  he  filed  Va& 
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bill ;  that  at  the  time  the  said  Mann  filed  his  said  ImU,  he 
acted  as  the  special  receiver  under  an  assignment  from  Yates^ 
Talmage  and  Noyes,  trustees  of  the  North  American  Trust  Oc.; 
and  that  these  complainants  have  been  informed  th&t  at  the  time 
of  the  said  sale  made  by  the  sheriff,  the  said  Mana  had  no  pcnr- 
or  or  authority  under  the  said  assignment  to  receive  die  said 
money ;  but  that  the  power  of  the  said  Mann  under  the  said  as- 
signment, at  the  time  of  the  said  sale,  had  been  annulled  by 
some  court  in  New  York,  the  complainants  understood  Ae  Viae 
Cfhancellor's  Court. 

That,  since  receiving  the  said  sheriff's  deed,  these  oemplua- 
ants  have  been  informed,  that  the  said  executrix  and  tlie  said 
executors,  Ballagh,  Mc  Kibbins  ahd  Woodruff,  or  some  of  them, 
deny  their  right  as  such  executrix  and  executora  to  assign  the 
aaid  bond  and  mortgage  to  the  said  Strong,  a  co-exeoutor ;  and 
that  the  said  assignment  is  void  in  law ;  and  that  die  said  eseo- 
utnx  and  executors  are  entitled  to  the  said  bond  and  mortgage 
as  part  of  the  assets  of  the  estate  of  said  James  Ballag^,  ds- 
voaseci* 

And  these  complainants  further  state  that,  since  receiving  the 
said  sheriff's  deed,  and  on  or  about  February  25, 1847,  the  said 
Oliver  Woodruff,  executor  as  aforesaid,  stated  to  the  comphinant 
Van  Boskirck,  that  he  the  said  Woodruff  never  executed  as  one  of 
Ae  said  executors  any  such  assignment  as  stated  in  the  bill  of  the 
j»id  Mann,  to  the  said  Strong,  of  the  said  bond  and  mortigage,  and 
that  his  signature  to  the  said  assignment  was  a  forgery ;  and  the 
said  Woodruff  denied  that  the  said  Mann  could  derive  any  title 
to  the  said  bond  and  mortgage  by  or  through  the  said  assign- 
ment. That  these  complainants  have  been  informed,  that  the 
said  executrix  and  executors  of  James  Ballagh,  deceased,  except 
Strong,  have  given  notice  to  the  clerk  of  Hudson  not  to  cancel 
the  said  mortgage,  and  have  threatened  to  dispute  the  title  of 
these  complainants  under  tl^e  said  sheriff's  deed^  and  have  given 
notice  to  the  said  sheriff  not  to  pay  over  to  the  said  Mann,  or 
his  solicitor,  the  said  consideration  money  of  the  said  sale. 

That  these  complainants  have  been  informed  that  the  said 
consideration  money  remains  in  the  hands  of  the  said  sheriff,  ex- 
cept a  portion  thereof,  how  much  the  complainants  are  not  par- 


tioiihurly  informed,  which  has  been  paid  by  the  said  sheriff  to  the 
solicitor  of  said  Mann. 

The  complainants  then  state,  in  the  bill,  that  they  hoped 
that  said  Mann  and  the  said  executrix  and  the  said  execntors 
Ballagh,  Mc  Kibbin  and  Woodruff  would  have  adjusted  between 
them  their  differences  respecting  the  question  to  whom  the  said^ 
money  in  the  hands  of  the  said  sheriff  belongs,  and  would  not 
have  disturbed  the  title  of  the  complainants  to  the  said  premi- 
ses under  the  said  sheriff's  deed ;  but  that  the  said  executrix 
and  the  said  three  executors  above  named,  on  the  one  hand,  apd 
the  said  Mann,  on  the  other,  claim  the  said  money  in  the  hands, 
of  the  said  sheriff  and  of  the  solicitor  of  the  said  Mann ;  and 
^t  the  complainants,  under  the  circumstances,  are  in  danger  of 
being  harrassed  on  account  of  the  said  money  and  on  account  of 
Ae  title  to  the  said  premises. 

The  bill  prays  that  the  defendants  may  answer ;  and  that  fhe^ 
said  executrix  and  executors,  including  Strong,  and  the  said 
Mann  may  set  forth  to  whom  the  said  money  is  due  and  payaUs^ 
and  may  be  decreed  to  interplead  and  adjust  their  several  claims 
between  themselves ;  that  the  said  money  may  be  paid  into  court) 
tin  the  said  claims  are  adjusted ;  and  that  the  said  sheriff  and 
llie  said  solicitor  of  Mann  may  be  enjoined  from  paying  to  tke 
said  Mann,  or  to  the  said  executrix  and  executors  the  said 
oioney,  till  the  further  order  of  this  court ;  that  the  said  sale  to 
this  complainants  may  be  confirmed ;  or,  if  it  be  more  agreeable 
to  equity,  that  the  said  sale  may  be  set  aside,  and  die  said  pur- 
chase money  refunded  to  the  complainants. 

An  injunction  and  an  order  directing  the  sheriff  to  pay  tii6 
money  into  court  were  allowed. 

A  motion  was  made,  without  answer  to  the  bill,  to  dissdive 
tiie  iigunction  and  vacate  the  order. 

D.  .4.  Hayes  J  for  the  motion,  cited  3  Daniel^  s  Ch.  PI.  ami 
Ar.  1768,  uQte  1 ;  Mitf.  PL  49,  noto  141. 

J.  IF.  Scudder  and  /.  D.  Miller^  contra. 

The  Chancellor.    Let  the  order  and  injunction  stand  un- 
til the  answers  of  Strong  and  Mann  come  in. 
Motion  denied. 
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Susan  Roll  v.  Abner  Smalley  and  others. 

Oo  a  bill  by  a  Merond  inorigaft*«,  nothing  more  than  ihti  equity  of  redemption  mortfa- 
gwi  to  him  can  be  decreed  to  be  nold,  unleM  the  firet  mortgagee  comes  in  with  hit 
mortgate,  and  thereby  consentii  thai  a  decree  shall  he  made  for  the  sale  of  the  prop- 
erty to  pay  his  mortgage  also. 

Boltus.Roll  devised  to  his  widow,  Susan  Roll,  the  use  of  all 
his  homestead  plantation  during  her  life.  She  conveyed  to  Ab- 
ner Smalley  all  her  estate  in  the  plantation,  and  Smalley,  in  con- 
sideration thereof,  executed  to  her  his  bond  in  0500,  and  a  mort- 
gage on  his  estate  in  the  said  plantation,  conditioned  for  the 
comfortable  support  of  the  said  widow  during  her  life,  or,  in  de- 
fiuilt  thereof,  for  the  payment  to  her  of  0500  with  interest  there- 
on.    The  mortgage  was  recorded. 

Smalley  afterwards  gave  a  mortgage  on  his  estate  in  the  said 
plantation  to  one  Wilson,  for  0750,  which  was  afterwards  as- 
signed by  Wilson  to  Stephen  A.  Burt.  Burt  filed  a  bill  of  fore- 
closure on  his  mortgage,  making  Susan  Roll,  the  first  mortgagee^ 
a  party  defendant,  and  setting  out  the  mortgage  to  her;  and 
process  of  subpoena  was  served  upon  her.  A  decree  pro  confts- 
so  was  taken  against  the  defendants  in  that  suit,  and  a  reference 
to  a  Master  ordered.  'Susan  Roll's  mortgage  was  not  put  in  be- 
fore the  Master,  and  he  reported  the  amount  due  on  Burt's 
mortgage. 

A  sale  was  made  by  the  sherifi*,  under  the  decree,  and  Brooks 
Sayre  became  the  purchaser,  at  0735. 

Susan  Roll  afterwards  filed  her  bill  for  the  foreclosure  of  her 
mortgage.  And  Sayre  put  in  an  answer,  setting  up  the  said  de- 
decree  and  the  sale  to  him  under  it. 

A  replication  was  put  in,  and  testimony  was  taken  shewing 
that  Sayre  knew  of  the  mortgage  to  Susan  Roll  before  the  sher- 
i£r's  sale. 

F,  B.  Chetwood,  for  complainant. 
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L.  C.  Griwer^  for  defendant. 

The  Chancellor.  On  a  bill  by  a  second  mortgagee,  noth- 
ing more  than  the  equity  of  redemption  mortgaged  to  him  can 
be  decreed  to  be  sold,  unless  the  first  mortgagee  comes  in  with 
his  mortgage,  and  thereby  consents  that  a  decree  shall  be  made 
for  the  sale  of  the  property  to  pay  his  mortgage  also.  No  oth- 
er decree  was  made  on  the  bill  filed  by  Burt.  The  sale  under 
that  decree,  therefore,  was  a  sale  subject  to  the  mortgage  of  Su- 
san Roll. 

Decree  for  complainant. 


The  Executors  of  Aaron  D.  Woodruff,  surviving  Executor 
of  Thomas  Lowrey  v.  John  Brtjgh  and  others. 

Afier  St3  year*  from  the  taking  of  a  decree  yro  coi^euo  on  an  original  bill  against  aU 
the  defendants  therein  except  one,  and  22  year"  afti*r  that  one  had  nntiwered  the  ori- 
ginal bill,  no  step  having  been  taken  in  the  mean  tine  in  the  original  »oit,  a  ■apple*' 
mental  bill  wee  filed  againot  fome  of  the  defendants  to  the  original  bill,  and  againet 
ether  pemon*  who  had  become  araigneea  of  others  of  said  dvfendenvs  *\nct  the  decree 
pro  coH/e880  wan  taken. 

A  demurrer  lo  the  •uppleroental  bill  was  allowed. 

On  the  2d  of  October,  1822,  Elias  D.  Woodruff  and  Thomas 
L.  Woodruff,  executors  of  the  will  of  Aaron  D.  Woodruff,  de- 
ceased, who  was  surviving  executor  of  the  will  of  Thomas  Low- 
rey, deceased,  filed  their  bill,  stating  that  on  the  1st  of  April, 
I8IO9  Jacob  Housel,  being  indebted  unto  Aaron  D.  Woodruff 
and  William  McGill,  executors  of  the  will  of  Thomas  Lowrey, 
deceased,  in  $10,865  78,  executed  to  the  said  executors  of  Low- 
rey's  will  three  bonds,  dated  April  2,  1810,  the  first  condition- 
ed for  the  payment  of  $3,621  92 1-2  on  the  1st  of  April,  1811, 
interest ;  the  second,  for  the  payment  of  $8,621  92 1-2  od 
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the  Ist  of  April,  1812,  with  interest ;  the  thi^d  for  the  ppjmaiit 
of  18,621  95 1-2  on  the  Ist  of  April,  1818 ;  and  that,  to  se- 
cure the  payment  of  the  said  bonds,  thi^  said  Honsel,  wi|h  Blary 
his  wife,  on  the  day  of  April,  1810,  executed  a  mortgage  to 
the  said  executors  of  Lowrey's  will  on  certain  lands,  (described 
in  the  bill.)  That  the  mortgage  was  recorded  on  the  18th  of 
April,  1810. 

That  on  or  about  the  day  of  18  ,  Esther  Lowrey, 
widow  of  said  Thomas  Lowrey,  died.  That  the  said  William 
McOill  died  intestate,  June  24,  1815. 

That  on  or  about  June  25,  1816,  the  said  Aaron  D.  Wood- 
ruff died,  leaving  a  will,  dated  June  8, 1814,  of  which  he  ap- 
pointed the  complainants  executors. 

That  on  the  day  of  1820,  the  monies  mentioned  in  the 
said  second  and  third  bonds  remaining  unpaid,  the  complainants 
filed  their  bill  in  this  court  against  the  said  Jacob  Houtel  and 
Mary  his  wife  to  foreclose  &c.,  and  for  the  sale  of  the  said  mort- 
gaged premises ;  and  that  on  the  12th  of  October,  1821,  it  was 
decreed  that  the  mortgaged  premises,  or  such  part  thereof  ^ 
might  be  sufficient  for  the  purpose,  be  sold,  to  pay  to  the  com- 
plainants $7,578  41,  with  interest  thereon  from  the  said  12th  of 
October,  1821,  and  the  further  sum  of  |58  37  costs ;  and  tha^ 
a  fi.  fa.  was  issued  on  the  said  decree,  directed  to  Edward  Wel- 
ated,  sheriff  of  Hunteidon.  That  on  the  23d  of  April,  18^ 
the  said  sheriff  sold  the  said  mortgaged  premises,  at  public  ren- 
due,  to  one  Samuel  Britton,  for  $8,900.  That  afterwards,  on 
the  6th  of  May,  1822,  the  said  Jacob  Housel,  and  John  Whi^ 
ting,  Henry  Rockafellow,  John  Brugh,  Thomas  EUicott,  Reuben 
Lee,  Mary  Gray,  Henry  Chamberlain,  Samuel  Rocka&Uow 
and  Wilson  Housel  presented  to  this  court  their  petition  set* 
ting  forth,  among  other  things,  that  the  said  Jacob  Housd, 
after  giring  the  said  mortgage,  and  before  the  filing  of  tiM 
said  bill,  had  sold  and  conveyed  part  of  the  said  mortgaged 
premises,  and  that  the  same  were  then  held  as  follows :  a 
house,  store  house  and  about  1-2  an  acre  by  John  Bmg|i; 
a  bouse  and  about  1-4  of  an  acre  by  Thomas  EUicott;  a  ho^M 
and  about  1-2  an  acre  by  Reuben  Lee ;  a  house  and  about  1-4 
of  an  acre  by  Mary  Ghray ;  a  bouse  and  about  1-4  of  an  acre  If 
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Henry  Chamberlain ;  two  lots  of  about  1-2  an  acre  by  Samnd 
Rockafellow ;  a  lot  of  about  1-4  of  an  acre  by  Wilson  Housel ; 
and  a  lot  of  about  3-4  of  an  acre  by  George  Dills;  and  praying 
Hokt  the  said  decree  might  be  opened,  and  the  said  petitioners 
made  parties  to  the  said  suit,  and  let  in  to  defend  the  same  or  to 
redeem  the  said  mortgaged  premises.  That  on  the  said  6th  of 
May,  1822,  it  was  ordered  by  this  court  that  the  said  petition 
and  the  affidayit  thereto  annexed  be  filed,  and  that  the  parties 
interested  in  the  matters  therein  stated  be  heard  before  this 
oourt  upon  the  matters  and  prayer  of  the  said  petition,  on  the 
24th  day  of  May  then  instant^  and  that  Edward  Welsted  Esq*, 
sheriff  of  Hunterdon,  do  not  execute  any  deed  for  the  mortga- 
ged premises  so  by  him  exx)osed  for  sale,  until  the  parties  should 
be  heard  upon  the  said  petition  or  this  court  should  make  ftirther 
mrder  respecting  the  ^hxne  ;  and  that  a  copy  of  the  said  order 
and  of  the  said  x)etition  be  forthwith  served  on  the  solicitor  of 
the  ccmiplainants  and  also  on  the  purchaser. 

That  afterwards,  on  the  29th  of  May,  1822,  an  order  was 
made  by  this  court,  upon  the  said  petition,  as  follows :— {The 
order  sets  aside  the  said  sale  made  by  sheriff  Welsted,  and  di- 
rects the  said  sheriff  to  make  sale  of  that  part  of  the  mortga- 
ged premises  not  conveyed  by  l^e  said  Jacob  Housel  before  the 
ffiing  of  the  said  bill,  without  prejudice  to  the  right  of  the  com- 
plainants to  that  part  of  the  said  property  so  conveyed  in  case 
Ae  part  so  as  aforesaid  to  be  sold  should  prove  insufficient  to 
pay  the  debt,  interest  and  costs  due  the  complainants  ;  and  that 
tile  costs  of  this  application  be  paid  out  of  the  proceeds  of  Ae 
sale.) 

That  on  the  5th  of  August  1822,  the  said  sheriff  sold  that 
part  of  the  mortgaged  premises  not  conveyed  by  said  bill,  to 
Samuel  Britton,  for  $7,100. 

That  the  proceeds  of  the  said  last  sale,  after  deducting  &c., 
was  (6,938  80,  to  be  paid  on  account  of  the  monies  due  the 
complainants  for  debt,  interest  and  costs,  which,  on  the  5th  of 
August  1822,  amounted  to  $8,018  16. 

This  bill  is  filed  against  the  said  John  Brugh,  Thomas  Elli- 
oott  and  others  above  named  ;  and  prays,  that  they  may  be  ^ 
creed  to  pay  the  complainants  the  monies  remaining  due' 
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or  maybe  foreclosed  &c.;  and  that  the  several  parts  of  the 
iBuoi^sgftged  premises  held  by  them  may  be  sold,  to  pay  &c. 

On  the  3d  of  April,  1823,  a  decree  pro  confesso  was  taken 
against  Brugh,  EUicott..  Lee,  Gray,  Chamberlain,  Rockafellow 
and  Dills.  On  the  same  day,  an  order  was  made  that  Wilson 
Honsel  file  his  plea  or  answer  within  80  days  after  the  service 
of  a  copy  of  the  said  order,  or  that  the  bill  be  taken  as  confess- 
ed against  him. 

On  the  26th  of  April,  1823,  Wilson  Honsel  put  in  his  an- 
swer, admitting  the  bonds  and  mortgage,  the  death  of  Esther 
Lowrey  and  of  William  McGill  as  stated  in  the  bill ;  and  the 
death  of  Aaron  D.  Woodruff,  leaving  a  will  of  which  he  appoint- 
ed the  complainants  executors ;  admitting  that  the  complainants 
exhibited  their  bill  of  foreclosure  against  Houael  and  the  decree 
and  execution  thereon  ;  admitting  the  first  sale  by  the  sheriff  to 
Britton  as  stated  in  tlie  bill,  but  denying  that  Britton  was  the 
highest  bidder  at  that  sale,  or  that  the  said  sale  was  duly  adver- 
tised, so  far  as  this  defendant  knows  and  has  heard,  and  leaving 
the  complainants  to  make  such  proof  thereof  as  they  shall  be 
advised ;  admitting  the  petition  stated  in  the  bill  and  the  pro- 
ceedings and  orders  thereon,  as  stated  in  the  bill ;  admitting  the 
second  sale  stated  in  the  bill,  but  not  admitting  that  the  premi- 
ses were  duly  advertised  or  legally  sold ;  but  saying  that  he  has 
been  informed  and  believes,  and  therefore  states,  that  the  said 
premises  so  sold  consisted  of  divers  distinct  houses,  mills  and 
lots  of  land,  which  have  been  held,  and  were  held  at  the  time  of 
said  sale,  separately ;  and  that  a  part  of  said  premises,  if  sold 
separately  and  at  a  fair  price,  would  have  satisfied  the  said  exe- 
cution ;  and  that  the  said  Jacob  Housel,  this  defendant,  did  by 
writing  signed  by  him  and  delivered  to  the  said  sheriff  twenty 
days  before  the  time  appointed  for  the  said  sale,  elect  the  part  of 
the  said  mortgaged  premises  to  be  sold  and  the  order  oi  selling 
the  same ;  and  that  if  the  said  premises  had  been  so  sold,  this 
defendant  believes  that  the  same  would  have  brought  the  full 
amount  due  the  complainants  on  their  said  mortgage. 

The  answer  further  states,  that  on  the  9th  of  May,  1815,  the 
said  House!  and  his  wife,  the  mortgagors,  by  deed  of  that  date^ 
for  the  consideration  of  $38  21,  sold  and  conveyed  to  this  de- 
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fendant  a  certain  part  of  said  mortgaged  premises,  batted  and 
bonnded  as  follows,  (giving  the  description,)  containing  11-lOOihs 
of  an  acre,  with  covenants  of  seizin  and  that  said  Housel  had 
good  right  to  convey  the  same,  and  that  this  defendant  shonld 
hold  tiie  same  free  of  all  former  mortgages  and  other  incumbran- 
ces, and  general  warranty ;   which  deed  was  acknowleged  on 
the  9th  of  October,  1822.     That  on  the  same  9th  of  May, 
1815,  the  said  Jacob  Housel,  by  deed  of  that  date,  for  the  con- 
sideration of  ^133  60,  sold  and  conveyed  to  this  defendant  an- 
other part  of  the  said  mortgaged  premises,  butted  and  bounded 
as  follows,  (giving  the  description,)  containing  18-lOOths  of  an 
acre,  with  full  covenants  of  seizin,  and  that  he  had  good  rif^t 
to  convey  the  same,  and  that  this  defendant  might  forever  there- 
after have  and  enjoy  the  same  without  the  lawful  let,  eviction  or 
disturbance  of  any  person  whatever,  and  that  the  same  were 
free  of  all  former  mortgages  and  incumbrances,  and  general  war- 
ranty ;  which  deed  was  acknowledged  on  the  20th  of  May,  1820, 
and  recorded  on  the  9th  of  October,  1822. 

This  defendant,  further  answering,  says,  that  he  has  been  in- 
formed and  believes,  and  therefore  states,  that  there  was  some 
agreement,  contract  or  understanding  between  the  said  Samuel 
Britton  and  the  complainants  or  one  of  them,  that  they,  the 
complainants,  would  permit  the  s^'id  Britton  to  buy  the  mortga- 
ged premises  not  conveyed  by  Housel  before  the  filing  of  the  said 
bill  as  low  as  possible,  at  t&e  said  last  mentioned  sale,  upon  his 
agreeing  at  all  events  to  pay  the  amount  due  the  complainants 
on  the  said  mortgage,  and  that  the  complainants  should  allow  and 
permit  the  said  Britton  to  take  such  proceedings  on  the  said 
mortgage,  in  the  name  of  the  complainants,  as  would  enable  him 
to  raise  the  difference  between  the  sum  for  which  he  might  pur- 
chase the  said  mortgaged  premises  and  the  amount  due  on  the 
said  mortgage  out  of  the  other  premises  contained  in  the  said 
mortgage  which  had  been  conveyed  by  said  Housel  before  the 
filing  of  the  said  bill,  or  some  other  agreement  to  the  like  effect ; 
and  that  the  said  purchase  was  made  in  pursuance  of  the  said 
agreement,  and  that  the  said  bill  filed  by  the  complainants  against 
this  defendant  and  others  is  really  for  the  use  and  benefit  of  the 
said  Britton,  and  designed  to  enable  him  to  grasp  the  lAoIe  of 
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the  mortgaged  premises,  although  the  part  purdiased  by  him  is 
worth  considerably  more  than  the  whole  amount  due  on  the  said 
mortgage ;  and  the  answer  insists,  that  the  said  mortgaged  prem- 
iaes  not  conveyed  by  the  said  Hoosel,  if  sold  separately,  in  lots, 
as  was  elected  and  designed  by  Housel,  wonld  have  bronf^t  more 
than  the  whole  amount  due  on  the  saic|»  mortgage,  and  was  worth 
considerably  more ;  nevertheless  the  said  sheriff,  under  preteoce 
til^t  no  one  would  bid  for  it  in  separate  lots,  by  the  direction  of 
the  complainants  put  up  the  whole  together,  and  so  sold  the 
same  to  the  said  Britton.  And  this  defendant  insists,  that  the 
oomplainants,  having  filed  a  bill  against  the  said  Hoosel  alone, 
upon  the  said  mortgage,  without  making  this  defendant  and  oth- 
e^  interested  in  the  premises  parties,  and  having  sold  a  part  of 
the  mortgaged  premises  under  a  decree  obtained  in  said  soit, 
cannot  now  resort  to  the  lots  held  by  this  defendant ;  and  he 
claims  the  same  benefit  as  if  he  had  pleaded  the  said  proceed- 
ings in  said  suit ;  and  submits  that  the  complainants  are  not  en- 
titled to  any  relief  against  him.  And  if  the  court  should  be  of 
opinion  that  the  complainants  are  entitled  to  relief  against  him, 
he  insists  it  can  only  be  upon  opening  the  said  decree  and  sale, 
or  permitting  this  defendant  to  redeem  the  said  mortgaged  prem- 
ises not  conveyed  by  Housel  before  the  filing  of  the  said  first 
mentioned  bill ;  which  he  offers  to  do,  and  prays  he  may  be  ad- 
mitted to  do,  upon  paying  whatever  is  due  thereon  for  principal, 
interest  and  costs ;  which  he  prays  may  be  ascertained  under 
the  direction  of  this  court ;  and  that,  thereupon,  the  complain- 
ants and  the  said  Britton  may  be  decreed  to  deliver  up  and  sur- 
render the  possession  of  the  said  premises  so  sold  as  aforesaid 
to  this  defendant. 

On  the  29th  of  October,  1845,  Maria  Schenck  exhibited  her 
petition,  stating  the  filing  of  the  bill  of  Elias  D.  Woodruff  and 
Thomas  L.  Woodruff,  executors  of  the  will  of  Aaron  D«  Wood- 
ruff, who  was  surviving  executor  of  Thomas  Lowrey,  against 
John  Brugh,  Thomas  Ellicott,  and  the  other  defendants  therein 
named,  on  the  2d  of  October,  1822,  stating  the  contents  and 
prayer  of  the  said  ^bill,  and  the  proceedings  in  that  suit ;  that 
Wilson  Housel  answered  the  bill,  and  that  a  decree  pro  amfes- 
so  was  taken  against  all  the  other  defendants ;  that  before  any 
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tarfher  proceedings  were  had  in  the  8iiit>  Eliae  D.  Woodruff^, 
biie  of  the  complainants  therein,  died,  leaving  Thomas  L.  Wood- 
nut  sole  snrriying  executor  of  the  will  of  Aaron  D.  Woodruff^, 
deceased,  who  was  the  sorviving  executor  of  the  will  of  Thomas 
Lowrey,  deceased. 

The  petitioner  further  stated,  that  after  the  death  of  the  said 
inias  D.  Woodruff,  the  said  Thomas  L.  Woodruff,  survi^ng 
ezecdtor  as  aforesaid,  assigned  to  the  petitioner  the  monies  for 
ihe  collection  of  which  the  said  suit  was  instituted,  in  part  pay- 
ment of  certain  claims  of  the  petitioner  upon  the  estates  of  the 
sud  Thomas  Lowrey  and  the  said  Aaron  D.  Woodruff.    That 
the  saii  Thomas  L.  Woodruff,  surviving  executor  as  aforesaid^ 
has  ever  since  neglected  and  refused  to  proceed  in  the  saii  smt 
for  the  collection  of  the  monies  so  assigned  to  the  Petitioner^ 
and  which  yet  remain  due  and  unpaid.     That  by  deed  dated 
March  80, 1826,  Mary  Gray,  one  of  the  defendants  in  the  suit, 
conveyed  that  part  of  the  mortgaged  premises  held  and  owned 
l>y  her  at  the  time  of  the  filing  of  the  bill  to  Wilson  Housel,  by 
whom  the  same  was  sold  and  conveyed  to  one  Samuel  Cooley, 
who  now  is  seized  and  possessed  thereof;  and  that  Mary  Oray, 
after  the  execution  of  the  said  deed,  died.     That  George  Dills, 
another  of  the  defendants,  having  conveyed  that  part  of  the 
mortgaged  premises  owned  by  him  at  the  time  of  the  filing  of 
the  bill  to  one  Daniel  Stiles,  also  died ;  and  that  said  Daniel 
Stiles  conveyed  that  part  of  the  said  premises  to  one  Charles 
Vorhis,  who  has  since  conveyed  some  interest  therein  to  one  Pe- 
ter Vanderbelt.    That  Thomas  Ellicott  and  Samuel  Rockafel- 
low,  having,  respectively,  conveyed  away  such  parts  of  the  mort- 
gaged premises  as  were  held  and  owned  by  them  at  the  time  of 
the  filing  of  the  bill,  left  this  State  prior  to  1830,  and  that  the 
petitioner  is  unable  to  discover  where  they  now  reside,  if  living, 
or  whether  they  are  now  living.     That  one  Daniel  Van  Sickle  is 
now  seized  and  possessed  of  that  part  of  the  mortgaged  premi- 
ses formerly  owned  by  the  said  Samuel  Rockafellow ;  and  that 
Samuel  Cooley,  John  B.  Osmun  and  John  Stockton  are  now 
seized  and  possessed  of  several  portions  of  that  part  of  the  said 
mortgaged  premises  formerly  held  and  owned  by  said  Thomas 
£llicott. 
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The  petitioner  prays,  that  leave  may  be  granted  to  the  peti- 
tioner to  file  a  supplemental  bill  in  her  own  name  and  the  name 
of  the  said  Thomas  L.  Woodruff,  surviving  executor  as  afore- 
said, or  otherwise,  against  the  said  Samuel  Cooley,  Charles  Vor- 
his,  Peter  Vanderbelt,  Daniel  Van  Syckle,  John  B.  Osmun  and 
John  Stockton,  to  make  them  parties  defendants  in  the  said  suit, 
with  proper  allegations  setting  forth  the  matters  and  facts  afore- 
said, together  with  such  other  matters,  either  by  way  of  amend- 
ment to  the  said  original  bill,  or  as  supplemental  thereto,  as  the 
petitioner  may  be  advised,  and  with  prayer  for  such  relief  in  the 
premises  as  may  be  adapted  thereto. 

On  the  reading  and  filing  of  this  petition,  an  order  was  made, 
granting  leave  to  file  a  supplemental  bill,  according  to  the  pray- 
er of  the  petitioner. 

The  supplemental  bill  was  filed  November  29, 1846,  by  Thos. 
L.  Woodruff,  surviving  executor  of  the  will  of  A.  D.  Woodruff, 
who  was  surviving  executor  of  the  will  of  Thomas  Lowrey,  and 
Maria  Schenck,  against  John  Brugh,  Thomas  Ellicott,  Reuben 
Lee,  Henry  Chamberlain,  Samuel  Rockafellow,  Wilson  Housel, 
William  Vanderbelt,  Samuel  Cooley,  John  B.  Osmun,  John 
Stockton,  Daniel  Van  Syckle,  Charles  Vorhis,  Peter  Vanderbelt 
and  Rachel  Greaves. 

It  states  the  giving  of  the  three  bonds  by  Jacob  Housel  to 
Aaron  D.  Woodruff  and  William  McGill,  executors  of  the  will 
of  Thomas  Lowrey,  and  of  the  mortgage  to  secure  the  payment 
thereof ;  the  death  of  the  widow,  Esther  Lowrey  ;  the  death  of 
William  McGill ;  the  death  of  A.  D.  Woodruff,  leaving  a  will 
appointing  Elias  D.  Woodruff  and  Thomas  L.  Woodruff  execu- 
tors thereof;  the  filing  of  the  bill  of  foreclosure  on  the  2d  of 
July,  1821,  by  Thomas  L.  and  Elias  D.  Woodruff,  against  Ja- 
cob Housel  and  wife ;  the  proceedings  in  that  suit ;  the  first  sale 
to  Britton,  for  $8,900;  the  petition  of  Jacob  Housel,  John 
Brugh  and  others,  and  the  order  made  thereon ;  the  second  sale 
of  the  part  of  the  mortgaged  premises  not  conveyed  by  Jacob 
Housel,  for  $7,100,  to  Britton,  and  the  balance  remaining  due 
on  the  mortgage  after  the  application  of  the  proceeds  of  that 
sale ;  the  filing  of  the  second  bill  by  Thomas  L.  and  E.  D. 
Woodruff)  executors  as  aforesaid,  against  John  Bru^y'.ThoxnaB 
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Ellicott  and  the  other  defendants  therein  named,  for  the  sale  of 
the  parts  of  the  mortgaged  premises  severally  held  by  them,  for 
the  payment  of  the  said  balance,  and  the  proceedings  in  that 
suit. 

This  bill  then  states,  that  shortly  after  Wilson  Housel  had  fi- 
led his  answer  in  the  said  second  suit,  Elias  D.  Woodruff  died^ 
and  that  no  further  proceedings  had  been  had  in  the  said  second 
suit  since  his  death,  he  being  the  principal  acting  executor  of  the 
will  of  A.  D.  Woodruff,  surviving  executor  of  the  will  of  Thom- 
as Lowrey ;  and  that  Thomas  L.  Woodruff,  the  surviving  exec- 
utor of  the  will  of  A.  D.  Woodruff,  neglected  to  prosecute  the 
said  suit.     That  after  the  death  of  the  said  Elias  D.  Woodruff, 
on  or  about  November  21,  1833,  the  complainant,  Thomas  L. 
Woodruff,  surviving  executor  as  aforesaid,  assigned  to  the  com- 
plainant Maria  Schenck  the  monies  for  the  collection  of  which 
the  said  second  suit  was  instituted,  in  part  payment  of  certain 
claims  of  the  said  Maria  upon  the  estates  of  the  said  Thomas 
Lowrey  and  the  said  A.  D.  Woodruff,  and  delivered  the  said 
bonds  and  mortgage  to  her.     That  by  deed  dated  March  80, 
1826,  Mary  Gray,  one  of  the  defendants  in  the  said  second  suit, 
conveyed  the  part  of  the  mortgaged  premises  held  by  her  to 
Wilson  Housel,  who  sold  and  conveyed  the  same  to  Samuel  Coo- 
ley,  who  now  holds  the  same ;  and  that  Mary  Gray  has  since 
died.     That  George  Dills,  another  of  said  defendants,  conveyed 
the  part  held  by  him  to  Daniel  Stites,  and  afterwards  died,  and 
that  Stites  conveyed  the  same  to  Charles  Vorhis,  who  has  since 
conveyed  some  interest  therein  to  Peter  Vanderbelt.    That  Thos. 
Ellicott  and  Samuel  Rockafellow,  having,  respectively,  conveyed 
the  parts  of  the  mortgaged  premises  held  by  them,  left  this. State  * 
prior  to  1830,  and  that  these  complainants  are  unable  to  discov- 
er where  they  reside,  if  living,  or  whether  they  are  living.  That 
Daniel  Van  Sickle  is  now  possessed  of  that  part  of  the  mortga- 
ged prembes  formerly  owned  by  said  Samuel  Rockafellow ;  and 
that  Samuel  Cooley,  John  B.  Osmun  and  John  Stockton  are  now 
possessed  of  several  portions  of  that  part  of  the  mortgaged 
premises  formerly  owned  by  Thomas  Ellicott.    That  the  com- 
plunants  are  informed  that  William  Vanderbelt  has  becpme 
eased  of  or  entitled  to  the  whole  or  a  part  of  those 
60 
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the  mortgaged  premises  so  owned  by  John  Brugh  and  Reuben 
Lee.  That  Rachel  Greaves  holds  a  mortgage  given  by  one  John 
B«  Osmnn  and  wife  on  that  parcel  of  the  mortgaged  premises 
owned  by  Thomas  Ellicott  as  aforesaid ;  and  that  William  Van- 
derbelt  holds  a  mortgage  given  by  Charles  Vorhis,  and  one  given 
by  Samuel  Cooley,  on  other  parcels  of  said  mortgaged  premises 
formerly  owned  by  Creorge  Dills  and  Mary  Gray,  as  aforesaid. 

That  the  balance  of  $1,074  36,  with  large  arrears  of  interest 
still  remains  due  these  complainants. 

The  bill  has  the  usual  prayer  for  foreclosure  and  sale,  and  for 
process. 

To  this  bill  an  appearance  was  entered  for  the  defendants 
John  Brugh,  William  Vanderbelt,  Samuel  Cooley,  John  B.  Os- 
mun,  John  Stockton,  Daniel  Vansyckle  and  Charles  Vorhis. 

Publication  was  ordered  as  to  Thomas  Ellicott,  Reuben  Lee, 
Henry  Chamberlain  and  Samuel  Rockafellow. 

On  the  18th  of  March,  1846,  the  demurrer  of  John  Brugh, 
William  Vanderbelt,  Samuel  Cooley,  John  B.  Osmun,  John 
Stockton  and  Daniel  Vansyckle  was  filed  to  this  supplemental 
bill.  The  causes  of  demurrer  assigned  are,  that  the  bill  is  ISled, 
by  leave,  as  a  supplemental  bill,  whereas  the  facts  set  out  in  it 
are  not  material  to  the  matters  in  controversy  in  the  original 
suit,  as  the  same  are  set  out  in  the  supplemental  bill ;  that  this 
bill  is  not  any  addition,  merely,  in  material  matters,  to  the  ori- 
ginal bill,  in  order  to  supply  some  defect  in  it ;  but  is  an  origi- 
nal bill  in  its  frame  and  character,  and  not  a  supplemental  bill ; 
and  is,  therefore,  informal,  irregular  and  improperly  exhibited. 

Another  cause  of  demurrer  assigned  is,  that  this  bill  is  filed  as 
supplemental  to  a  suit  in  which  one  of  the  complainants  died 
more  than  twenty  years  ago,  and  the  said  suit  has  never  been  re- 
vived by  any  order  of  this  court. 

Another  cause  of  demurrer  assigned  is,  that  it  appears  by  this 
bill,  that  Thomas  L.  Woodruff,  one  of  the  complainants,  assign- 
ed ail  his  interest  in  the  bonds  and  mortgage  which  are  the  sole 
matter  of  controversy  in  the  suit  to  Maria  Schenck,  the  other 
complainant,  several  years  before  the  bill  was  filed3  and  that  ike 
£aid  Woodruff,  therefore,  having  no  interest  in  the  8iut>  oiq^t 
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not  to  be  a  party  complainant,  and  that  there  is  an  improper 
joinder  of  parties  complainant. 

And  further,  that  it  appears  by  the  bill,  that  the  said  Thorn* 
as  L.  Woodruff,  the  complainant  in  the  original  suit,  has  ne- 
glected and  refused  to  prosecute  the  same,  and  now  exhibits  a 
supplemental  bill  in  the  same  suit,  for  the  same  subject  matter, 
which  these  defendants  are  advised  is  irregular  and  unlawful. 

Another  cause  of  demurrer  assigned  is,  that  the  bill  is  filed, 
in  part,  for  the  purpose  of  bringing  new  parties  defendants  in 
the  original  suit  before  the  court  who  became  interested  in  the 
premises  in  question  after  the  original  bill  was  filed,  which  is  un- 
necessary, and  subjects  these  defendants  to  great  expense ;  and 
that  all  the  relief  prayed  for  in  the  supplemental  bill,  and  full 
relief  in  the  premises,  independent  of  t^hat  is  therein  prayed  for, 
could  have  been  granted  and  afforded  in  the  original  suit,  if  the 
complainants  are  entitled  to  any. 

Another  caase  of  demurrer  assigned  is  that  Maria  Schenck 
has  no  right  to  exhibit  the  supplemental  bill,  and  that^  upon  the 
facts  set  forth  in  this  bill,  she  could  only  come  before  this  court 
for  relief  by  original  bill,  if  at  all,  considering  that  some  twelve 
years  had  elapsed,  after  the  bonds  and  mortgage  are  said  to  have 
been  assigned  to  her,  as  set  out  in  said  bill,  before  it  was  exhib- 
ited. 

Another  cause  of  demurrer  assigned  is,  that  the  facts  and 
case  set  out  in  this  bill  .are  within,  and  would  be  barred  by  the 
statute  of  limitation  at  law,  and  that  these  defendants  have  been 
in  the  peaceable  and  undisturbed  possession  for  more  than  twen- 
ty years  before  the  said  bill  was  exhibited  of  the  premises,  as 
iheir  own,  which  are  sought  to  be  foreclosed  by  the  said  bill,  and 
without  any  acknowledgment  during  that  time  of  any  right  or 
title  t6  the  same  in  the  complainants,  or  either  of  them,  or  any 
one  else. 

Another  cause  of  demurrer  assigned  is  the  lapse  of  more  than 
twenty  years,  not  satisfactorily  accounted  for,  between  ike  filing 
of  the  original  bill  and  the  exhibiting  of  the  sud  supplemental 
biU. 

Another  cause  of  demurrer  assigned  is,  that  David  WiiliamSy 
fsaao  White,  William  Cooley,  William  Thomson,  Isaac  Johns- 
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ton  and  Jacob  Moore,  of  the  county  of  Hunterdon,  at  the  time 
the  said  supplemental  bill  was  filed,  were  interested  in,  and  in 
possession  of,  and  claimed  title  to  certain  parts  of  the  premises 
described  in  the  said  bill,  and  ought  to  be  made  parties.  The 
general  cause  of  want  of  equity  is  then  assigned. 

Jl.  Wurts  and  P.  D.  Vrooniy  in  support  of  the  demurrer,  ci- 
ted Story^s  Eq.  PL  sec.  790,  332,  3 ;  1  Hof.  Chan.  Prac. 
893,  7  ;  Mitford  PI.  34,  55  ;  Hinders  Prac.  42,  45 ;  3  Atk. 
870  ;  1  Hoff.  Ch.  Pr.  402,  note  7  ;  405 ;  Stary^s  Eq.  Jur.  sec. 
1050,  1 ;  Story^s  Eq.  PL  351  ./J  note  2 ;  lb.  sec.  343,  615, 
616 ;  17  Ves.  144 ;  2  Mad.  Rep.  53 ;  Story^s  Eq.  PL  358, 
tec.  351 ;  lb.  sec.  349  and  note  5,  sec.  7,  19,  sec.  509  note  5 ; 
fi.  sec.  194,  338 ;  1  Howard's  Rep.  161 ;  9  Pet.  416 ;  Story's 
Eq.  PL  sec.  484,  503,  note  1,  sec.  756,  note  5,  767,  riote  8 ; 
769  ;  1  Green's  Rep.  68 ;  2  South.  721 ;  2  Story's  Eq.  Jur. 
$ec.  1620,  ./«,  and  notes ;  4  Kent's  Com.  188 ;  3  Harr.  269 ; 
Angel  on  Limitations^  25  ;  2  Scho.  and  Lefroy  630,  6  ;  Amr- 
Her  645 ;  3  Bro,  Ch.  639 ;  2  Jac.  and  Walk.  188, 191 ;  4 
Burr.  1962 ;  2  Cond.  Eq.  Rep.  137. 

F.  T.  Frelinghuysen,  contra,  cited  Story's  Eq.  PL  sec.  332, 
3 ;  1  Hoff.  Ch.  Prac.  397  ;  Mitford  62,  3 ;  Story's  Eq.  PL 
sec.  790,  1,  229,  332,  4,  338,  340,  343,  885 ;  2  Greenl.  Ev. 
sec.  431 ;  3  Bro.  Ch.  639 ;  6  John.  Ch.  Rep.  663 ;  4  John. 

Ch.  287. 

The  Chancellor.  A  decree  pro  confesso  was  taken  against 
all  the  defendants  to  the  original  bill,  except  Housel,  twenty 
three  years  before  the  filing  of  the  supplemental  bill ;  and  Hou- 
sel answered  the  original  bill  twen^  two  years  before  the  filing 
of  the  supplemental  bill ;  and  no  step  has  been  taken  in  the  cause 
in  the  mean  time.  The  supplemental  bill  is  against  some  of  the 
defendants  in  the  original  suit  and  against  other  persons  who 
have  became  alienees  from  others  of  said  defendants  sinoe  the 
said  decree  pro  confesso  was  taken.  There  is  nothing  in  wbat 
has  occurred  since  the  filing  of  the  original  bill  mftlriffg  a  «iip- 
kMiiIementalbillixeoeBMx^.    The  only  object  of  it  thereteei  amit 
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Iw  to  avoid  the  offset  which  the  lapse  of  time  might  have  upon 
^tiie  original  snit  or  upon  a  new  original  bill.     The  complainaitt 
maanot  be  permitted  thus  to  relieve  himself  from  the  effect  of  his 
owb  laches. 

Demurrer  allowed. 


Abahaic  Stevens  Junr*  y.  Peter  M.  Rterson. 

Id  Ifty,  1837,  A.,  being  aboat  to  niM  Ui  dam  to  a  height  that  wonld  cauw  the  onr- 
fow  of  B.'t  land,  agreed  to  buy  B.'t  land,  and  to  pay  tot  it  on  the  lit  of  April,  ISSS* 
the  day  fixed  for  the  delivery  of  the  deed.  On  the  moe  day,  a  fbrther  agreeMtiit 
naamade  betiteen  then,  that  at  a  ooinpeniatioa  for  the  daawfai  B.  might  raetafai 
intil  the  completion  of  the  agreement  to  boy,  B.  ihonld  occupy  and  nee  certain  laa^P 
of  A.  In  the  fall  of  1837,  A.  rafaed  hit  dam,  and  B.  took  pomeaioo  of  thetald  landf 
of  A.  In  October,  1888,  B.  tendered  the  deed ;  bat  A.  did  not  pay,  and  the  deaJl 
fran  not  deliTend.  In  1844,  B.  filed  hk  bill,  prayii«  that  A.  might  hedecreed  to  paf 
by  a  day  to  be  fixed,  and  that,  on  hii  failing  to  do  lo,  the  nid  agreement  migl^lba 
cancelled,  and  A.  be  directed  to  lower  his  dam.  An  order  wae  made  that  A.  pay  \ff 
a  day  fixed  or  that  the  agreement  be  cancelled.  The  order  prayed  at  to  lowering 
th|i  dam  fiat  denied. 

A  CptBt  of  Equity  may  decree  the  cancellation  of  an  imtrament  though  it  hae  becoig 
a  nnlttty,  on  the  ground  that  iti  exiitence  may  be  a  clond  on  a  party't  title,  or  wf^ 
mOijibtt  him  to  Utigation  at  a  fbture  period  when  the  ikcti  may  haTc  become  iuTolfad 
teabeewlty. 

9ciW  M.  Ryerson^  in  May  1887,  being  about  to  raise  his 
tetdn  ihe  Ramapo  river  to  a  height  that  would  oause  the  waMr 
Id  0mtifom  a  part  of  the  fam  of  Abraham  Stevens  Junr.,  lying 
OB'iptiL  sides  of  the  river,  treated  with  Stevens  for  the  purchase 
if  rhis  fsran,  with  other  lands  of  Stevens.  On  the  15tli  of  Migr 
1B87',  artides  at  agreement,  under  seal,  were  ezeouted  by  and 
heproea  Asm,  by  which  Stevens  agreed  to  deliver  a  good  and 
oAnfint  desd  of  oanveyaoee  on  the  1st  day  of  Apni  1886,  and 
Ryerson  agreed  to  pay,  on  that  day^  #4,600^  Ryerson  paidisn 
4illsflr8.  as  pavt  of  ikt  eonsidewlion  noMy,  ud  l^t  reosipt  sf  it 
^tfcMtaHnrfedeed  in  the  sgrecpspfrii  After  the  ezecntsoaof  4lit 
trlides,  and  on  the  same  day,  a  further  agreement  wu 
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between  them,  and  endorsed  on  the  articles,  by  which  it  was 
agreed  that,  in  lieu  of  and  as  full  compensation  for  the  damages 
sustained  or  that  might  thereafter  be  sustained  by  Stevens  im-^ 
til  the  completion  of  the  said  contract,  by  reason  of  raising  tiie 
dam,  Stevens  might  use  and  occupy  certain  lands  of  Ryerson 
therein  described ;  such  use  lo  continue  until  the  fulfilment  of 
the  said  contract. 

In  the  fall  of  1837,  Ryerson  raised  his  dam,  so  that  the  wa- 
ter of  the  pond  overflowed  about  twenty  acres  of  the  land  so 
agreed  to  be  sold  and  bought,  and  has  ever  since  mantained  the 
dam  at  that  height.  On  the  9th  of  October  1838,  Stevens  ten- 
dered a  deed  to  Ryerson.  Ryerson  admitted  the  deed  was  cor- 
rect, but  did  not  take  it,  alleging  that  he  had  not  the  money 
then ;  but  promised  to  pay  half  of  it  in  two  weeks,  and  desired 
Stevens  to  wait  for  the  residue  till  the  spring  following,  promis- 
ing to  pay  it  then. 

On  the  11th  of  April  1844,  Stevens  filed  his  bill  against  Ry- 
erson, stating  the  above  stated  facts,  and  that,  since  tendering 
the  deed  as  above  stated,  he  has  frequently  applied  to  Ryerson 
to  pay  the  money  and  take  the  deed,  but  that  he  has  constantly 
declined  to  pay  the  money,  promising  always  to  pay  it  at  some 
fiiture  time. 

The  bill  states,  further,  that  the  complainant  has  frequently 
requested  Ryerson  to  lower  his  dam  so  as  not  to  overflow  the  said 
land,  or  to  pay  the  said  money ;  but  that  he  has  declined  to  low- 
er the  dam,  and  neglected  to  pay  the  money  and  take  the  deed. 
That  Ryerson  is  insolvent  and  unable  to  pay  any  damages  which 
might  be  recovered  against  him  for  overflowing  the  land,  but  per- 
sists in  keeping  the  dam  to  the  height  which  causes  the  overflow. 

The  complainant  further  states,  in  his  bill,  that  so  long  as 
this  contract  is  outstanding  he  cannot  sell  his  farm  and  give  a 
good  title  to  it,  because  of  the  said  articles  of  agreement ;  and 
that  he  is  advised  that  he  has  no  remedy  but  in  this  court,  where 
a  specific  performance  of  the  said  agreement  can  be  decreed,  or 
the  same  decreed  to  be  given  up  and  cancelled,  and  the  defend- 
ant be  decreed  to  lower  his  dam. 

'.  The  bill  prays  that  the  defendant  be  directed  to  pay  the  money 
and  take  the  deed,  by  a  short  day  to  be  appointed  by  the  ooorl ; 
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or  that,  on  failure  of  payment  at  the  time  so  fixed,  the  said 
agreement  may,  by  decree  of  the  court,  be  cancelled,  and  tha 
complainant  be  relieved  therefrom ;  and  that  the  defendant  maj 
be  directed,  by  order  of  the  court,  to  lower  his  dam,  so  as  not  to 
OTorflow  &c.;  and  that  the  defendant,  his  agents  &c.  be  then 
enjoineil  from  overflowing  the  complainant's  land. 

The  defendant  having  failed  to  answer,  witnesses  were  exam- 
ined and  documents  produced  to  prove  the  allegations  of  the 
bill. 

The  cause  was  brought  to  a  hearing  on  the  bill  and  the  dep^ 
dtions  and  exhibits. 

Jl.  5.  Pennington^  for  the  complainant. 

The  bill  is  with  a  double  aspect ;  to  enforce  performance  of 
the  agreement  to  purchase ;  and  if  the  defendant  will  not  per> 
form,  then^  that  he  be  compelled  to  restore  the  complainant  to 
his  original  position  by  taking  down  his  dam.  We  do  not  ask 
an  injunction  now ;  but  if,  after  the  time  the  court  shall  give 
'bim  to  pay  the  money,  he  fails  to  do  so,  then  we  ask  to  be  re- 
stored to  our  original  position.  True,  by  the  supplemoital 
agreement  Stevens  was  to  occupy  certain  lands  in  lieu  of  danui- 
ges,  and  has  occupied  them  till  this  time.  We  do  not  ask  for 
damages ;  but  are  things  always  to  remain  in  this  state  t  We 
cannot  sell,  for  there  is  a  cloud  on  our  title.  Ryerson  cannoi 
perform ;  he  cannot  pay.  Seven  years  elapsed  before  bill  filed» 
and  three  years  have  nm  since ;  and  only  $10  paid  on  the  agree* 
ment. 

We  ask  the  court  to  fix  a  specific  time  within  which  Ryerson 
ishall  pay^  and  that,  in  default  thereof,  he  be  compelled  to  lower 
his  dam. 

He  cited  Brewry  on  Injn.  260  ;  10  Ves.  192  ;  4  Sim.  18  ; 
8  lb.  193;  1  Ves.  542;  2  Ih.  458;  2  Green's  Ch.  868;  1 
Mylne  and  Keen  155 ;  6  Eng.  Ch.  Cond.  558 ;  2  Mk.  88. 

Bm  Williamsony  contra. 
•  The  Chancellor.     If  it  would  be  witiiin  the  proper  eifieifw 

r. » 
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eifle  of  the  power  of  this  court  to  make  an  order  which,  by  its 
terms,  would,  either  directly  or  indirectly,  compel  the  defendant 
to  lower  his  dam,  is  this  a  case  in  which  the  power  should  be  ex* 
erted?  The  dam  was  raised  with  the  assent  of  the  complainant, 
he  relying  on  the  agreement  of  the  defendant  to  purchase  his 
farm ;  and  an  arrangement  was,  at  the  same  time,  made  between 
them,  by  which  the  complainant  was  to  occupy  certain  lands  of 
the  defendant  in  lieu  of,  and  as  a  full  compensation  to  him  for 
tbe  damages  he  mij^t  sustain  b^  the  raising  of  the  dam,  until 
the  completion  of  the  contract ;  the  use  of  the  said  lands  by 
him  to  continue  until  the  fulfilment  of  the  contract.  The  dam 
was  raised  shortly  after  the  agreement  to  purchase  was  entered 
into,  and  before  the  time  fixed  for  the  delivery  of  the  deed  and 
pajqnent  of  the  money.  The  complainant  took  possession  of  ihe 
lands  he  was  to  use  as  a  compensation  for  damages,  and  has  oe- 
Wfkd  them  ever  since  and  still  occupies  them.  The  deed  waa 
lot  tendered  until  the  fall  of  1888.  The  defendant  promiaed  to 
pify  half  the  purchase  money  shortly,  and  desired  the  complainr 
ant  to  wait  until  the  following  spring  for  the  residue*  Matters 
remained  in  this  situation  for  seren  yoars  from  the  date  of  the 
a^peement,  except  that  the  complainant  frequently  applied  to 
tke  defendant  to  pay  the  purchase  money  and  take  the  deed. 

Under  these  circumstances,  I  think  the  court  should  not  in- 
tivpose  by  way  of  injunction,  or  order  in  the  nature  thereof. 

But^  should  the  defendant  be  permitted  to  delay  indefinite^ 
the  fulfilment  of  his  agreement  to  purchase,  because  the  com^ 
plainant  took  possession  of  lands,  the  use  of  which  was  to  be  in 
hem^t  damages,  and  which  use  was  to  continue  until  the  fulfilment 
of  the  agreenmit  1  I  think  not.  It  would  be  a  harsh  oonstruo- 
tion  of  the  second  agreement  to  say,  that  it  bound  the  complain* 
ant  to  wait  indefinitely  the  pleasure  of  the  defendant  as  to  the 
fulfilment  of  the  agreement  to  purdiase,  and  tiiat  the  oompkui- 
ant's  agreement  to  sell  should  stand'  good  against  kim  as  long^as 
it  suited  the  conrenience  of  the  defendant.  This  could  not  have 
been  the  meaning  and  spirit  of  the  second  agreement;  and^ it  is 
just  and  equitable  that  a  limit  should  be  fixed  within  which  the 
Mendamt'should  p*gr  the  moneys  in  fUfihnenfr  ci  Us  {Ariof  Ae 
agreement,  or  the  agreement  cease  to  bind  the  oomplainant.    If 
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it  be  said  that  on  the  tender  of  the  deed  and  the  omission  of  the 
defendant  to  pay,  the  agreement  for  the  sale  became  null,  and 
ceased  to  bind  the  complainant,  it  maj  be  answered,  that  a  court 
of  equity  may  decree  a  delivery  and  cancellation  of  an  instm- 
ment,  though  it  has  become  a  nullity,  on.  the  ground  that  its  ea*^ 
istenoe  may  be  a  cloud  on  a  party's  title,  or  may  subject  him  to 
Titigatiog  at  a  future  period  whan  the  facts  may  have  beoMiioiin- 
loLyed  in  obseurity;    2  Si0ry^s  Eq.  4ec.  705t 

In  this  case,  as  affsoted  by  the  second  agreraoent,  th^MiuiUit 
tkat  die  complainant  mi|^t  be  subjected  to  future  litigatmt^  •£< 
tsv  an '  indefinite  lapse  of  time,  particularly  if'  he  continiM»^ 
«M  the^lands  he  is  using  in  lieu  of  damages,  (and!  do  not  see 
tbat  he  is  bound  to  give  them  up,)  is  apparent.  Aad  if  he-shmiM 
wam'%%  law  for  damages,  he  would  be  subjected  to  embayrsiiH 
flMnt  whiW  the  agreement  to  sell  exists  and  he  continues  to  ustf 
tiiey  lands  he  is  using  in  Ueu  of  damages*  The  defendant  hasiivt 
tiir  oompiainant  in  this  position  by  has  failure  and  faolt  iii:iiet 
ecnplying  with  his  agveemeni  to  puroboBo ;  and JheooiUfcUmaitt 
should  be  relieved  firom  this  positiim. 

Partof  tlie  relief  prayed  by  the biU^ that isto  saf ,  thati<ft 
tSBM 4m fixed  within  whioh  the  def^idant  shaUpay ths^ meaigr 
and  take  the  deed,  and  that  in  default  thereof  the  comi^aiBaiit^ 
agreement  to  sell  be  deoreed  to  be  no  l<m0^  binduigaiid  be.gi«(- 
efrnp^tobe  caneeUed,  willb^  givenu  Beyond  tfaat^  th^eonk 
pilaiMittwill  be  1^  to  his- remedy  at  kw« 

Order  aeoovdkigljf!. 
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Susan  Wright  v.  Elias  W.  Covoter. 

The  Statute!  of  New  Jeney  linitiiif  metioiii  for  land  do  not  appl?  to  dowor. 

Susan  Wright,  widow  of  Barzillai  Wright,  Tate  of  Trenton, 
deceased,  exhibited  her  bill  on  the  9th  of  Jnly,  1846,  against 
Elias  W.  Conover,  stating,  that  the  said  Bar&llai  was,  in  his 
life  time,  and  daring  the  time  he  was  married  to  the  oomplaihant, 
seised  in  fee  or  in  tail  of  divers  freehold  estates,  situated  in  tbe 
county  of  Mercer ;  and  that  he  died,  on  or  about  March  1 1888, 
leading  the  complainant,  his  widow,  him  surviving ;  whereby  she 
became  entitled  to  her  dower  in  the  said  freehold  premises.  That 
in  the  life  time  of  the  said  Barnllu,  a  part  of  the  freehold  es- 
tates ci  which  he  was  seiaed  was  levied  upon  by  the  sheriff  of 
Hunterdon,  by  virtue  of  divers  executions  in  his  hands  against 
the  said  Barzillai,  and  that,  on  or  about  November  1 1820,  the 
said  Sheriff  sold  at  public  sale  a  part  of  the  freehold  estate  <rf 
the  said  Barzillai,  consisting  of  about  55  acres  situated  in  the 
township  of  Lawrence,  in  the  county  of  Mercer;  which  said  part 
was  then  and  there  bought  by  one  Mahlon  Milner ;  and  thai 
Milner,  afterwards,  on  or  about  November  20  1820,  received  a 
deed  therefor  from  the  said  sheriff,  and  entered  into  the  posses- 
sion thereof.  That  the  title  to  the  said  premises  has  since  {Mass- 
ed by  various  conveyances  to  Elias  W.  Conover,  who  now  holds 
the  same  in  fee  simple,  as  the  complainant  is  informed  and  be- 
lieves, subject  to  the  right  of  dower  of  the  complainant  thereiu* 
That  the  said  tract  of  land  is  now  in  the  actual  occupancy  and 
possession  of  one  Aaron  Tindall,  as  a  tenant,  as  the  complain- 
ant is  informed  and  believes,  of  the  said  Conover.  That  the  ti- 
tle deeds  and  evidences  and  writings  relative  to  the  said  premi- 
ses and  estate  have  come  into  the  hands  and  possession  of  the 
said  Elias  W.  Conover.  That  on  or  about  March  1  1846,  the 
complainant  caused  a  written  notice  to  be  served  on  the  said 
Conover  to  set  off  or  cause  to  be  set  off  and  assigned  to  the  com- 
plainant, and  let  her  into  the  possession  and  enjoyment  of  <me- 
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third  part  of  the  said  freehold  estate,  as  and  for  her  dower  afore- 
said ;  but  that  he  refuses  or  declines  so  to  do,  and  refuses  to  pro- 
'd)ice  the  title  deeds,  evidences  and  writings,  or  any  of  them, 
relative  to  the  said  freehold  estate ;  wherefore  the  complainant  is 
unable  to  proceed  at  law  to  establish  her  said  demand. 

The  bill  prays,  that  Conover  may  answer  &c.,  and  discover 
and  set  forth  a  full  and  true  description  of  such  freehold  estate^ 
with  all  the  circumstances  and  particulars  thereof  or  relative 
thereto ;  and  that  an  account  may  be  taken  of  the  rents  and  pro- 
fits of  the  said  freehold  estate  which  have  accrued  since  the  said 
demand  of  dower ;  and  that  one-third  part  thereof  may  be  pud 
to  her ;  and  that  one-third  part  of  such  freehold  estate  may  be 
assigned  and  set  off  to  her  for  her  dower  or  other  widow's  estate ; 
and  that  she  may  be  let  into  the  immediate  possession  and  enjoy- 
ment thereof,  and  decreed  to  hold  the  same  for  her  life ;  and  that 
Conover  may  be  decreed  to'  produce  all  title  deeds,  evidences  and 
writings  relative  to  the  said  freehold  estate,  in  order  to  effectuate 
the  purposes  aforesaid. 

To  this  bill  the  defendant  has  pleaded  in  bar,  that  the  said 
Barzillai  Wright  died  more  than  twenty  years  before  the  filing 
of  the  complainant's  bUl,  or  the  serving  this  defendant  with  pro- 
cess to  appear  and  answer  the  same ;  and  that,  if  the  complain- 
ant ever  had  any  right  or  title  to  dower  or  thirds  of  and  in  the 
said  premises,  or  ever  had  any  cause  of  action  against  him,  for 
mr  concerning  any  of  the  matters  in  the  bill  mentioned,  which  he 
doth  in  no  sort  admit,  the  said  right  or  title,  and  the  said  cause 
of  action  did  accrue  more  than  twenty  years  before  the  filing  of 
the  complainant's  bill,  or  the  serving  this  defendant  with  pro- 
cess to  appear  and  answer  the  same ;  and  therefore,  he  doth 
plead  the  act  entitled  "An  ^act  for  the  limitation  of  actions" 
passed  February  7  1799  ;  and  prays  the  benefit  of  the  said  Stat- 
ute for  the  limitation  of  actions. 

A  replication  was  put  in  to  this  plea ;  but,  afterwards,  it  wiks 
i^eed  between  the  solicitors,  by  writing,  filed  with  the  clerk, 
that  Barzillai  Wright  died  July  17  1823  ;  and  that  the  truth  of 
the  plea  was,  therefore,  admitted  by  the  complainant's  solicitor ; 
liiat  the  replication  be  withdrawn,  without  costs,  and  that  the 
cause  proceed  to  hearing  on  the  bill  and  plea ;  and  that  if,  upte 
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the  hearing,  the  plea  be  allowed,  it  be  oonsidered  83  proved^  and 

a  final  decree  made  thereon* 

« 

C.  S.  Green  in  support  of  the  plea.  He  cited  1  Harruan^s 
•AT.  J.  Rep.  107  ;  1  Constitutional  Rep.  of  S.  C.  il3  j  8  J)w- 
9au.  555. 

W.  Hoisted  contra.  He  cited  Park,  on  Dower ^  811,  *12 ;  3 
Kent^s  Com.  TO,  notes ;  1  Swift ^  85 ;  4  JV.  Hamp.  -Rep.  10»; 
2  GUI.  and  John.  468 ;  8  John.  Rep.  103 ;  1  Dev.  and  Bai. 
218 ;  10  Yergerj  889  ;  Co.  Lit.  116  a ;  7  Metcalf's  Rep. — ; 
9  Ves.  222 ;  2  Ves.  Jun.  122  5  2  Bro.  Ch.  Rep.  620;  1  Cruisers 
Dig.  169;  Co.  Lit.  86  a;  7  JoAn.  liep.  247;  4  Mass.  Rep. 
888 ;  9  /6. 18 ;  16  lb.  298 ;  19  John.  Rep.  197 ;  20  lb.  411; 
2  5Aoto.  198  ;  £uU  JV*.  P.  117  ;  J9nge/  on  Lim.  881,  879,  404^ 
416,  462 ;  2  j2//uon,  72,  74 ;  Gilbert  on  Tenures^  26 ;  Wat- 
kins  on  Descent j  100  ;  2  P  TFww.  708,  4 ;  Cro*  Joe.  UL 

The  Chakcellor.  I  am  of  opinion  that  the  claim  for  dow- 
er is  not  within  the  spirit  of  the  statute  of  limitations,  nor  witfi- 
in  its  policy,  or  the  evil  intended  to  be  remedied  by  it;  and  that 
the  L^^lature  never  intended  to  include  dower  within  its  pro- 
visions, or  supposed  it  was  so  included. 

Dower  has  a  limitation  in  the  nature  of  things*  It  is  th^  uae 
of  a  third  part  of  the  lands  during  the  life  of  the  widow  obi]|:* 
In  a  large  proportion,  perhaps  a  majority  of  the  casea^  death  pvto 
an  end  to  the  enjoyment  and  to  the  claim  of  dower  within  twenty 
years  from  the  death  of  the  husband.  There  is  no  oonsideva- 
tiion  of  public  policy  requiring  any  other  limitation.  It  is  a  cUm 
of  a  peculiar  nature,  entirely  different  from  olaims  for  debt  and 
from  asserted  titles  to  land.  The  amount  of  a  debt  ia  ywAf 
increasing ;  and  there  is  a  policy  in  limiting  a  time  within  wbieh 
il  should  be  presumed  paid.  If  one  has  title  to  land  which  Wr 
other  is  holding  adversely  to  him,  there  should  be  a  limitvticai  of 
time  within  which  he  should  bring  his  action  for  it*  The  Iwd 
may  become  more  valuable  by  improvements  put  upon  it  by  tk^ 
IffiOfon  in  possession ;  and  the  taking  it  from  him  after  tba  lum^ 
of  years  may  inflict  a  heavily  increased  loss.    But  the  vafaie  cf 
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the  right  of  dower  to  the  widow,  and  the  burden  of  it  to  the  ow- 
ner of  the  lond  is  becoming  less  and  less  every  year  of  her  life. 
T*he  alienee  of  the  husband  can  pat  what  improvements  he  plea- 
ses on  the  land ;  the  widow  gets  dower  only  according  to  the 
value  of  the  land  at  the  time  of  the  alienation. 

A  purchaser  from  the  husband  knows  he  buys  subject  to  the 
wife's  inchoate  right  of  dower,  and  the  widow  can  recover  dam- 
ages,  that  is  the  value  of  the  dower,  only  from  the  time  she  de- 
mands her  dower.  If  she  fails  to  demand  her  dower  for  twenty 
years,  the  purchaser  has  been  relieved  of  the  burden  during  that 
tilne*  Does  that  furnish  any  reason  why  he  should  be  relieved 
from  it  for  the  remnant  of  her  life. 

Children,  wher^  the  father  died  seized,  may,  in  consideration 
of  the  mother's  right  of  dower  and  by  arrangement  with  her, 
have  supported  her  for  twenty  years,  and  may  then  fail  to  sup- 
port her.  Is  she  barred  of  her  right  to  have  her  dower  set  off 
to  her. 

At  law,  if  a  dowress  dies  before  her  right  is  established,  her 
personal  representatives  have  no  remedy  for  the  mesne  profits. 
The  rule  is  the  same  in  Chancery  as  against  a  purchaser  from 
the  husband. 

Neither  the  title  of  the  heir  at  law,  nor  that  of  the  alienee  of 
the  husband  is  adverse  to  the  title  under  which  the  widow  claims. 
They  all  claim  under  the  title  of  the  husband.  The  estate  of 
the  widow  'is  a  continuation  of  that  of  her  husband ;  and  upon 
assignment  she  is  in  by  relation  from  her  husband's  death.  4 
Kent^s  Cam.  62. 

The  right  to  dower  is  a  mere  right,  which  can  be  neither  alien- 
ed nor  sold  on  execution.  The  law  casts  the  freehold  on  the 
heir,  and  the  widow  has  no  estate  in  the  land  until  her  dower  is 
assigned.    4  Paige  448 ;  17  Joha.  Rep.  168,  9 ;  20  lb.  411. 

She  has  no  estate  or  right  of  entry  in  the  whole ;  and  none  in 
any  particular  part  until  her  dower  is  assigned  by  metes  and 
bounds ;  and  when  that  is  done  the  estate  does  not  pass  by  the 
assignment,  but  she  is  in,  in  intendment  of  law,  of  the  seizin  of 
her  husband.  4  Rentes  Com.  68. 
It  is  said  that  dower  is  within  the  letter  of  our  Statute  of 

itations. 
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If  it  were  within  the  letter,  yet  if  it  be  not  within  the  spirit 
of  the  statute,  it  should  not  be  subject  to  it. 

But  is  it  within  the  letter  of  our  act.  Sections  9  and  10  of 
our  act  for  the  limitation  of  actions  provide  that  no  person  hay- 
ing any  right  or  title  of  entry  into  any  lands  shall  make  entry 
therein  but  within  twenty  years  next  after  such  right  or  title, 
«•  e.  right  or  title  of  entry  shall  accrue ;  and  that  every  action 
for  lands,  real,  possessory  or  mixed,  shall  be  brought  within 
twenty  years  next  after  the  right  or  title  thereto,  t.  e.  the  right 
or  title  of  entry,  or  cause  of  such  action,  shall  accrue. 

The  two  sections  together  amount  to  no  more  than  this,  that 
no  action  for  lands  founded  on  a  right  or  title  of  entry  shall  be 
brought  after  twenty  years  &c.  The  widow  has  no  right  or  title 
of  entry  into  any  lands  until  after  the  dower  is  assigned. 

The  right  is  a  mere  inchoate,  contingent  charge ;  and  it  re- 
mains contingent  after  the  husband's  death  at  least  as  against  a 
purchaser  from  the  husband.  She  cannot  bring  ejectment  for 
it ;  (ejectment  is  a  mixed  action  for  lands  and  satisfies  that  word 
in  our  statute ;)  and  if  she  dies  before  she  can  compel  an  assign- 
ment, the  holder  of  the  lands  is  relieved ;  and  her  personal  rep- 
resentatives cannot  recover  the  mesne  profits  from  the  husband's 
alienee.  And  during  her  life,  if  she  makes  no  demand  of  her 
dower  from  the  husband's  alienee,  she  cannot  recover  the  value 
thereof. 

The  statute  of  21  Jac.  1,  which  enacts  that  "No  person  shall 
make  entry  upon  any  lands  but  within  twenty  years  next  after 
his  right  or  title  shall  first  accrue;"  and  the  statute  of  New 
York,  which  enacts  that  no  action  for  the  recovery  of  any  lands 
shall  be  maintained  unless  the  plaintiff,  his  ancestor  &c.,  was 
seized  or  possessed  thereof  within  twenty  years,  are  as  broad  in 
their  efiect  as  our  statute,  and  yet  are  held  not  to  include  dower ; 
and  so  are  the  statutes  of  several  other  States,  which  are  held 
not  to  include  dower. 

Dower  is  not  included  because  the  widow  has  no  right  or  title 
of  entry  until  her  dower  is  assigned  by  metes  and  bounds.        « 

By  a  late  statute  in  New  York,  dower  has  been  subjected  to 
limitation.  How  is  it  done  1  It  is  by  requiring  dower  to  be  de- 
manded within  twenty  years  from  the  death  of  the  husband.   So 
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by  a  late  statute  in  England,  8  and  4  William  4,  Ch.  27,  dower 
has  been  limited.  It  is  done  by  providing  that  no  suit  for  dower 
shall  be  brought  within  twenty  years  from  the  death  of  the  hus- 
band. This  shows  that  dower  is  not  within  statutes  limiting  ac- 
tions for  lands  founded  on  right  of  entry  or  title,  and  in  which 
the  doctrine  of  adverse  possession  is  involved. 

If  our  Legislature  shall  be  moved  to  enact  such  a  limitation  of 
the  suit  or  demand  for  dower,  they  will  have  an  opportunity  of 
deciding  whether  dower  is  within  the  policy  of  statutes  of  limi- 
tation and  whether  there  is  any  necessity  or  propriety  of  fixing 
a  limitation. 

Dower  is  highly  favored.  It  has  been  well  said,  that  dower 
is  not  only  a  legal  right,  but  a  moral  right  to  be  provided  for 
and  have  a  maintainance  and  sustenance  out  of  the  husband's 
estate.  That  the  widow  is  in  the  care  of  the  law,  and  a  favorite 
of  the  law.     1  Story^s  Eq.  sec.  629. 

Our  Legislature  have  provided  that  where  the  husband  did 
not  die  seized,  as  where  he  aliened  in  his  life  time,  which  is  the 
case  here,  she  may  sue  for  and  recover  her  dower,  with  dama- 
ges, that  is  to  say,  the  value  of  her  dower,  from  the  time  she 
demands  her  dower.  There  is  no  limitation  as  to  tiie  time  of 
the  demand.  She  may  demand  it  at  any  time  during  her  life* 
This  bill  goes  for  the  value  of  the  dower  since  the  demand  of 
dower ;  and  for  a  third  of  the  land  to  be  now  set  off;  and  the 
^lea  is  to  the  whole  bill.  The  demand  of  dower  was  not  made 
until  March,  1846.  No  action  for  the  value  of  the  dower  ac- 
emed  until  then,  and  then,  only  for  the  value  after  that  time. 
By  what  rule  can  time  elapsed  before  an  action  accrues  be  a 
bar  to  it?  And  if  after  demand  she  is  entitled  to  the  value  of 
the  dower  from  that  time,  which  is  equivalent  to  the  dower  itself, 
why  is  she  not  entitled  to  the  dower  itself  from  that  time  t  Can 
she  be  confined  to  an  action  for  the  damages  or  value  1 

This  shows  the  incongruity  which  would  arise  from  construing 
cur  statutes  limiting  actions  for  lands  to  apply  to  dower. 
»    Plea  overruled. 
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Solomon  Andrews  v.  Charles  Ford,  et  al. 

Ritinrion  of  eotti. 

An  injonction  was  allowed  in  this  case,  on  the  filing  of  the  biQ. 
In  January,  1845,  a  demurrer  to  the  bill  was  filed  by  the  de- 
fendants ;  which  was  overmled,  with  costs,  in  April,  1845. 

In  February,  1845,  on  affidavit  that  B^amin  Maurice  and 
Charles  F.  Maurice,  two  of  the  defendants,  resided  in  Ute  coun- 
ty of  Ulster,  in  the  State  of  New  York,  and  on  motion  of  coun- 
nA  for  the  defendants,  a  dedimus  potestatem  to  take  their  an- 
swers was  ordered.  In  July,  1845,  the  answer  of  the  said  de- 
fendants was  put  in  in  the  usual  way ;  having  been  sworn  to  be- 
fore a  Master  in  this  State.  In  March,  1846,  the  injuncticm 
was  dissolved,  with  costs.  The  replication  was  filed  in  Decem- 
ber, 1846.  The  defendant's  solicitor  set  the  cause  down  f<n* 
hearing,  at  the  June  term,  1847.  On  the  3d  of  July,  1847,  an 
order  was  made,  on  motion  of  the  solicitor  and  counsel  for  tiie 
defendants,  '^  by  and  with  the  consent  of  the  solicitor  of  ibe 
complainant,"  that  the  complainant's  bill  be  dismissed,  witii 
costs  to  be  paid  by  the  complainant. 

In  taxing  the  defendant's  costs  the  clerk  taxed  costs  for  their 
demurrer  ;  and  for  their  motion  for  the  commission  or  dedimus 
potestatem^  and  for  drawing  and  sealing  the  commission ;  and 
for  notice  of  hearing,  rule  for  hearing  and  setting  down  cause ; 
and  for  enroling  proceedings ;  and  for  four  term  fees. 

A  motion  was  made  before  the  Chancellor  to  re-tax'  the  costs. 


J.  S.  Greeny  for  the  motion. 

P.  !)•  Vrofym^  contra. 

Tfe  Chancellor.  The  costs  taxed  for  the  demurrer  must 
be  struck  out.  The  several  items  taxed  for  the  costs  of  the  dti- 
imw  potestatem  to  take  the  answer  of  the  non-resident  deftod- 
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ants  most  be  struck  out,  in  analogy  to  the  costs  of  commission 
to  examine  witnesses  abroad  or  in  another  State. 

It  is  for  the  complainant's  solicitor  to  set  the  cause  down  for 
hearing ;  on  his  failing  to  do  so,  his  bill  may  be  dismissed,  with 
costs.  The  costs  taxed  for  noticing  the  cause  and  for  the  rule 
for  bearing  and  setting  down  the  cause  must,  therefore,  be  struck 
out. 

The  51st  section  of  the  Chancery  practice  act  proTides,  that 
when  any  suit  shall  be  dismissed  in  pursuance  of  any  consent  or 
agreement  of  the  parties  for  that  purpose,  no  enrolment  of  the 
proceedings  shall  be  necessary,  nor  shall  any  fees  be  allowed  or 
taxed  therefor ;  but  either  party  may,  at  his  own  expense,  re- 
quire the  same  to  be  enroled.  The  order  dismissing  the  bill,  in 
this  case,  states  that  it  was  made  by  and  with  the  consent  of  the 
solicitor  for  the  complainant.  The  fees  for  enroling,  therefore, 
cannot  be  taxed  against  the  complainant.  Four  term  fees  are 
taxed,  including  the  term  fee  taxed  on  the  dissolution  of  the  in- 
junction. The  act  to  regulate  fees  provides  that  no  more  than 
three  term  fees  shall  be  allowed  in  any  cause.  The  four  term 
fees  taxed  are  all  term  fees  in  this  cause.  One  of  them  must  be 
struck  out.  The  complainant's  costs  on  overruling  the  demur- 
rer must  be  taxed  against  the  defendants;  and  be  deducted 
from  the  amount  of  the  costs  taxed  against  the  complainant. 
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Isaac  Staats  v.  Reuben  H.  Freeman  and  wife. 

IiJ^oncUon  allowed  rettrainiog  waite  on  a  farm  conveyed  by  the  oomplaiomnt  to  the  da* 
lendant,  on  bill  alleging  that  a  deed  for  the  farm  wai  procured  by  the  defendant  firm 
the  eomplainant  by  andae  meani,  the  complainant  being  addicted  to  intempeiaBOSr 
And  praying  that  the  deed  may  be  declared  void. 

And  on  anawer  and  motion  to  diMolve,  the  injunction  waa  retained  until  the  hearing  of 
thecaoM. 

On  the  11th  of  February,  1846,  Isaac  Staats  exhibited  his  bill, 
stating,  that  his  father,  Abraham  Staats,  on  the  17th  of  August, 
1819,  made  his  will,  devising  to  the  complainant  the  one  half  of 
his  homestead  farm,  containing  about  130  acres,  in  fee ;  and  that 
his  said  father  died  on  the  4th  of  May,  1821.  That  immediate- 
ly after  his  death,  the  complainant  went  into  possession  of  the 
said  farm,  and  continued  in  the  peaceable  and  uninterrupted  pos- 
session thereof  until  the  time  after  mentioned  in  the  bill.  That, 
about  the  year  1814,  he  married  Martha  A.  Ross,  by  whom  he 
had  a  daughter,  Margaret.  That  his  said  wife  died  November 
6, 1888,  leaving  the  said  Margaret  her  surviving.  That  the  said 
Margaret,  in  1887  or  1888,  intermarried  with  Reuben  H.  Free- 
man, a  man  with  pretensions  to  education  and  respectability,  but 
destitute  of  the  means  of  supporting  himself  or  his  wife. 

That  the  complainant  took  the  said  Freeman  into  his  house 
after  his  said  marriage,  and  supported  him  and  his  wife  and  two 
children  of  their  marriage  until  December,  1840,  when  the  com- 
plainant, who  was  the  owner  in  fee  of  a  valuable  farm  of  about 
100  acres,  and  worth  $6,000,  which  he  had  acquired  by  hia  own 
abor  and  industry,  adjoining  the  farm  so  devised  to  him  bykii 
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father,  thought  it  advisable  to  urge  upon  his  son-in-law  the  ne- 
cessity of  earning  his  own  support.  And  the  complainant,  in  or- 
der to  provide  a  comfortable  support  and  maintenance  for  his 
daughter  and  her  children,  did,  on  the  21st  of  April,  1838,  con- 
vey to  his  said  daughter  the  said  farm  of  100  acres,  and  did,  al- 
so, give  to  said  Freeman  and  his  said  daughter  personal  property 
to  the  amount  of  $1,000. 

That  Freeman  and  his  wife  continued  to  reside  on  the  said 
farm  so  conveyed  by  the  complainant  to  his  said  daughter,  Free- 
man's wife,  until  the  time  in  the  bill  after  mentioned. 

That  during  the  time  Freeman  resided  with  the  complainant, 
after  Freeman's  said  marriage,  the  complainant  gave  to  said 
Freeman  sums  of  money,  from  time  to  time,  amounting  in  all  to 
about  $300,  as  near  as  the  complainant  can  recollect ;  and  the 
complainant  also  made  a  conveyance  to  said  Freeman  of  one-fifth 
of  a  tract  of  land,  with  the  improvements  thereon,  called  the 
basin  property,  lying  along  and  adjoining  the  Delaware  and  Rar- 
itan  canal,  being  a  part  of  the  farm  so  devised  to  the  complain- 
ant by  his  said  father ;  which  fifth  was  worth  at  the  time  of  the 
said  conveyance,  at  least,  $1,000. 

That  in  November,  1840,  the  complainant  married  Maria  Mat- 
thews, by  whom  he  has  had  one  child,  a  son,  named  Abraham. 
That,  soon  after  the  complainant's  said  marriage,  the  said  Free- 
man and  his  said  wife  insinuated  to  the  complainant  and  other 
persons  that  the  complainant's  said  wife  Maria  was  not  faithful 
to  her  marriage  vows,  that  she  was  a  bad  woman,  and  would  ruin 
the  complainant  and  strip  him  of  all  his  property. 

That  by  these  repeated  insinuations  and  charges  against  his 
said  wife,  and  the  complainant,  who  was  then  in  the  habit  of 
drinking  ardent  spirits  to  intoxication,  believing  the  stories  SO 
told  by  Freeman  and  his  wife,  the  complainant  was  thereby  in- 
duced to  turn  his  said  wife  Maria  from  his  house. 

The  complainant  now  charges,  that  the  said  insinuations  and 
charges  so  made  against  his  said  wife  were  false  and  unfounded^ 
and  were  made  for  the  purpose  of  inducing  the  complainant*  to 
CQiiTey  away  all  his  property  into  the  hands  and  possesion  ot  tiid 
0aid  Freeman  and  wife. 

That  the  complainant^  after  he  had  turned  Ids  said  infe  fipom 
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his  house,  continued  to  drink  ardent,  spirits  to  great  excess ;  and 
while  his  wife  was  turned  from  his  house,  as  aforesaid,  the  said 
Freeman  frequently  urged  the  complainant  to  apply  for  a  divorce 
from  his  said  wife,  at  the  same  time  charging  her  with  loose  and 
unfaithful  conduct,  and  that  she  would  ruin  the  complainant  in 
his  pecuniary  circumstances.  That  the  complainant,  being  at 
that  time  and  long  after  in  a  constant  state  of  intoxication,  gave 
a  listening  ear  to  the  said  charges  and  insinuations  so  made  by 
Freeman  and  his  wife  against  the  moral  character  of  the  com- 
plainant's said  wife. 

That  Freeman,  during  the  time  the  complainant's  said  wife 
was  absent  from  complainant's  house,  carried  the  complainant  to 
the  office  of  a  counsellor  at  law,  for  the  purpose  of  arranging 
the  preliminary  proceedings  in  order  to  apply  for  and  obtain  a 
divorce  from  his  said  wife  Maria.  That  the  said  counsellor,  on 
being  advised  with  on  the  subject  of  the  divorce,  considered  the 
charges  against  the  complainant's  said  wife  too  vague  to  be  made 
the  foundation  of  an  application  for  a  divorce. 

That  said  application  for  a  divorce  being  abandoned  by  said 
Freeman,  he,  Freeman,  still  urged  the  complainant,  and  while 
the  complainant  was  in  a  state  of  intoxication,  to  convey  to  his 
wife  the  farm  so  devised  to  the  complainant,  and  to  confess  a 
judgment  to  him,  Freeman,  for  an  amount  sufficient  to  cover  all 
the  complainant's  personal  property,  the  complainant  being  then 
owner  of  and  in  possession  of  personal  property  worth  $2,000. 
That  said  Freeman  urged  that,  if  the  complainant  did  not  so 
convey  away  his  farm  and  confess  said  judgment,  the  complain- 
ant's wife  had  run  him  in  debt  and  would  run  him  in  debt,  and 
ihat  all  his  personal  property  would  go  to  satisfy  the  debts  con- 
tracted by  his  said  wife. 

Tbe  bill  charges  that  it  was  not  true  that  his  said  wife  had 
run  him  in  debt ;  that  she  had  not  done  so ;  nor  was  she  nm- 
lung  him  in  debt,  as  stated  and  urged  by  Freeman. 

That,  ©n  the  2d  of  September,  1842,  and  while  the  complain, 
ai^t  was  in  a  state  of  gross  intoxication,  and  with  the  idea  im- 
pres&ed  upon  his  mind  by  said  Freeman  that  his  said  wife  would 
3ruin  him,  executed  a  deed  to  his  said  daughter,  the  wife  of  said 
Freeman,  for  the  farm  so  devised  to  him  by  his  father ;  and  didy 
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at  the  same  time,  give  his  promissory  note  to  the  said  Freeman 
fijT  $136003  or  thereabouts,  and  executed  a  warrant  of  attorney 
to  confess  judgment  thereon. 

The  complainant  charges,  that  at  the  time  he  executed  the  said 
note  and  warrant  of  attorney,  he  did  not  owe  Freeman  a  cent ; 
and  that  the  said  conveyance  and  note  were  given  without  any 
consideration. 

That,  after  the  said  deed  was  executed  and  before  the  delivery 
thereof,  and  while  it  was  yet  in  the  hands  of  the  scrivener,  the 
scrivener  advised  the  complainant  not  to  deliver  the  said  deed, 
but  to  wait  a  few  days  before  the  delivery  thereof;  and  that  he, 
the  said  scrivener,  would  take  the  said  deed  home  with  him  and 
keep  it  some  days,  and  then,  if  the  complainant,  on  reflection, 
ordered  it  to  be  delivered,  he,  the  said  scrivener,  would  do  so, 
but  not  till  then. 

That  said  scrivener  did  take  said  deed  home  with  him  to  keep 
subject  to  the  complainant's  order. 

That  while  said  deed  was  in  the  hands  of  said  scrivener,  in 
order  to  induce  the  complainant  to  deliver  it  to  said  Freeman  or 
to  his,  Freeman's  wife.  Freeman,  in  order  further  to  influence 
die  complainant's  mind  against  his  said  wife  Maria,  and  for  the 
purpose  of  depriving  her  of  a  support  and  maintenance,  and  to 
defraud  the  complainant  out  of  his  said  farm,  obtained  the  pos- 
session of  the  account  book  of  the  complainant,  and,  where  he, 
Freeman,  knew  the  complainant  would  see  and  read  it,  wrote 
therein  the  following  note,  to  wit :  "  September  7th,  1842,  Sam- 
uel has  been  in  Hunterdon,  and  so  far  as  he  can  learn,  Maria's 
character  has  been  base,  that  she  has  no  money  up  there,  that 
Mrs.  Nixon  says  that  she  is  filthy  and  nasty,  that  she  was  at  her 
house,  that  her  brother  would  not  have  her  there  because  she 
abused  him  and  his  wife  and  accused  her  of  stealing  her  muslin 
and  flannel." 

The  bill  charges,  that  the  matters  and  things  set  forth  in  the 
note  above  written  are  false  and  unfounded,  and  known  by  said 
Freeman  to  be  so,  at  the  time  he  wrote  the  said  note.  That 
Freeman  wrote  said  note  for  the  purpose  of  fraudulently  getting 
possession  of  the  said  deed  which  was  then  in  the  hands  of  tbe 
0ftid' scrivener  subject  to  the  order  of  the  complainant. 
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That  the  complainant  has  understood  and  belieyes,  that  while 
he  was  in  a  state  of  intoxication.  Freeman  prepared  an  order 
addressed  to  the  said  scrivener  to  deliver  the  said  deed.  That 
he  has  no  knowledge  whatever  of  seeing  and  signing  said  order 
for  the  delivery  of  said  deed,  and  eharges  the  said  order  to  be  a 
forgery ;  or,  if  the  complainant  was  induced  to  sign  it,  it  was  at 
a  time  when  he  was  so  much  intoxicated  that  he  did  not  know  the 
consequences  of  such  an  act. 

That  the  said  deed  was  delivered  by  the  scrivener  upon  the 
receipt  of  the  said  order. 

That  at  the  time  he  executed  the  said  deed,  and  at  the  time 
he  executed  the  said  note  and  warrant  of  attorney,  he  had  not 
power  of  mind  to  comprehend  the  contents  and  effects  thereof; 
and  that,  they  were  not  executed  from  his  own  motion  and  firee 
will,  but  by  the  suggestions,  compulsions  and  contrivance  of  the 
said  Freeman  and  his  said  wife,  or  one  of  them. 

That,  immediately  after  the  said  deed  was  executed  and  be- 
fore the  delivery  thereof.  Freeman  and  his  wife  moved  into  the 
said  house  and  upon  the  farm  so  devised  to  the  complainant  *, 
and  that  Freeman  has  had  the  rents,  issues  and  profits  there(^ 
from  that  time,  and  continued  to  occupy,  possess  and  enjoy  the 
same. 

That  Freeman  caused  judgment  to  be  entered  against  the  com- 
plainant, in  the  Supreme  Court,  on  the  said  note,  by  virtue  of 
the  said  warrant  of  attorney,  and  caused  execution  to  be  issued 
immediately  thereon  and  placed  in  the  hands  of  the  sheriff  of 
Somerset  to  be  executed. 

That  the  said  sheriff,  in  virtue  of  said  execution,  caused  all 
the  personal  property  of  the  complainant  to  be  exposed  to  sale, 
and  that  it  was  all  bought  at  said  sale  by  said  Freeman,  at  a 
nominal  amount ;  and  that  Freeman  took  possession  thereof  and 
continues  to  enjoy  the  same. 

That  Freeman  is  now  cutting  down  a  large  quantity  of  timber 
growing  on  said  farm,  for  the  purpose  of  selling  the  same  to  his 
own  use,  and  for  the  purpose  of  making  rails  to  fence  the  farm 
which  the  complainant  voluntarily  conveyed  to  his  said  daughter, 
the  wife  of  Freeman ;  and  that  Freeman  gives  out  that  it  ia  his 
intention  to  cut  dovm  the  whole  or  nearly  the  whole  of  the  tim- 
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ber  growing  on  said  farm.  And  that  Freeman,  since  he  so  ob- 
tained possession  of  the  said  farm,  has  carted  off  the  same  great 
quantities  of  the  soil  and  manure  made  thereon,  and  applied  it 
to  the  improvement  of  the  land  which  the  complainant  volunta- 
rily  conveyed  to  his  said  daughter. 

The  bill  prays,  that  Freeman  and  his  wife  may  be  decreed  to 
re-convey  the  said  farm  to  the  complainant ;  that  the  said  deed 
therefor  may  be  declared  void ;  that  the  judgment  so  confessed 
may  be  declared  void ;  that  Freeman  may  be  decreed  to  account 
to  the  complainant  for  the  value  of  the  personal  property  so  sold 
by  the  complainant,  and  for  the  rents^  issues  and  profits  of  the 
said  farm,  and  for  the  said  manure  and  soil ;  and  that  the  said 
Freeman  may  be  enjoined  and  restrained  from  committing  fur- 
ther waste  upon  the  said  farm. 

The  Injunction  was  granted. 

On  the  20th  of  January,  1847,  Freeman  and  wife  filed  their 
answer.  They  admit  the  devise  stated  in  the  bill;  that  the 
complainant,  after  the  death  of  his  father,  though  not  immedi- 
ately, entered  into  possession  of  the  lands  and  premises  devised 
to  him  and  continued  in  full  possession  thereof  for  several  yeari ; 
but  they  say  they  have  understood  and  believe,  and  therefore 
charge  that,  immediately  on  the  death  of  the  complainant's  fa- 
ther, the  widow  of  his  said  father  was  in  possession  and  remain- 
ed in  possession  during  her  life,  as  she  was  authorized  and  em- 
powered to  do  by  the  terms  of  the  will  of  complainant's  father ; 
and  that  it  was  not  until  her  death  that  the  complainant  entered 
into  possession  of  the  said  lands  and  the  one  half  part  of  the 
buildings  thereon. 

They  admit  the  marriage  of  the  complainant,  in  1812,  and 
not  in  1814  as  stated  in  the  bill,  and  that  the  defendant  Marga- 
ret is  his  daughter ;  the  death  of  complainant's  first  wife ;  and 
their  own  marriage  in  the  month  of  August,  1834,  and  not  ux 
1887  or  8  as  stated  in  the  bill. 

Freeman,  answering  for  himself,  denies  that  at  the  time  of  his 
marriage  he  was  entirely  destitute  of  means  or  ability  to  sup- 
port himself  and  family.  On  the  contrary,  he  most  distinctly 
charges,  that  such  allegation  is  unjust  and  untrue ;  and  in  like 
manner  he  denies  that  upon  his  marriage  he  was  by  the  complain- 
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ant  taken  into  his  house,  and  afterwards,  with  his  wife  and  chil- 
dren, supported  by  the  complainant  until  December,  1840 ;  the 
contrary  of  all  which  he  charges  to  be  true.  That  at  his  mar- 
riage he  had  completed  his  professional  studies,  and  waa  quali- 
fied and  competent  to  engage  in  the  business  of  instruction  or 
teaching,  especially  of  the  young ;  and  that  he  had  in  hand,  of 
his  own  proper  monies,  several  hundred  dollars  ;  and  that  hav- 
ing been  treated  with'rudeness  and  incivility  by  the  complainant, 
(impelled  and  actuated  by  an  evil  agent  and  influence  readily 
imagined  from  the  admissions  in  the  bill,  and  which  this  defend- 
ant cannot  advert  to  without  grief  and  mortification,)  this  de- 
fendant, yet  in  the  life  time  of  his  mother-in-law,  left  the  resi- 
dence of  the  complainant  with  the  design  of  making,  so  soon  as 
he  should  be  able,  ultimate  and  final  arrangements  for  the  sepa- 
rate and  independent  support  of  himself  and  family. 

That,  with  such  purpose  and  design,  he  removed,  in  the  fall  of 
1836,  to  Newton,  Sussex  county,  and  engaged  in  the  business  of 
a  teacher  for  two  or  three  months ;  and,  while  so  employed,  upon 
a  visit  to  his  family,  was  urged  by  complainant  to  abandon  Ms 
said  business  at  Newton  and  return  to  the  vicinity  of  complain- 
ant's residence,  the  complainant  then  and  there  promising  him^ 
as  an  inducement  for  such  return,  to  convey  to  his  wife,  in  fee,  a 
lot  of  land  of  ten  acres,  lying  on  the  west  side  of  the  road  lead- 
ing from  Boundbrook  to  Middlebush,  and  not  adjoining  the  home- 
Stead  farm  of  the  complainant,  as  is  stated  in  the  bill,  and  would 
largely  contribi{te  to  the  building  of  a  convenient  and  comforta- 
ble house  thereon,  for  the  accommodation  of  this  defendant's 
family,  and  to  be  his  property,  in  which  this  defendant  might  re- 
sume and  prosecute  his  business  of  a  teacher  of  youth. 

That  this  defendant  relying  on  the  faithful  performance  by  the 
complunant  of  such  explicit  and  solemn  agreement,  retumedt 
and  soon  after  commenced  the  erection  of  a  house  on  said  lot^ 
and  expended  thereon,  of  his  own  monies,  $450,  and  incurred 
debt  on  account  thereof  to  ^1,200,  which  debts  the  complainant, 
from  time  to  time,  neglected  and  refused  to  assume  and  pay; 
meanwhile  leaving  this  defendant  exposed  to  the  clamorous  de- 
mands and  solicitations  of  impatient  creditors,  in  direct  violatioD 
of  said  solemn  and  explicit  agreement  before  stated.    That  this 
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State  of  things  remained  unchanged  till  about  April  1, 1888,  when 
the  complainant  borrowed  of  George  Windsor  {1,000,  and  ap- 
plied it  to  the  liquidation  of  the  aforesaid  debts,  and,  induced  by 
the  repeated  solicitations  of  his  wife,  Martha  Staats,  afterwards 
executed  a  deed  for  4  66-100  acres  to  his  daughter,  the  wife  of 
this  defendant,  in  fee,  in  lieu  of  a  conveyance  of  ten  acres  to 
this  defendant,  as  was  by  the  complainant  promised  as  aforesaid. 

That  during  the  summer  of  1840,  this  defendant,  influenced 
by  the  abusive  and  unstable  conduct  of  the  complainant,  again 
determined  to  withdraw  himself  from  the  neighborhood  of  com- 
plainant, and,  with  the  view  of  selecting  a  proper  location,  devo- 
ted between  one  and  two  months  to  a  visit  to  and  examination  of 
the  western  part  of  New  York ;  and  that  shortly  after  his  re- 
turn, that  is  to  say  within  two  oi  three  months,  according  to  this 
defendant's  best  recollection,  the  complainant,  without  the  knowl- 
edge of  this  defendant,  and  in  fulfilment  of  a  solemn  and  express 
promise  made  to  his  said  wife  during  her  last  illness  and  shortly 
before  her  death,  made  and  executed  a  conveyance  of  the  resi- 
due of  the  aforesaid  farm  of  which  the  said  ten  acres,  promised 
as  aforesaid,  were  part,  by  the  complainant  purchased  as  afore- 
said, to  his  daughter,  the  wife  of  this  defendant,  in  fee ;  but,  in 
violation  measurably  of  the  spirit  of  such  express  and  solemn 
promise,  nevertheless  withheld  the  delivery  of  said  deed,  until 
certain  terms  by  the  complainant  propounded  were  complied  with 
or  assented  to  by  this  defendant,  viz.,  that  this  defendant  should 
gather  the  growing  crops  of  both  the  aforesaid  farms,  estimated 
to  amount  to  $800  or  $900  in  value,  allow  the  complainant  to 
take  of  the  same  sufficient  for  the  consumption  of  his  family  and 
stock,  and  apply  the  residue  to  the  payment  of  the  debts  of  the 
complainant  particularly  incurred  in  the  erection  of  the  said 
house ;  which  said  debts,  amounting  to  $1,600,  the  complainant 
stipulated  should  be  assumed  and  paid  by  this  defendant ;  and 
that  the  complainant  should  have,  to  his  own  use,  the  one  half  of 
the  winter  grain  and  of  a  thirty  acre  field  of  grass,  part  of  said 
farm,  the  season  then  next  ensuing. 

He  avers  that  the  said  terms  were  complied  with  on  his  part ; 
but  that  subsequently  the  complainant  refused  to  allow  the  pro- 
ceeds of  the  said  two  farms  to  be  divided  as  above  stipulated  by 
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him,  and  applied  the  whole  to  his  own  use,  toTthe  detriment  and 
loss  of  this  defendant  of  |600  or  $700.    And  that  this  drfend- 
ant  made  and  executed  to  George  Windsor  a  bond  and  mortgage, 
said  mortgage  containing  said  premises,  to  secure  $1,600,  being 
the  complainant's  debts,  and  $1,000  thereof,  or  rather  $1,400 
thereof,  borrowed  by  the  complainant  of  the  said  Windsor  as 
before  stated,  with  several  years  unpaid  interest  thereon,  and 
that,  afterwards,  a  bam  being  built  on  said  premises,  the  said 
debt  was  increased  thereby  and  the  interest  in  arrear  on  said 
mortgage,  to  $2,500,  and  a  bond  and  mortgage  to  secure  that 
amount  executed  by  this  defendant  and  his  wife  to  Hannah  and 
Maria  TenEyck,  of  New  Brunswick,  the  interest  of  which  has 
been  paid  by  this  defendant ;  and  that  so  much  of  the  conside- 
ration of  this  last  mortgage  as  was  needful  was  applied  to  the 
payment  of  said  mortgage  to  George  Windsor. 

He  says,  in  correction  of  the  erroneous  or  inconclusive  state- 
ments of  the  bill  in  this  behalf,  that  he  remained  with  his  family 
in  the  occupancy  of  said  house,  built  as  aforesaid,  for  four  or 
five  months,  when,  at  the  request  of  the  complainant,  he  with 
his  family  removed  to  the  house  occupied  by  the  complainant,  to 
superintend  the  farming  business  of  the  complainant,  and  to  take 
care  of  the  wife  of  the  complainant,  then  in  feeble  and  declining 
health. 

These  defendants  deny,  that  during  the  time  of  their  residence 
with  the  complainant,  he  gave  to  said  Freeman  sums  of  money 
amounting  to  $300 ;  or  that  he  gave  to  these  defendants  person- 
al property  amounting  to  $1,000  ;  or  that  the  5th  part  of  the 
tract  called  the  basin  property  was  worth  $1,000.  On  the  con- 
trary, they  say,  that  the  complainant  gave  to  his  said  daughter 
during  that  period  property  to  the  amount  of  $150  or  $160  only, 
$65  of  which  was  in  the  proper  monies  of  the  mother  of  his  said 
daughter,  so  deemed  by  the  family  of  the  complainant. 

The  defendant  Freeman  charges  the  truth  to  be,  in  that  be- 
half, that  the  complainant,  having  an  unsettled  controversy,  in 
1834,  with  the  Delaware  and  Raritan  Canal  Company,  offered 
this  defendant  $100  if  he  would  obtain  a  satisfactory  settlement 
of  said  controversy ;  and  he  avers  that  he  earnestly  engaged  in 
said  undertaking,  at  such  request,  and  in  the  prosecution  thereof 
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was  obliged  to  visit  Princeton  eight  or  ten  times  and  New  Bnrns- 
wick  more  frequently,  and  finally  succeeded  in  arranging  said 
controversy  to  the  complainant's  satisfaction,  after  great  pains 
and  difficulty ;  and,  in  the  arrangement,  obtained  from  the  com- 
pany the  right  to  erect  a  basin  adjacent  to  said  canal,  on  the 
lands  of  the  complainant.  And,  upon  the  Uke  further  request 
of  complainant,  this  defendant  superintended  the  making  of  such 
basin,  and,  when  it  was  completed,  the  complainant  sold  it,  with 
an  adjacent  lot  of  18  8-4  acres,  for  $3,775  ;  and  in  the  convey- 
ance thereof  caused  the  name  of  this  defendant  to  be  inserted  as 
one  of  the  grantors,  as  an  acknowledgment  and  compensation  to 
the  amount  of  $755,  and  not  $1,000  as  charged  in  the  bill,  for 
the  specific  services  and  labors  of  this  defendant  of  the  nature 
before  stated,  as  this  defendant  then  supposed ;  such  acknowl- 
edgement and  compensation  being  freely  and  voluntarily  made  by 
the  complainant,  without  any  demand  or  request  made  or  inti- 
mated by  this  defendant  or  with  his  knowledge  inducing  the 
same. 

They  admit,  with  grief,  the  complainuit's  marriage  with  Ma- 
ria Matthews. 

But  the  defendant  Freeman,  answering  for  himself,  denies, 
tiiat  soon  after  said  marriage,  or  at  any  time,  he  insinuated  to 
the  complainant,  or  to  other  persons,  that  the  said  Maria  was 
not  faithful  to  her  marriage  vows ;  that  she  was  a  bad  woman 
and  would  ruin  complainant  and  strip  him  of  his  property. 

And  the  defendant  Margaret  is  constrained  by  self  respect  to 
deny  that  such  charges  and  insinuations  were  made  by  her ;  or 
that  by  any  means  whatever  the  complainant  was  or  could  have 
been  induced  by  these  defendants,  or  either  of  them,  to  credit 
and  believe  such  statements.  On  the  contrary,  they  allege  that, 
had  they  not  been  restrained  therefrom  by  the  relation  subsist- 
ing between  themselves  and  complainant,  and  by  delicacy  and 
propriety,  yet,  they  solemnly  aver  that  the  notoriously  bad  char- 
acter and  conduct  of  the  said  Maria  made  any  such  allegations 
entirely  unnecessary. 

And  the  defendant  Freeman  says  that,  before  he  ever  saw  or 
knew  said  Maria,  the  complainant,  before  his  unhappy  and  dis- 
graceful marriage  with  her,  deliberately  characterized  her  to 


600        VA       iSf  8TAAT8  V.  FREEMAN.  FdEC. 

defendant  and  to  others  as  the  lowest  of  the  low ;  stated  that 
she  was  then  pregnant  by  a  person  he  named,  and  that  he  never 
would  marry  her.  And  this  defendant  avers  that,  in  less  llian 
four  months  after  said  marriage,  the  said  Maria  was  delivered  cf 
the  child  called  by  the  complainant,  in  his  bill,  his  child. 

These  defendants  say  that  the  charges  aforesaid,  though  not 
made  by  them,  are  true. 

Freeman  denies  that  he  urged  the  complainant  to  apply  for  a 
divorce,  with  or  without  the  charges  that  his  said  wife  was  loose 
and  unfaithful  and  would  ruin  him. 

The  defendants  aver  that  the  said  Maria,  after  the  marriage, 
and  after  she  was  brought  home  by  the  complainant,  was  fre- 
quently intoxicated,  and  neglected  household  matters  &c«;  and 
that  the  provisions  laid  up  &c.  were  exhausted  by  midsummer. 
That  in  this  state  of  affairs,  in  July,  1828,  the  complainant  and 
his  said  wife  quarreled,  and  she  withdrew  from  the  home  of  com- 
plainant, after  complainant  had  deliberately  declared  that  if  die 
did  so  she  should  never  return. 

They  declare  that  such  quarrel  and  withdrawal  of  said  Maria 
were  wholly  uninfluenced  by  any  act,  procurement  or  advice  of 
them  or  either  of  them.  That,  on  the  day  after  said  quarrel, 
the  said  Maria  returned,  with  her  sister ;  and  that  the  complain- 
ant, of  his  own  motion  and  without  any  interference  or  influence 
by  any  person,  of  any  kind,  so  far  as  these  defendants  have  ever 
known  or  believed,  refused  to  admit  her  into  the  house,  and  die 
accordingly  went  away. 

They  say  they  have  heard  and  believe  that  said  Maria,  there- 
upon, consulted  counsel  as  to  her  marital  rights  and  the  mode  of 
enforcing  a  support  from  the  complainant.  Then  it  was,  as  these 
defendants  aver,  that  the  complainant,  of  his  own  motion,  took 
Samuel  VanArsdale  with  him,  went  to  Somerville,  and  caused  to 
be  inserted  in  one  or  both  of  the  newspapers  there  published  a 
notice  or  advertisement  to  the  effect  that  he  would  not  pay  any 
debts  said  Maria  might  contract. 

Freeman  says  that  the  complainant,  in  a  state  of  sobriety  and 
recollection,  requested  him  to  go  with|him  to  counsel ;  and  that, 
on  such  request,  and  not  otherwise,  he  went.  That  the  object 
was  to  advise  on  the  practicability  of  the  complainaiit's  oblUD- 
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ing  a  divorce.  That  this  defendant  went,  first,  to  the  office  of 
William  Thompson  Esq.,  with  whose  view  of  the  case  the  com* 
plainant  was  not  satisfied,  and  himself  proposed  and  went  thence 
to  the  office  of  T.  A.  Hartwell  Esq.,  and  advised  with  him,  and 
at  his  request  produced  witnesses  who  were  examined  by  said 
Hartwell,  and  a  note  of  their  testimony  was  taken  by  him  in 
writing ;  on  which  occasion  the  complainant  withdrew  and  be- 
came grossly  intoxicated. 

This  defendant  avers,  that  the  complainant,  acting,  as  this  de- 
fendant supposed,  under  the  advice  of  his  counsel,  certainly  not 
under  the  advice  of  this  defendant,  also  sent  said  VanArsdale  to 
Hunterdon,  in  which  county  the  complainant  had  been  informed, 
ms  this  defendant  understood,  the  said  Maria  had  formerly  lived, 
to  procure  testimony  or  information,  as  the  complainant  stated, 
in  aid  of  his  application  for  a  divorce. 

The  defendants  distinctly  charge,  that  these  several  steps 
were  taken  by  the  complainant  uninfluenced  in  any  way  by  them 
or  either  of  them. 

They  say  that,  while  they  lived  apart  from  the  complainant, 
having  left  his  house  in  1840,  and  before  said  Maria  had  finally 
withdrawn  as  aforesaid,  they  were  repeatedly  importuned  by 
the  complainant  to  return,  especially  that  this  defendant  Marga- 
ret might  superintend  the  household  matters  of  the  complainant ; 
on  which  occasion  the  complainant  charged  his  said  wife  with 
negligence,  waste,  and  even  theft ;  and  declared  that  he,  the  com- 
plainant, would  be  ruined  in  consequence.    That  from  sympathy 
with  the  deplorable  situation  of  the  complainant  with  reference 
to  his  personal  and  family  afiairs,  they  consented  and  returned 
and  resumed  the  charge  of  the  complamant's  family.    Then  it 
was,  as  the  defendant  Freeman  alleges,  that,  the  complainant 
having  sent  for  this  defendant,  the  complainant  being  quite  sober^ 
as  of  himself,  and  speaking  his  own  uninfluenced  sentiments,  de- 
clared his  apprehension  that  his  said  wife,  absent  and  clothed  by 
law  with  authority  to  contract  debts  on  his  account,  would  ruin 
him;  to  avert  which  he,  the  complainant,  proposed  to  convey  his 
properly  to  his  daughter  and  cause  a  judgment  to  be  entered 
igiinst  him  in  favor  of  this  defendant.    And  he,  this  defendaoAi 
iMenly  denies,  again,  tibat  he  directly  or  indirectly  persuaded  or 
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urged,  in  any  way  induced  or  influenced  the  complainant  so  to 
convey  his  property  or  confess  said  judgment. 

He  denies  that  he  stated  to  said  complainant  that  his  said  wife 
had  run  him  in  debt  or  would  run  him  in  debt,  and  that  all  his 
personal  property  would  go  to  satisfy  the  debts  by  her  contracted. 
On  the  contrary,  he  charges  that  the  complainant  himself  made 
such  statements,  and  added  that  she  had  stolen  his  money,  and 
tiiat  he  had  not  money  even  to  pay  his  haryest  hands,  but  had 
been  obliged  to  borrow  it. 

These  defendants  deny  that  on  the  2d  of  September,  1842,  at 
or  before  the  execution  of  the  deed  of  that  date,  the  complainant 
was  in  a  state  of  gross  intoxication.  On  the  contrary,  they  arer 
that,  although  not  perfectly  sober,  he  well  knew  what  he  was 
about  doing,  and  the  nature  of  the  transaction,  and  freely,  in- 
telligently and  voluntarily  executed  said  deed,  and  entirely  unin- 
fluenced by  these  defendants  or  either  of  them  in  the  way  char- 
ged in  the  bill  or  in  any  way ;  and  that,  in  like  manner,  the  ex- 
ecution of  the  promisory  note  was  well  understood  by  the 
complainant,  as  were  the  other  papers  connected  with  said  judg- 
ment for  $1,655 ;  that  the  same  were  the  complainant's  meas- 
ures, suggested  by  him  and  not  by  these  defendants ;  and,  as 
these  defendants  believe  and  charge,  x>erfectly  understood  by  him. 
That,  as  to  the  consideration  of  the  judgment,  they  submit  that 
the  said  consideration  was  a  fair,  just  and  legal  one.  That  these 
defendants,  after  their  marriage  ,  for  eight  years  lived  with  com- 
plainant under  an  assurance  that  he  would  do  better  for  the  de- 
fendant than  he  could  do  for  himself  elsewhere ;  and  during  that 
period  devoted  their  time  and  services,  to  a  very  considerable  ex- 
tent, to  the  supervision  and  management  of  the  family  and  busi- 
ness of  the  complainant ;  and,  during  the  whole  period,  received 
from  him  $80,  the  price  of  a  horse  given  by  the  complainant  to 
the  defendant,  and  |8  50 ;  more  than  which  last  sum  was  expend- 
ed by  the  defendant  for  tobacco  for  the  complainant,  at  his  re- 
quest. That,  during  the  said  period,  a  very  unusual  amount  cf 
anxious,  patient  and  enduring  care,  attention  and  forbearance 
was  exacted  by  the  situation  and  habits  of  the  complainant ;  and 
liiat  a  very  moderate  estimate  of  their  serviceB  for  sooh  period 
would)  at  least,  amount  to  the  OGnsideratiaii  of  the  said  jid^ 
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xnent*  These  defendants  therefore  feel  authorized  to  deny  that 
when  said  judgment  was  confessed  the  complainant  was  not  just- 
ly and  truly  indebted  to  this  defendant. 

The  defendants  deny  that  the  person  who  drew  said  deed,  after 
it  was  executed,  advised  the  complainant  not  to  deliver  it  but  to 
wait  a  few  days,during  which  he  would  take  and  keep  it,  and  if 
upon  reflection  the  complainant  should  order  it  to  be  delivered, 
he  would  do  so  but  not  till  then. 

They  charge  that  said  deed  was  fully  delivered,  and  the  said 
scrivener  expressly  authorized  by  the  complainant  to  take  it  and 
have  it  recorded  ;  that  said  scrivener  voluntarily  made  the  sug- 
gestion that  he  would  retain  it  for  a  few  days  that  if  complain- 
ant should  change  his  mind  he  might  recall  the  deed ;  that  such 
suggestion,  if  assented  to,  was  scarcely  adopted  by  the  complain- 
ant, and  that  for  all  that  occurred  the  scrivener  was  still  at  lib- 
erty to  have  the  said  deed  and  accompanying  mortgage  recorded 
forthwith,  had  he  desired  to  do  so. 

These  defendants,  and  especially  Freeman,  denies,  that  while 
said  deed  was  in  the  hands  of  the  scrivener  he  induced  a  delivery 
thereof,  or  influenced  the  mind  of  the  complainant  against  his 
said  wife,  or  to  deprive  her  of  support.     This  defendant  pro- 
nounces the  whole  statement  utterly  untrue,  if  not  preposterous 
under  the  circumstances  of  the  case  as  hereinbefore  stated.    And, 
in  like  manner,  he  denies  that  he  obtained  possession  of  the  com- 
plainant's account  book,  or  placed  within  it  the  note  referred  to 
in  the  bill.    On  the  contrary,  he  charges,  that  any  such  memo- 
randum or  note,  if  written  by  him,  of  which  he  has  no  distinct 
recollection,  was  written  at  the  request  and  under  the  dictation 
of  the  complainant  himself ;  placed  within  said  book  by  himself 
and  for  his  own  purposes,  with  which  this  defendant  felt  so  little 
interest  that,  with  the  aid  of  the  best  reflection  he  can  bestow 
on  the  point,  he  has  not  been  able  more  distinctly  to  recall  the 
occurrence.    With  respect,  nevertheless,  to  the  purport  or  sub- 
stance of  said  memorandum,  unlike  the  complainant,  these  de- 
fendants entertain  no  doubt  that  such  purport  and  substance 
were  entirely  true.    This  defendant  denies  that  he  wrote  said 
note,  on  the  supposition  that  he  wrote  it  at  all,  for  the  purpoee 
€(  letiBDg  firMdulentl  J  the  possession  of  said  deed. 
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These  defendants  deny  that  he,  Freeman,  while  complainant 
was  in  a  state  of  intoxication,  prepared  and  addressed  the  order 
mentioned  in  the  bill,  or  that  the  same  is  forged,  or  the  signa- 
ture thereto,  or  by  the  complainant  unintelligently  executed ; 
but  they  affirm  that  said  order  was  written  early  in  the  morning, 
under  the  dictation  of  the  complainant  and  at  his  request,  and 
without  the  slightest  influence  exerted  of  these  defendants  or 
either  of  them,  and  was  deliberately  signed  by  the  complainant 
after  it  had  been  read  by  him  and  in  the  presence  of  the  defend- 
ant Margaret. 

They  deny  that  the  complainant,  when  he  executed  said  deed, 
note  and  warrant  of  attorney,  had  not  power  of  mind  to  compre- 
hend the  contents  thereof;  but  allege  that  they  were  fairly,  in- 
telligently and  in  good  faith  executed,  without  the  intervention 
of  these  defendants,  their  influence^  or  the  exercise  of  any  com- 
pulsion, concealment  or  fraud ;  and  were  just,  proper  and  neces- 
sary acts  in  themselves,  were  designed  by  the  complainant,  and, 
in  effect,  have  subserved  the  true  interests  of  the  complainant 
hitherto. 

They  admit  that,  at  the  complainant's  request,  they,  shortly 
after  the  execution  of  said  deed,  removed  to  the  house  and  farm 
in  said  deed  mentioned,  and  have  received  the  issues  and  profits 
thereof,  and  faithfully  and  liberally  applied  a  large  share  there- 
of to  the  support  and  maintenance  of  the  complainant  and  his 
said  wife  ;  actually  advancing  towards  the  expense  of  said  wife, 
during  the  first  year  after  the  date  of  said  deed,  upwards  of 
$150,  and  applied,  of  the  residue,  from  time  to  time,  not  less 
than  $500  towards  the  liquidation  of  the  debts  of  the  complain- 
ant by  him  contracted  before  the  execution  of  said  deed ;  to 
which  same  object  the  complainant  applied  $250,  by  the  assign- 
ment of  several  notes  by  him  previously  taken  and  to  the  time 
of  such  application  held  and  owned  by  him. 

They  admit  the  judgment  and  execution,  and  after  two  years 
thereafter,  a  sale  of  the  personal  property  of  the  complainant^ 
and  the  pui*chase  thereof  by  Fi*eeman,  and  held  and  owned  by 
him  ever  after ;  and  that  such  sale  was  made  necessary  and  pro- 
per by  the  following  circumstances : — that,  after  their  removal 
to  the  homestead  farm,  the  complaiuaut^  under  agOBLoiefl  whiA 
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they  willingly  forbear  to  specify,  desired  to  bring  his  said  wife 
back ;  from  which  he  was  deterred  a  considerable  time  by  the 
declaration  of  these  defendants  that,  if  he  should  persist  in  do- 
ing so,  they  would  leave  him.  Yet  he,  notwithstanding,  brought 
her  back.  That  her  conduct  became  so  intolerable  that  the  com- 
plainant, by  the  advice  and  influence  of  a  friend,  principally, 
was  induced  to  send  her  away  again ;  but,  in  doing'  so,  authori- 
sed her  to  incur  debts  on  his  account.  That  his  s*aid  wife,  and 
also  the  complainant,  did  from  time  to  time  incur  such  debts,  to 
such  extent  that  the  whole  net  profits  of  said  two  farms  were 
absorbed  by  the  payment  thereof,  with  such  payments  as  were 
before  mentioned,  by  upwards  of  $200;  and  the  complainant 
was  subjected  to  suits  on  account  thereof,  before  justices  of  the 
peace,  and  judgments  rendered  against  him ;  in  consequence  of 
all  which,  the  preservation  of  the  just  rights  of  this  defendant 
made  such  sale  necessary ;  at  which  sale  he  became  the  princi- 
pal purchaser,  for  such  prices  as  the  property  would  bring ;  as 
be  supposed  was  his  right  and  duty  to  do ;  and  that  the  property 
has  since  remained  in  his  possession,  subject  to  ordinary  wear 
and  transfer,  for  the  benefit  of  the  family,  and  in  a  good  degree 
for  the  benefit  of  the  complainant  himself. 

He  denies,  that  at  the  time  of  filing  the  bill  he  was  engaged 
in  cutting  down  large  quantities  of  wood  for  sale,  for  rails  or 
other  purposes  ;  or  that  he  ever  declared  it  was  his  intention  to 
cut  the  whole  or  nearly  the  whole  of  the  tijnber  standing  on  said 
farm,  so  far  excepted,  only,  as  was  necpssary  to  pay  the  costs 
and  expenses  of  the  litigation  in  which  he  was  involved  by  the 
complainant. 

In  like  manner,  he  denies,  that  he  has  carted  from  said  prem- 
ises large  quantities  of  soil,  manure  or  compost,  or  more  than  s 
just  proportion  of  either. 

He  says  that,  though  the  wood  and  trees  on  said  farm,  unless 
felled,  will  deteriorate,  yet,  he  has  neither  cut  nor  authorized  to 
be  cut  any  timber  during  the  spring  of  the  present  year,  other 
than  for  ordinary  use  for  fuel,  except  from  150  to  200  rails,  to 
be  used  on  the  back  farpi,  and  4  or  5  cords  of  fire  wood.  That 
during  the  last  winter  4  or  5  cords  ot  wood  were  sold  or  exchan* 
ged  fixr  eoal^  and  a  shoemaker's  bill  of  $8  or  $10  paid  bj  eo 
64 
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miu^  wood ;  and  none  cnt  or  disposed  of  beycoid  these  it«iiiB  *, 
aod  that,  in  tznth,  bj  far  the  greatest  part  of  the  wood  out  frott 
Bud  premiseB  was  cut  during  the  winter  of  1842  and  8,  to  pay 
dte  debte  of  the  oomplainant,  and  at  his  request. 

Thej  deny  that  the  complainant  ever  applied  for  or  requested 
a  re-oODveyanoe  of  said  farm ;  and  in  their  judgments  it  wonU 
be  devoted  to  the  purposes  of  vice  and  intemperance,  to  the  great 
grief  of  the  oomplunant's  relatives  and  friends,  in  all  probabil- 
ity, should  the  oomplunant  become  re-invested  witih  said  prop- 
erty. 

On  this  answer,  a  motion  was  made  to  dissolve  the  injonctioii. 

Leupp  in  support  of  the  motion.  He  cited  1  Hoist.  Ch. 
Rep.  21,  81 ;  Saxton  476 ;  1  Green's  Ch.  198 ;  3  lb.  446. 

W.  Thompson,  contra. 

The  Chancellor.    The  injunction  will  be  retained  until  dw 
hearing  of  the  cause. 
Motion  denied. 


Daniel  Bbat  v.  Mary  Ann  Bbay. 

Inrafficiaat  nldano*  of  AdBltar;  on  Bill  for  Divona. 

Bill  fbr  divorce.    The  bill  charges,  that  the  defoDdaiit,  sinee 
bet  QUirriago  with  the  complainant,  and  in  the  montii  of  Novon- 
ber,  1846]  committed  adultory,  in  ihe  house  of  the  complainuit 
a  hie  absenoe,  with  one  '■         ;  that  about  two  weeks  af- 
ar tito  commission  of  the  said  offimce,  she  voluntarily  Aematti 
fl  hoQse  aod  protection  of  the  complainant ;  and  Ae  eompUift' 
■  Wiflves,  ud  tbwofim  ohirgBi»  that  Aa  d^ 
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fendant  has  been  guilty  of  improper  conduct)  and  has  committed 
adultery  with  one  or  more  person  or  persons  in  this  State  whose 
names  are  unknown  to  the  complainant. 

The  defendant  answered  the  bill.     She  admits  the  marriage 
as  stated  in  the  bill ;  and  says  she  continued  to  live  in  the  same 
house  with  the  complainant  till  the  latter  part  of  the  fall  or  the 
fore  part  of  the  winter  1845,  when  she  left  his  house  on  account 
of  his  cruelty  towards  her,  and  by  his  express  orders.     She  says 
she  lived  with  the  complainant  as  his  wife  till  July  1845,  whea 
the  complainant  ceased  all  intercourse  with  her  as  his  wife,  and 
kept  increasing  in  his  unkindness  and  cruelty  towards  her  until 
he  forced  her  from  his  residence  as  aforesaid*     That  the  com* 
plainant  treated  her  kindly  for  some  months  after  their  marriage, 
until  he  inherited  a  farm  worth  about  $15,000  or  $20,000,  when 
his  treatment  of  her  began  to  change,  and  kept  growing  worse 
until  the  separation  as  aforesaid;  aYid  that  at  their  marriage 
they  were  both  poor.     That  the  complainant,  from  July  1846 
until  the  said  separation,  refused  to  converse  with  her,  and  refu- 
sed to  permit  her  to  have  any  management  or  control  in  hi& 
house,  and  gave  the  whole  control  and  management  of  the  family 
to  his  mother,  and  insisted  upon  this  defendant's  communicating 
with  him  only  in  writing,  and  wrote  her  several  notes,  two  of 
which  only  are  preserved,  a  copy  of  the  first  of  which  is  as  fol- 
lows : — "Dear  wife.     I  have  no  objection  to. talk  with  you  but  I 
don't  think  it  prudent  to  be  alone  with  you  because  you  have  ac- 
ted very  bad,  bad  enough  for  me  to  never  countenance  you  again ; 
and  as  I  have  said  I  would  forgive  you  of  what  you  have  done 
provided  you  look  to  your  maker  and  make  a  great  alteration  for 
the  better,  I  will  be  with  you  its  I  was  before  and  be  intimate 
but  not  till  then ;  if  you  wish  to  talk  with  me,  do  it  before  peo- 
ple, it  is  better  for  you  and  will  suit  me  better ;  if  you  don't 
want  to  say  any  thing  before  any  body  you  can  write^  but  it  is 
better  for  you  to  talk  wift  me  before  mother  if  no  one  else." 
Which  note  this  defendant  received  in  August  1845.    The  sec- 
ond note  she  received  a  short  time  afterwards,  and  is  as  follows : 
^^Dear  friend.    I  inform  you  I  found  a  special  note  in  my  Test 
podket  and  it  specified  tiiat  you  felt  better,  and  I  would  like  to 
know  how  it  is  that  you  feel  better  when  there  is  all  appearance 
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of  the  same  disposition  that  you  formerly  had.  I  am  under  the 
impression  that  you  are  trying  to  make  a  cloak  to  win  my  af- 
fections back  again  and  then  you  would  be  the  same  again  as 
ever.  But  I'll  have  you  to  know  that  I  am  not  a  fool,  not  quite. 
I  can  see  you  when  you  don't  think  I  am  any  where  about,  and 
more  than  that,  I  think  you  are  very  deceitful  but  don't  look  for 
my  affection  again,  that  trap  is  triped  but  never  again  shall  it  be 
triped  the  next  yourself  is  triped." 

The  defendant  further  states  that,  after  she  received  the  last 
note,  she  received  several  others  from  her  said  husband  before 
she  left  as  aforesaid,  containing  the  most  unkind  expressions,  one 
of  which  contained  the  expression  that  he  never  again  meant  to 
use  this  defendant  as  his  wife ;  which  said  last  mentioned  notes 
she  says  she  has  lost. 

She  further  says  that,  from  the  tim6  she  went  to  live  with  her 
isaid  husband,  his  mother  had  the  control  of  the  family,  and  from 
July,  1445,  till  the  separation  aforesaid,  the  mother  of  the  com- 
plainant forbid  and  prevented  the  defendant  from  eating  at  the 
same  table  with  her  said  husband ;  obliged  this  defendant  to  wait 
for  her  meals  until  after  the  family  were  done,  when  this  defend- 
ant got  her  meals,  the  best  way  she  could,  of  the  fragments 
which  were  left,  and  that  this  treatment  continued  until  the  week 
before  she  left  as  aforesaid. 

She  further  states  that,  for  the  last  week  before  she  left,  her 
43aid  husband  and  his  said  mother  refused  to  let  her  have  any 
thing  to  eat ;  and  all  she  got  to  eat  for  the  last  week  was  from 
her  neighbors,  who  furnished  it  to  her  as  a  matter  of  charity ; 
and  that  then,  there  appearing  to  be  no  prospect  of  any  end  to 
this  cruelty,  and  her  said  husband  telling  her  that  she  must  ei- 
ther leave  his  house  or  he  would  make  her  leave  it,  she  left  his 
house  and  went  to  her  uncle's,  Jonathan  Pearce,  and  has  ever 
since  resided  separate  from  her  said  husband.  And  she  denies 
that  she  left  the  residence  of  her  said  husband  except  for  the 
causes  and  imder  the  circumstances  before  stated  in  the  answer. 

She  expressly  denies  that  in  November  1845,  or  at  any  other 
time  or  times,  she  committed  adultery  in  the  house  of  her  said 

husband,  or  in  any  other  place,  with  one or  with  any  oth- 

«er^per8on  or  persons  whatsoever.    And  she  further  denies  diat 
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she,  at  any  time,  voluntarily  deserted  the  house  and  protection  of 
her  said  husband,  and  except  as  in  her  answer  is  set  forth. 

She  further  denies  that  she  has  been  guilty  of  improper  conduct, 
or  has  committed  adultery  with  any  person  or  persons  whatever,  in 
this  State  or  elsewhere  ;  and  avers  that  the  charges  of  adultery 
made  in  the  complainant's  bill  against  her  are  wholly  untrue. 

She  states  that  the  complainant,  frequently,  before  she  left  hi» 
residence  as  aforesaid,  told  her  to  leave  his  house ;  but  that  she 
continued  to  bear  his  unkindness  as  long  as  she  could ;  and  she 
avers  that  she  always  since  her  marriage  with  the  complainant 
faithfully  regarded  towards  him  her  marriage  vows,  and  was  titae 
and  faithful  to  his  bed  as  his  lawful  wife. 

She  states,  that  her  said  husband  is  now  a  man  of  large  prop- 
erty, worth  some  $16,000  or  $17,000 ;  and  that  her  solicitor 
was  preparing  a  bill  for  alimony  when  the  subpoena  in  this  cause 
was  served  upon  her. 

The  testimony  on  which  a  divorce  is  asked  sufficiently  appearS' 
in  the  opinion  delivered  by  the  court. 

P.  D.  Vroom,  for  the  complainant- 

P.  VredenbuYghj  for  the  defendant. 

The  Chancellor.  It  appears  by  the  testimony,  more  par- 
ticularly by  that  of  Aaron  Armstrong,  that,  some  months  before 
the  alleged  act  of  adultery  charged  in  the  bill,  the  complainant 
had  left  his  wife's  bed  or  had  driven  her  from  his,  and  had  de- 
clared that  he  would  not  live  with  his  wife.  She  occupied  a  dif- 
ferent bedroom  from  that  in  which  he  slept.  He  had  taken  other 
measures  which  showed  his  determination  to  get  rid  of  her* 
This  state  of  things  has  its  influence  in  examining  the  proof  of 
the  alleged  act  of  adultery,  and  in  considering  what  weight  it  ia 
entitled  to.  The  testimony  shews,  that  tte  wife  was  fully  ap- 
prised of  the  complainant's  desire  to  get  rid  of  her,  and  that 
she  was  desirous  that  the  difficulties  between  them  should  be 
accommodated,  and  desirous  to  remain  with  him  as  his  wife. 

The  testimony  as  to  the  act  of  adultery  i^  certainly  of  a  very 
extraordinary  character,  not  to  say  marvellous.     The  facts  from 
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uticli  we  are  asked  to  infer  adultery  are  sworn  to  by  a  single 
iritnees  only. 

This  witnees  says  she  stayed  all  night  at  the  complainant's 
house ;  that  she  went  to  the  door  of  the  room  in  which  the  wife 
slept  that  night,  the  night  on  which  the  adultery  is  alleged  to 
have  been  committed,  at  about  midnight ;  that  it  was  a  moon- 
lif^t  night ;  that  the  door  was  open  so  that  she  could  see  the 
bedy  and  that  she  saw  the  person  with  whom  the  adultery  is  al- 
leged to  have  been  committed  in  bed  with  the  wife.  That  the 
husband  had  gone  to  New  York  the  day  before,  and  did  not  re- 
turn until  the  next  day,  t.  e.  the  day  succeeding  the  night  on 
Whidi  the  adultery  is  alleged  to  have  been  committed.  How  the 
witness  knows  when  the  husband  did  return  we  are  not  told. 
She  says  that  when  she  went  to  bed  she  left  the  person  with 
-^om  the  adultery  is  said  to  have  been  committed  down  stairs 
in  the  sitting  room.  That  after  she  went  to  bed  she  heard  him 
come  up  stairs*  How  she  knew  it  was  he  who  came  up  stairs 
we  are  not  told. 

The  testimony  has  failed  to  impress  my  mind  with  a  belief 
that  on*  that  night,  and  under  the  circumstances  in  which  the  wife 
then  stood,  any  adulterous  intercourse  with  her  took  place.  It 
is  much  more  credible  to  my  mind,  that  certain  arrangements 
had  been  previously  made  for  the  purpose  of  getting  up  evidence 
of  adultery  in  the  wife.  And  it  is  very  easy  to  perceive  how 
this  might  have  been  done,  and  this  witness  herself  imposed  upon. 

I  do  not  feel  justified  in  decreeing  a  divorce  for  adultery  on 
such  proof. 

Divorce  denied. 
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The  Executors  of  Jacob  H.  Voorhees,  deceased,  v.  The  Ex- 
ecutors of  Joseph  Voorhees,  deceased,  and  others. 

A  devise  and  bequest  were  made  to  "The  Domestic  and  Fiwalsn  Mmionary  Societf  of 
the  Protestant  Episcopal  Church  in  the  United  States  of  Anerica."  Soefa  a  tooietf 
for  the  spimd  of  tlie  Gospel  was  organised  and  known  by  the  aboye  staled  numb,  at 
the  data  of  tbo  will,  had  it*  place  of  basiness  in  the  city  of  New  York,  and  hi  of^ 
ficers  and  Boaid  of  Directors :  and  it  was  incorporated,  under  the  above  stated  tuUMy 
before  the  death  of  the  testator. 

Held  good. 

On  the  23d  of  September,  1846,  the  executors  of  the  will  of 
Jacob  H.  Voorhees,  deceased,  exhibited  their  bill,  stating,  that 
Joseph  Voorhees,  deceased,  late  of  Monmoth  county,  died  on  the 
14th  of  September,  1846,  leaving  a  will,  dated  Norember  16, 
1838,  by  which  he  ordered  his  executors  to  sell  all  his  estate, 
real  and  personal,  as  soon  after  his  death  as  they  might  think 
pik)per ;  and  directed  them  to  disburse  the  money  arising  from  the 
sale  and  all  other  monies  that  might  belong  to  his  estate,  after 
paying  debts  &c.,  as  follows :  giving  $100  to  the  Episcopal  fund 
of  the  diocese  of  New  Jersey ;  $100  to  the  Sunday  School  that 
is  or  may  be  attached  to  Christ  Church,  Shrewsbury,  to  be  fund- 
ed, or  appropriated  to  the  best  advantage  for  the  said  school, 
under  the  direction  of  the  Rector  of  the  said  church ;  $500  to 
the  Domestic  and  Foreign  Missionary  Society  of  the  Protestant 
Eposcopal  Church  in  the  United  States  of  America ;  and  giving 
to  his  two  children,  Jacob  H.  Voorhees  and  Hannah  Voorhees, 
all  his  remaining  estate,  as  follows :  one  half  to  the  said  Jacob 
H.  as  follows  :  the  money  to  be  put  at  interest,  or  invested  in 
real  estate,  and  the  proceeds  or  interest  to  be  paid  to  the  said 
Jacob  H.  during  his  life,  and  after  his  death  the  principal  to  go 
to  his  issue  ;  and  if  he  die  leaving  no  children,  or  such  children 
should  die  before  they  become  twenty  one  years  of  age,  then,  the 
said  estate  to  go  to  the  Domestic  and  Foreign  Missionary  Socie- 
ty of  the  Protestant  Episcopal  Church  in  the  United  States  of 
America ;  and  the  other  half  of  his  remaining  estate,  as  afore- 
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0aid,  to  his  daughter  Hannah,  as  follows  :  (in  Ifhe  same  way  as  to 
Jacob,)  and  on  her  death  without  leaving  children,  or  if  such 
children  die  before  thej  become  twenty  one,  the  said  estate  to  go 
to  the  Domestic  and  Foreign  Missionary  Society  of  the  Protes- 
tant Episcopal  Church  in  the  United  States  of  America ;  and 
appointing  Francis  Smith  and  Nathaniel  B.  Holmes,  both  of  the 
State  of  New  York,  executors  of  his  will.  The  executors  pro- 
ved the  will. 

That  the  said  Joseph  Voorhees  left  but  two  children,  viz.  the 
said  Jacob  H.  Voorhees  and  the  said  Hannah. 

That  the  said  Hannah  has  since  married  Thomas  Morford  Jr. 

That  the  said  Jacob  H.  Voorhees  died,  on  the  8th  of  July, 
1846,  without  issuQ,  leaving  the  complainant  Tabitha  Voorhees 
his  widow,  and  leaving  a  will  by  which  he  gave  and  devised  all 
Ub  estate  to  his  said  widow,  and  appointing  the  complainants  ex- 
ecutors of  his  will,  and  that  they  proved  the  same  and  took  upon 
themselves  the  burden  &c. 

That  the  real  estate  of  the  said  Joseph  Voorhees,  deceased, 
consisted  of  his  homestead  farm,  in  Shrewsbury,  Monmouth  coun- 
ty, containing  about  290  acres,  and  outlands  situated  principally 
in  said  county,  containing  700  acres  or  more  ;  and  that  the  ex- 
ecutors of  the  will  of  Joseph  Voorhees  have  sold  most  of  his 
real  estate,  and  threaten  to  sell  the  balance. 

The  complainants  say  they  are  informed  and  believe,  that  there 
is  no  such  incorporation  or  society  known  by  the  name  of  the 
Domestic  and  Foreign  Missionary  Society  of  the  Protestant 
Episcopal  Church  in  the  United  States  of  America;  or  that  if 
there  is  such  an  incorporation  or  society,  it  is  not  empowered  to 
take  the  said  legacies  or  devises ;  and  they  submit  that  the  said 
legacies  and  devises  are  of  no  legal  validity,  and  should  be  de- 
clared void ;  and  that  the  same  may  be  paid  over  to  the  com- 
plainants, as  executors  of  the  will  of  said  Jacob  H.  Voorhees, 
and  to  the  said  Hannah  Morford. 

That  the  real  and  personal  estate  of  the  said  Joseph  Voorhees, 
deceased,  is  worth  from  $15,000  to  $18,000,  according  to  the 
best  of  the  complainants'  information  and  belief ;  and  that  the 
whole  of  it  is  now  in  the  hands  or  under  the  control  of  the  said 
executors  of  the  will  of  said  Joseph  Voorhees,  deceased ;  and 
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that  the  said  executors  are  residents  of  the  State  of  New  York* 
The  bill  prays,  that  the  said  legacies  and  devises  to  the  pre- 
tended the  Domestic  and  Foreign  Missionary  Society  of  the 
Protestant  Episcopal  Church  in  .the  United  States  of  America, 
may  be  declared  to  be  void ;  and  that  the  executors  of  the  will 
of  said  Joseph  Voorhees  be  decreed  to  pay  over  the  same  to 
the  complainants  and  the  said  Hannah  Morford  ;  and  that  they 
may  come  to  aoi  account  with  the  complainants  of  the  estate  of 
the  said  Joseph  Voorhees,  deceased,  in  their  hands  &c. 

The  executors  of  the  will  of  Joseph  Voorhees,  deceased,  to  so 
much  of  the  bill  as  relates  to  the  devises  and  bequests  in  said 
will  to  and  for  the  use  of  the  society  called  therein  "The  Domes- 
tic and  Foreign  Missionary  Society  of  the  Protestant  Episcopal 
Church  in  the  United  States  of  America,"  pleaded,  that  the 
said  estate,  real  and  personal,  devised  and  bequeathed  by  the 
said  will,  was  devised  and  bequeathed  to  them,  as  executors  of 
the  said  will,  in  trust  for  public  and  charitable  purposes ;  and 
that  they,  as  such  executors,  were  competent  to  take  and  execute 
such  trust ;  that,  at  the  date  of  the  said  will,  as  well  as  at  the 
death  of  said  testator,  there  was  an  organized  society  referred 
to  in  said  will,  known  by  the  name  and  description  of  "The  Do- 
mestic and  Foreign  Missionary  Society  of  the  Protestant  Epis- 
copal Church  in  the  United  States  of  America,"  and  having  its 
place  of  business  in  the  city  of  New  York,  constituted  for  a  cer- 
tain specific,  charitable  and  public  purpose,  to  wit,  the  spread 
and  propagation  of  the  gospel  through  domestic  and  foreign 
parts ;  which  society,  at  the  time  of  and  long  before  the  decease 
of  the  testator,  had  its  officers  and  board  of  directors  regularly 
appointed,  to  wit,  at  the  city  of  New  York ;  that  the  said  socie- 
ty and  its  objects  were  well  known  to  the  testator,  and  had  been 
long  engaged  in  such  objects,  and  annually  received,  by  dona- 
tions, public  and  private,  large  sums  of  money,  which  were  ap- 
propriated, through  *  gents,  to  such  public  and  charitable 
purposes  as  are  beforv  eferred  to ;  that  the  said  society  was 
competent  in  law  to  take  such  charities  directly  by  devise  or  be- 
quest, as  well  as  to  receive  the  benefit  of  such  devises  and  be- 
quests through  the  execution  of  a  power  or  trust  created  by  will 
or  otherwise  ;  that,  on  the  13th  of  May,  1846,  and  before  the 
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death  of  Jacob  H.  Voorhees,  the  complainants'  testator,  the  said 
society  was  duly  incorporated,  under  the  name  and  description 
aforesaid,  by  an  act  of  the  Legislature  of  the  State  of  New 
York,  and  which  said  incorporation  is  competent  in  law  to  take 
by  bequest  and  devise  as  aforesaid. 
This  plea  was  demurred  to. 

P.  Vredenberghy  in  support  of  the  demurrer,  cited  4  Wheat, 
27 ;  3  Peters,  111. 

W.  L.  Dayton,  contra,  cited  9  Cranch,  292 ;  20  Wend.  117 ; 
8  Edw.  79 ;  7  Verm't  Rep.  241 ;  1  Hof.  Ch.  Rep.  202 ;  6 
HiUy  407 ;  the  case  of  Sarah  Zane^s  wUlj  decided  by  Judge 
Baldwifiy  cited  from  a  pamphlet ;  the  case  of  Gerard^ s  wiU] 
7  John.  Ch.  292. 

The  Chancellor.  The  devise  and  bequest  are  to  "The 
Domestic  and  Foreign  Missionary  Society  of  the  Protestant  Epis- 
copal Church  in  the  United  States  of  America."  Such  a  socie- 
ty foiv  the  spread  of  the  gospel  was  organized,  and  known  by  the 
above  stated  name,  at  the  date  of  the  will ;  had  its  place  of  bu- 
siness in  the  city  of  New  York,  and  its  officers  and  board  of  di- 
rectors ;  and  was  incorporated,  under  the  above  stated  name, 
before  the  death  of  the  testator. 

'  The  question  of  the  validity  of  bequests  of  this  nature  has 
been  so  fully  discussed,  and  so  elaborately  examined,  in  the  re- 
cent cases  in  this  country,  cited  at  the  bar,  that  it  is  unnecessa- 
ry for  me  to  attempt  an  examination  of  the  subject  at  large. 
The  validity  of  such  bequests  can  hardly  be  considered  an  open 
question  in  this  country,  at  this  day. 
Demurrer  overruled. 
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Sarah  Smith  v.  John  Smith. 

A  ToloDtmry  oonveyEnce  by  a  man,  oa  the  eye  of  marriage,  unknown  to  the  intended 
wife,  and  made  for  the  pnrpote  of  defuiting  the  interest  which  the  would  acquire  in 
hii  estate  by  the  marriage,  is  fraudulent  as  against  her. 

On  the  2l8t  of  October,  1845,  Sarah  Smith,  of  Trenton,  wid- 
ow of  Owen  Smith,  deceased,  exhibited  her  bill,  stating,  that  her 
said  late  husband,  previous  to  his  marriage  with  her,  was  seized 
of  three  houses  and  lots  in  Trenton,  and  one  other  tract  of  land, 
of  about  fifty  six  acres,  in  the  township  of  Hamilton,  in  the 
county  of  Mercer.     That  previous  to  her  said  marriage  she  had 
a  good  situatioh  as  house  keeper  in  the  family  of  Mr.  Charles 
Green,  and  was  earning  at  the  rate  of  01«25  a  week.     That  she 
had  previously  worked  for  the  said  Owen  Smith,  and  he  was  in- 
debted to  her,  for  wages,  J98  50 ;  to  secure  the  payment  of 
which,  he  gave  her  his  promissory  note,  dated  April  16, 1844, 
by  which  he  promised  to  pay  her,  by  the  name  of  Sarah  Olden, 
(that  being  her  name  previous  to  the  said  marriage,)  or  order, 
one  year  after  date,  098  50,  without  defalcation  or  discount,  for 
value  received.     That  while  the  said  Owen  was  addressing  her, 
and  shortly  previous  to  her  consenting  to  marry  him,  and  as  an  in- 
ducement for  her  to  do  so,  he  told  her  that  he  had  several  houses 
and  lots  in  Trenton  and  a  tract  of  56  acres  in  said  township  of 
Hamilton ;  and  that  if  she  would  marry  him  she  should  always 
have  a  good  home ;  and  that  he  would  not  make  any  of  his  said 
property  out  of  his  hands ;  and,  also,  that  he  would  pay  her  the 
amount  of  the  said  note,  notwithstanding  the  marriage ;  and  af- 
ter the  marriage,  he  frequently  told  her  that  he  never  considered 
the  said  note  as  belonging  to  him^  but  as  her  own  property ;  and 
that  he  would  pay  it. 

That,  placing  implicit  confidence  in  the  promises  and  assuran- 
ces made  to  her  by  the  said  Owen  previous  to  the  marriage,  and 
also  knowing  that  he  was  possessed  of  several  houses  and  lots  of 
land,  and  that  he  owned  a  store  in  Trenton,  and  was  doing  a 
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good  business,  and  possessed  considerable  personal  property,  she 
consented  to  marry  him,  though  at  the  time  his  health  was  in- 
firm, and  he  was  about  sixty  years  of  age,  and  older  than  the 
complainant  by  twenty  years. 

That  she  was  married  to  the  said  Owen  on  the  31st  of  July, 
1844,  in  Trenton,  at  2  o'clock  in  the  afternoon ;  and  that  at  the 
time  of  her  said  marriage  she  had  no  knowledge,  intimation  or 
suspicion,  that  he  had  assigned,  transferred  or  in  any  way  dis- 
posed of  any  of  his  real  estate ;  and  if  she  had  been  apprised  of 
any  such  transfer,  she  would  have  declined  and  refused  to  mar- 
ry him,  inasmuch  as  such  transfer  was  in  direct  violation  of  the 
promise  of  the  said  Owen  to  her,  and  in  fraud  of  her  marital 
rights. 

That  some  months  after  the  marriage,  she  learned,  for  the  first 
time,  that  the  said  Owen  had,  on  the  day  of  the  marriage,  con- 
veyed away  all  his  real  estate. 

"  That  on  the  day  of  the  marriage,  th^  said  Owen  conveyed  a 
lot  on  the  north  west  side  of  Willow  street,  in  Trenton,  contain- 
ing 380  feet,  and  a  lot  in  the  township  of  Hamilton,  county  of 
Mercer,  containing  56  acres,  to  John  Smith  and  Joseph  G. 
Brearly,  for  the  consideration  of  $1,  in  trust  for  the  use  of  the 
said  Owen  Smith  for  his  life,  and  then  in  trust  to  receive  the 
rents  and  profits  and  pay  them  to  his  daughter  Mary  Smith,  du- 
ring her  life,  and  after  her  death  for  liis  three  sons,  John  Smith, 
Bernard  Smith  and  Peter  Smith. 

That  the  said  conveyance  was  made  without  her  knowledge  or 
consent,  only  two  or  three  hours  before  the  marriage,  and  was  ^ 
done  with  the  intention  of  depriving  her  of  her  dower  in  the  said 
lands  in  case  she  should  survive  her  said  husband ;  and  that  it 
was  a  fraud  upon  her  marital  rights.  That  it  was  done  in  a 
clandestine  manner,%nd  that  the  name  of  Joseph  G.  Brearly,  a 
respectable  citizei>  of  Trenton,  was  inserted  in  the  said  deed  of 
trust  without  his  knowledge  or  consent,  and  for  the  purpose  of 
giving  a  color  of  fairness  to  the  transaction,  and  to  deter  her 
from  contesting  the  validity  of  the  transaction,  or  for  some  other 
sinister  object ;  and  that  the  said  Brearly  never  accepted  the 
said  trust  nor  acted  under  it,  and  knew  nothing  of  his  name  hav- 
ing been  inserted  in  the  deed  of  trust  until  the  9th  of  August, 
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1845,  when  he  was  informed  of  the  fact  by  the  agent*  of  the  com- 
plainant. 

That  soon  after  the  death  of  the  said  OWen,  the  said  John 
Smith,  Bernard  Smith,  Mary  Smith  and  Peter  Smith,  under  and 
by  virtue  of  the  said  fraudulent  deed  of  trust,  entered  into  pos- 
session of  the  said  freehold  estates  of  the  said  Owen  and  took 
possession  of  all  the  title  deeds,  evidences  and  writings  relative 
thereto. 

That  the  house  in  Chauncey  street,  Trenton,  and  the  lot  of 
land  on  which  the  same  is,  remained  in  possession  of  the  said 
Owen  at  the  time  of  his  death  ;  and  that  the  house  is  occupied 
by  Charles  James  and  others,  and  rents  for  ^70. 

That  she  has  applied  to  the  said  heirs  at  law  to  account  for 
and  pay  to  her  one  third  of  the  rents  and  profits  of  the  said  free- 
hold estates  since  the  death  of  the  said  Owen  Smith,  and  to  as- 
sign to  her  one  third  of  such  freehold  estates. 

That  she  has  applied  to  John  Smith,  administrator  &c.  of 
said  Owen  Smith,  and  that  he  has  refused  to  pay  her  the  amount 
of  the  said  note. 

That  she  has,  also,  applied  to  the  said  heirs  at  law  to  assign 
to  her  dower  in  the  said  lots  of  land  conveyed  to  the  said  John 
Smith  and  Joseph  G.  Brearley  in  trust  as  aforesaid,  and  to  can- 
cel and  destroy  the  said  deed  of  trust. 

The  bill  prays,  among  other  things,  that  the  defendants  may 
answer  whether  the  said  John  Smith  and  Joseph  G.  Brearly,  or 
either  of  them,  took  possession  of  the  premises  described  in  the 
deed  of  trust,  or  of  the  said  deed,  and  whether  they  paid  the  tax- 
es thereon,  or  received  the  rents  thereof,  in  the  life  time  of  the 
said  Owen  Smith ;  and  that  the  defendants  may  discover  and 
set  forth  a  full  and  true  description  of  such  freehold  premises ; 
and  that  an  account  may  be  taken  of  the  rents  and  profits  of  the 
said  freehold  estates  since  the  death  of  the  said  Owen  Smith ; 
and  that  one  third  part  thereof,  arising  not  only  from  the  lands 
described  in  said  deed  from  the  said  Owen  Smith  to  John  Smith 
and  Joseph  G.  Brearly,  but  also  from  the  said  house  and  lot  in 
Chauncey  street  and  the  lot  of  land  on  Willow  street,  may  be 
paid  to  her ;  and  that  one  third  of  such  freehold  estate  may  be 
assigned  to  her  for  her  dower  and  she  be  let  into  the  immediate 
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possession  and  enjoyment  thereof,  and  be  decreed  to  hold  the 
same  for  her  life ;  and  that  the  said  John  Smith,  Mary  Smith, 
Bernard  Smith  and  Peter  Smith  may  be  decreed  to  produce  all 
title  deeds,  evidences  and  writings  relative  to  said  freehold  es- 
tates. 

On  the  31st  of  March,  1846,  a  decree  pro  confesso  was  taken 
against  the  defendants,  and  an  order  made  that  the  complainant 
produce  documents  and  witnesses  to  substantiate  and  prove  the 
allegations  in  the  bill. 

On  the  20th  of  June,  1846,  John  Smith  put  in  his  several  an- 
swer. 

He  admits  that  Owen  Smith,  before  the  marriage,  was  seized 
of  the  lands  mentioned  in  the  bill.  He  says  he  has  no  knowl- 
edge of  the  situation,  employment  or  earnings  of  the  complain- 
aat  immediately  before  the  marriage ;  but  he  admits  that  some 
time  previous  to  the  marriage  she  was  in  the  employ  of  said 
Owen  Smith  and  in  his  family  as  a  domestic.  He  admits  that 
said  Owen,  before  the  marriage,  gave  her  the  note  mentioned  in 
the  bill,  as  he  believes  ;  and  says  that  the  consideration  of  the 
said  note  may  have  been  as  set  forth  in  the  bill ;  but  that  he  has 
no  knowledge  thereof,  and  can  neither  admit  nor  deny  the  same. 

He  says  he  has  no  knowledge  whatever  of  the  misrepresenta- 
tions alleged  in  the  bill  to  have  been  made  by  said  Owen  to  the 
complainant  respecting  the  said  note ;  nor  of  the  inducements 
alleged  to  have  been  held  out  by  him  to  induce  the  complainant 
to  marry  him ;  and  that  he  cannot  answer  as  to  his  belief  or  oth- 
erwise touching  the  same,  excepting  that,  from  his  knowledge  of 
the  complainant  and  of  her  situation  previous  to  the  marriage, 
he  believes  that  no  very  strong  inducements  were  required  to  Ib- 
duce  her  to  marry  the  said  Owen  Smith. 

He  admits  that  the  said  Owen,  previous  to  the  marriage,  was 
possessed  of  considerable  real  estate,  and  owned  a  store  and  pos- 
sessed considerable  personal  property,  and  was  doing  a  good  bu- 
siness, in  a  small  way ;  and  that  it  may  be  true,  as  stated  in  the 
bill,  that  knowing  these  circumstances,  and  thereby  maiDly  in- 
duced thereto,  she  consented  to  marry  the  said  Owen. 

He  admits  the  marriage  as  stated  in  the  bill ;  but  whether  at 
the  time  of  the  marriage  she  had  any  knowledge  or  suBpidon  of 
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the  conyeyanoe  of  a  part  of  his  real  estate  previously  made  by 
the  said  Owen  he  does  not  know,  and  cannot  answer  as  to  his 
bdief  or  otherwise. 

He  admits  that  th6  said  Owen,  by  deed  dated  July  30, 1844, 
oonyeyed  a  part  of  his  real  estate,  thas  is  to  say,  his  house  and 
lot  on  Willow  street  and  the  farm  of  56  acres  to  him  and  Joseph 
O.  Brearly,  upon  the  trusts  in  the  bill  set  forth. 

He  says  the  said  deed  was  duly  acknowledged  on  the  31st  of 
the  same  July,  before  a  Master  in  Chancery,  and  on  the  1st  of 
August  in  the  said  year  was  recorded  in  the  clerk's  office  of  Mer- 
cer county. 

He  says  he  believes  the  said  deed  was  executed  very  shortly 
before  the  marriage ;  but  whether  on  the  same  day  or  the  day 
previous  he  does  not  know,  as  he  was  not  present  at  the  making 
thereof;  nor  does  he  know  whether  the  complainant  or  Jo- 
seph G.  Brearly,  one  of  the  grantees  named  therein,  was  in- 
formed of  the  making  thereof;  nor  whether  the  said  Brearly  ac- 
cepted the  said  trust ;  but  he  respectfully  insists  that  the  igno- 
rance of  the  trustee,  or  his  refusal  to  accept  the  trust,  cannot 
invalidate  the  trust,  if  the  conveyance  is  otherwise  lawful  and 
proper. 

He  says  he  has  no  knowledge  of  any  fraudulent  intent  or  pur- 
pose whatever  on  the  part  of  the  said  Owen  in  the  execution  of 
the  said  deed ;  nor  had  he,  this  defendant,  any  fraudulent  intent 
or  purpose  whatever  in  accepting  the  same. 

He  says  that,  a  day  or  two  previous  to  the  marriage,  the  said 
Owen  informed  him  that  he  was  soon  to  be  married,  and  that 
previous  to  his  marriage  he  was  desirous  of  making  some  pro- 
vision for  his  ehildren,  and  especially  for  his  daughter  Mary, 
who  then  was  and  now  is  of  very  weak  and  imbecile  mind^  ut- 
terly incapable  of  attending  to  business,  or  of  maintaining  or 
providing  for  herself,  and  asked  this  defendant  if  he  would  con- 
sent to  act  as  trustee  for  his  said  daughter  Mary ;  to  which  this 
defenduit  consented.  That  the  said  deed  was,  after  its  execu- 
tkm,  delivered  to  this  defendant,  and  by  him  left  at  the  clerk's 
ofiioe  to  be  recorded. 

He  says  that  so  far  as  he  knows,  and  as  he  verily  believes,  the 
Mod  deed  wwnot  made  by  the  said  Owen  for  the  purpose  of  de- 
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frauding  the  complainant,  or  with  any  fraudulent  intent  or  pur- 
pose whatever,  but  solely  with  the  view  of  making  a  fair  provis- 
ion, out  of  his  estate,  for  his  children  by  a  former  marriage,  and 
especially  for  his  unfortunate  daughter,  in  whose  welfare  he  was 
deeply  interested ;  and  this  defendant  denies  that  any  fraud  was 
meditated  or  designed  by  him  in  accepting  the  said  conveyance. 

He  insists  that,  inasmuch  as  the  said  conveyance  was  in  favor 
of  the  children  of  the  said  Owen  by  a  former  marriage,  as  it  in- 
cluded only  a  part  of  his  estate,  the  said  Owen  still  remaining 
seized  and  possessed  of  a  considerable  personal  and  real  estate, 
and  far  more  than  is  usually  possessed  by  persons  in  the  station 
of  life  of  the  complainant  previous  to  her  marriage,  there  is  no 
just  reason  for  impeaching  the  said  deed  as  a  fraud  upon  the  mar- 
ital rights  of  the  complainant ;  and  he  insists  that  the  said  deed 
is  legal,  valid  and  binding ;  and  that  the  said  Owen  had  full 
power  and  just  right,  at  law  and  in  equity,  to  execute  the  same; 
and  that  the  complainant  has  no  right  or  title  to  dower  in  the 
premises  conveyed  by  the  said  deed. 

He  says  the  said  Owen  died  on  or  about  March  5, 1845  ;  and 
that,  on  his  death,  this  defendant,  by  virtue  of  the  said  deed,  en- 
tered into  the  possession  of  the  premises  conveyed  thereby  ;  and 
that  he  still  holds  the  same  by  himself  or  his  tenants,  and  ap- 
plies the  rents  and  profits  thereof  to  the  support  and  mainte- 
nance of  the  said  Mary  Smith,  the  cestui  que  trust  in  the  said 
deed  named ;  and  that  he  is,  also,  in  the  possession  of  the  deeds 
and  muniments  of  title  to  the  said  premises. 

He  denies  that  the  other  heirs  at  law  of  the  said  Owen  have 
entered  into  the  possession  of  the  said  lands,  or  possessed  them- 
selves of  the  title  papers  relative  thereto,  except  that  the  said 
Bernard  Smith  occupies  the  said  farm  as  a  tenant  of  this  defend- 
ant, paying  rent  therefor. 

He  admits  that  the  children  and  heirs  at  law  of  the  said  Owenj 
the  defendants  in  this  cause,  on  the  death  of  their  father,  be- 
came seized  of  the  real  estate  whereof  he  died  seized,  being  the 
said  house  and  lot  on  Chauncey  street,  and  have  taken  possession 
thereof  and  of  the  deeds  and  muniments  of  title  relative  there- 

to. 
He  admits  that  the  sud  hoiue  in  Chaunoej  street  rents  for  As 
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sam.  mentioned  in  the  bill ;  that,  as  administrator  of  the  said 
Owen,  his  father,  he  has  refused  to  pay  to  the  complainant  the 
ttnoont  of  the  note  so  given  to  her ;  he  having  been  advised  and 
believing  that  the  said  note  was  extinguished  by  the  marriage, 
and  that  he  could  not,  as  administrator,  pay  the  same  without 
subjecting  himself  to  personal  liability  therefor. 

He  denies  that  he  has  attempted  to  deprive  the  complainant  of 
her  dower  to  which,  in  consequence  of  her  marriage  with  the  said 
Owen  Smith,  she  became  justly  entitled. 

The  cause  was  brought  to  hearing  on  the  pleadings  and  evi- 
dence. 

TT.  HcUstedj  for  the  complainant.  He  cited  4  Wash.  C  C 
Rep.  224 ;  5  John.  Ch.  489 ;  2  Dana,  14 ;  2  Leigh,  30 ;  3 
John.  Ch.  617 ;  2  Vem.  17 ;  2  P.  Wms.  674 ;  2  Bro.  Ch. 
S45 ;  6  Cowen,  67  ;  18  John.  Rep.  426 ;  1  Roper  on  Husband 
and  Wife,  356  ;  1  Story^s  Eq.  Jut.  sec.  629 ;  Eq.  Draftsmany 
650 ;  Seaton's  Forms,  184,  5 ;  2  Ch.  Rep.  70,  81 ;  Gilb.  Lex. 
Pretor.  267. 

P.  D.  Vroom,  for  the  defendants.     He  cited  Reeve^s  Dom. 

'  Relations,  86 ;  chap.  7  ;  2  Roper^s  Husb.  and  Wife,  76 ;  1  lb. 

163,  204;  2  Kent's  Com.  135,  sec.  28;  Jeremy's  Eq.  Jur. 

401 ;  1  Vern.  408 ;  2  P.  Wms.  357 ;  1  Cox,  33 ;  1  Ves.  Jun. 

J  28 ;  1  Russel  C.  R.  485  ;  2  Ch.  Rep.  42 ;  2  Freeman,  29 }  2 

P.   Wms.  535;  1  Atk.  265;  Cowper,  705;  1  Atk.  158;  8 

Ves.  264;  1  Fonbl.  Eq.  268;  2  Story's  Eq.  271. 

The  Chancellor.  On  the  day  of  the  marriage  between  the 
complainant  and  her  late  husband,  and  just  before  the  marriage, 
he,  without  the  knowledge  of  the  intended  wife,  for  the  consider- 
ation of  one  dollar,  conveyed  certain  real  estate  to  trustees,  in 
trust  for  his  own  use  during  his  life,  and  after  his  death,  in  trust 
to  receive  the  rents  and  pay  them  to  his  daughter  Mary,  a  dau^- 
ter  by  a  former  wife,  during  her  life,  and  after  her  death  in  trust 
for  his  three  sons. 

I  cannot  doubt,  on  the  evidence  in  the  case,  that  the  object  of 
the  conveyance  was  to  defeat  the  complainant  of  the  li^t  she 
66 


522  SMITH  V.   SMITH.  [dEC. 

would  acquire  in  his  estate  by  the  marriage.  The  other  ground 
or  reason  now  set  up  for  the  making  of  the  conveyance^  namely, 
the  providing  for  his  imbecile  daughter  after  his  death,  was  not, 
it  appears  to  me,  the  real  motive. 

I  am  of  opinion  that  a  voluntary  conveyance  by  a  man,  on  the 
eve  of  marriage,  unknown  to  the  intended  wife  and  made  for  the 
purpose  of.  defeating  the  interest  which  she  would  acquire  in  his 
estate  by  the  marriage,  is  fraudulent  as  against  her.  I  see  no 
sound  distinction  between  this  case  and  the  like  conveyance  by  a 
woman  under  like  circumstances. 

Decree  for  complainant. 


\ 

t 


Lewis  E.  Davenport  and  Cornelius  Crawford  Jr.,  Ad- 
ministrators &c.  of  Calvin  Cook,  deceased,  v.  Henry  Cole 
and  others. 

An  improTident  agreement,  made  for  a  conBideration  gronly  inadequate,  by  one  of 
great  imbecility  of  mind,  with  another  whoee  position  in  relation  to  him  confemd 
undue  influence  and  control  over  him,  will  be  ^et  aside. 

The  bill  in  this  case  was  filed  on  the  27th  of  June,  1845,  by 
the  administrators  &c.  of  Calvin  Cook,  late  of  Bergen  county. 
It  states,  that  Cook  died,  intestate,  on  the  20th  of  May,  1845, 
owning  and  being  entitled  to  considerable  personal  estate.  That 
on  the  19th  of  June,  1845,  administration  of  his  personal  estate 
was  granted  to  the  complainants.  That  the  complainants  have 
been  informed  and  believe  that  Cook,  in  his  life  time,  was  in- 
debted to  the  estate  of  John  Robinson,  late  of  the  city  of  New 
York,  in  a  sum  exceeding  $2,000.  That  the  said  Robinson  died, 
intestate,  in  1822,  in  New  York ;  and  that  said  Cook,  with  Elis- 
abeth Robinson,  widow  of  said  John  Robinson,  and  sister  of  said 
Cook,  administered  on  the  estate  of  said  J.  Robinson,  deceased, 
in  New  York ;  and  that  Cook  became  possessed  of  the  penonal 
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estate  of  said  Robinson  to  an  amount  exceeding  $2,000,  which 
remained  in  his  hands  unaccounted  for  until  his  death.  That  on 
the  25th  of  February,  1834,  an  ordei  was  made  by  the  surro- 
gate of  New  York,  requiring  the  said  Cook  and  Elizabeth  Rob- 
inson to  account,  which  they  neglected  to  do,  and  a  further  order 
was  thereupon  made  that  the  administrators  bond  given  by  them 
should  be  prosecuted.  That  Cook,  haying  information  of  the 
last  order,  thereupon  left  New  York,  and  returned  to  New  Jer- 
sey, where  he  resided  and  continued  to  reside  until  his  death. 

That  the  complainants  are  advised  by  their  counsel,  and  be- 
lieve, and  insist  that,  by  means  of  the  proceedings  aforesaid,  the 
said  administration  bond  was  forfeited,  and  that  the  same  is  now 
due,  and  is,  and  has  been  from  the  said  year  1834  until  the  death 
of  said  Cook  a  subsisting  demand  a^^ainst  him,  and  now  consti- 
tutes a  legal  demand  against  his  estate. 

That  the  complainants  are  informed,  believe  and  charge,  that 
said  Cook  was  a  man  of  large  property,  having  personal  estate 
to  a  great  amount ;  that  the  same  was  variously  estimated,  by 
persons  acquainted  with  his  estate  and  circumstances,  at  from 
$10,000  to  $50,000.  That  the  complainants  believe  and  charge, 
that  it  was  of  the  value  of  $15,000  and  upwards.  That  he  was 
never  married,  and  left  no  near  kin,  except  two  nieces,  children 
of  the  said  Elizabeth  Robinson,  who  are  his  only  heirs  at  law ; 
the  oldest  of  which,  Susan  H.,  is  now  the  wife  of  the  complain- 
ant Lewis  E.  Davenport,  and  the  youngest  of  which,  Sarah  E., 
is  now  the  wife  of  the  complainant  Cornelius  Crawford  Jr. 

That  for  several  years  before  August,  1841,  Cook  was  sub- 
ject to  occasional  despondency  of  temperament,  and  exhibited 
occasional  mental  aberrations,  and  was  deranged  in  his  intellect* 

That  about  that  time,  and  before  the  1st  of  November,  1841, 
his  mind  became  entirely  enfeebled,  and  he  was  deprived  of  his 
reason  and  understanding  so  as  to  be  incapable  of  governing  and 
taking  care  of  himself  and  wholly  incompetent  to  manage  his 
pecimiary  affairs. 

That  said  Cook  was  very  penurious  and  miserly  in  his  habits, 
and  scarcely  allowed  himself  the  ordinary  comforts  of  life,  either 
in  clothing  or  provisions.  That  for  some  time  previous  to  the 
l0t  of  August,  1841,  he  was  in  the  habit  of  wandering  about  the 
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country,  stopping  at  houses  the  occupants  of  which  were  stran- 
gers to  him  and  soliciting  them  to  take  him  in.  That  he  some* 
times  slept  in  barns.  That  sometime  in  August,  18-11,  the  said 
Cooks  by  some  means  unknown  to  the  complainants,  found  his 
way  to  the  house  of  Henry  Cole,  the  defendant,  then  and  now 
residing  in  Saddle  river  township,  in  the  county  of  Bergen,  in 
whose  x>ossession  the  said  Cook  was  afterwards  found.  That 
Cook  and  the  said  Cole  and  the  family  of  said  Cole  had  never 
before  that  time  been  at  all  acquainted ;  but  were  entire  stran- 
gers to  eaeh  other.  That  Cole,  for  some  reason,  then  took  Cook 
into  his  house,  and  Cook  continued  to  reside  with  said  Cole  and 
his  family  until  he.  Cook,  died.  That  after  Cook  came  to  the 
house  of  Cole  as  aforesaid,  he  was  usually  kept  in  the  house,  or, 
if  he  went  out,  did  not  at  any  time  go  beyond  the  yard  or  enclo- 
aure  of  said  Cole,  and,  having  no  near  relations  in  the  country 
except  the  wife  of  the  complainant  Crawford,  and  she  living  in 
the  State  of  New  York,  very  few  persons  called  to  see  him,  and 
very  little  was  known  of  his  situation. 

That  said  Crawford's  wife,  having  learned  that  her  uncle,  the 
said  Cook,  was  at  the  house  of  said  Cole,  went  there  to  see  him, 
and  was  informed  by  said  Cole,  or  his  family,  that  he  did  not  go 
out  of  the  room  in  which  he  was  kept,  and  that  th^  family  did 
not  wish  him  to  see  any  of  his  friends  or  acquaintances,  for  he 
acted  so  bad  that  they  could  not  control  him  ;  and  she  was  not 
permitted  to  have  but  a  momentary  interview  with  him.  That 
in  this  mterview  he  did  not  apparently  recognize  her,  althou^ 
he  had  before  known  her  most  intimately. 

That  the  said  Sarah  £.  Crawford  at  that  time  proposed  to  take 
said  Cook  to  live  with  her,  and  offered  to  do  so ;  but  Cole  decli- 
ned to  allow  it,  saying  that  he  had  undertaken  or  agreed  to  take 
care  of  him  during  his  life,  or  words  to  that  effect. 

That  when  Cook  came  to  the  house  and  possession  of  Cole,  as 
aforesaid,  there  were  large  sums  of  money  due  him  from  various 
persons  in  New  York  ancf  New  Jersey.  That,  among  others, 
there  was  due  to  him  from  the  commercial  house  and  firm  of 
Richard  S.  Williams  &  Co.,  of  the  city  of  New  York,  a  sum 
exceeding  $8,000 ;  from  Walter  Kirkpatrick,  of  New  Jers^, 
exceeding,  with  interest,  12,000,  for  which  Cook  held  the  note 
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or  notes  of  said  Kirkpatrick.  That  there  was  then,  also,  due 
to  Cook  from  Andrew  B.  Cobb,  of  Morris  county,  New  Jersey, 
$1,000  and  upwards,  for  which  Cook  held  said  Cobb's  note  or 
bond,  or  the  note  or  bond  of  said  Cobb  with  some  other  person 
or  persons  joint  promissors  or  co-obligors  with  him.  And  that 
the  complainants  have  reason  to  believe,  and  do  believe,  that 
other  debts  of  considerable  amount  were  then  due  and  owing  to 
Cook,  for  which  he  was  then  in  possession  of  securities  or  evi- 
dences of  indebtedness ;  but  that  the  complainants,  for  want  of 
evidence,  are  not  now  able  to  specify  the  same. 

That  when  Cook  found  his  way  to  the  house  and  came  under 
the  control  of  Cole,  as  aforesaid,  besides  the  securities  for  mo- 
ney and  evidences  of  indebtedness  aforesaid,  he  had  in  his  pos- 
session a  considerable  sum  of  money,  more  than  $150,  and  as 
complainants  believe  $300. 

The  complainants  charge,  that  on  or  before  the  time  when 
Cook  came  to  Cole's,  as  aforesaid.  Cole  ascertained  that  Cook 
possessed  abundant  means  to  pay  for  the  expenses  of  his  main- 
tenance ;  and  that,  at  that  time  or  shortly  afterwards,  he  dis- 
covered that  Cook  not  only  possessed  such  means,  but,  also,  that 
he  was  a  man  of  large  estate  in  money  and  securities  for  money, 
and,  considering  the  state  of  imbecility  and  derangement  of 
mind  under  which  Cook  was  evidently  laboring,  conceived  the  de- 
sign of  fraudulently  dispossessing  him  of  his  property  and  ap- 
propriating it  to  his  own  use.  That^  in  pursuance  of  such  fraud- 
ulent design.  Cole,  a  short  time  after  he  got  possession  and  con- 
trol of  the  person  of  Cook,  as  aforesaid,  went  to  the  said  Rich- 
ard S.  Williams  &  Co.,  and,  having  or  pretending  to  have  some 
assignment  or  authority  to  collect  said  debt  due  from  them  to 
Cook,  and  being  in  possession  of  their  said  note  for  the  same, 
the  more  effectually  to  carry  out  his  said  design,  induced  the 
said  Williams  &  Co.  to  change  the  security  for  the  said  defend- 
ant, and  actually  gave  up  to  them  the  said  note,  and  received  for 
the  amount  of  principal  and  interest  due  on  if  and  for  other  mo- 
ney, a  bond  and  mortgage  made  to  the  said  Cole  in  his  own  name 
and  for  his  own  benefit ;  and  the  complainants  are  informed  that 
the  said  bond  and  mortgage  are  for  the  sum  of  $11,000 ;  and 
ihey  believe  and  charge  that  the  same  were  given  for  the  amount 
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due  on  the  said  note  of  Willams  &  Co.  and  for  other  monies 
which  Cole  had  received'  belonging  to  said  Cook,  or  which  was 
due  from  said  Williams  &  Co.  to  said  Cook. 

That  Cole,  further  in  pursuance  and  execution  of  his  said 
fraudulent  design,  after  he  got  possession  and  control  of  the  per- 
son of  Cook,  but  at  what  particular  time  the  complainants  are 
ignorant,  having,  by  some  means  unknown  to  the  complainants, 
got  possession  of  said  note  or  bond  givem  by  said  Cobb  to  said 
Cook,  and  pretending  to  be  the  owner  thereof  by  an  assignment 
of  the  same,  or  to  have  authority  from  Cook  to  collect  or  settle 
the  same,  induced  Cobb  to  take  up  the  same,  and,  in  lieu  there- 
of, to  execute  and  deliver  to  liim,  Cole,  a  new  bond  or  otner  se- 
curity in  his  own  name  and  for  his  own  use,  for  the  amount  due 
thereon  or  the  greater  part  thereof ;  but  the  complainants  are 
ignorant  of  the  date  of  the  said  last  mentioned  bond  or  security. 

That  Cole,  further  in  pursuance  of  his  said  fraudulent  design, 
having,  by  some  means  unknown  to  the  complainants,  obtained 
possession  of  the  said  notes  of  W.  Kirkpatrick,  held  by  Cook  as 
aforesaid,  called  on  Hugh  Kirkpatrick,  the  administrator  of  said 
W.  Kirkpatrick,  who  was  then  dead,  and  represented  himself  to 
be  the  owner  of  said  notes  by  pretended  assignments  or  endorse- 
ments thereof  from  Cook,  and  demanded  payment  thereof ;  and 
that  an  arrangement  was  then  made,  as  the  complainants  are  in- 
formed, by  which  Cole  received,  in  his  own  name  and  for  his  own 
use,  in  part  payment  of  the  principal  and  interest  due  on  said 
notes,  an  assignment  of  a  bond  made  by  one  Samuel  S.  Doty,  of 
Somerset  county.  New  Jersey,  to  said  Hugh  Kirkpatrick,  admin- 
istrator as  aforesaid,  dated  April  24,  1843,  conditioned  for  the 
payment  of  $2,000,  ;«vith  interest,  and  also  an  assignment,  in  his 
own  name,  of  a  mortgage  given  to  secure  said  bond,  by  said 
Doty  to  said  aidministrator  ;  and  for  the  residue  of  tbe  principal 
and  interest  due  on  said  notes,  which  the  complainants  charge 
amounts  to  $800  and  upwards,  Cole  received  the  money  from 
said  administrator,  or  some  other  security. 

The  complainants  charge,  that  Cole,  when  he  made  the  said 
several  arrangements  with  Williams  &  Co.,  Cobb  and  Kirkpat- 
rick, and  the  said  securities  for  money  due  to  said  Cook  were 
changed,  as  aforesaid,  received,  from  all  or  some  of  them,  pay- 
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ments  on  account  of  principal  and  interest  or  both ;  but  of  the 
amount  the  complainants  are  ignorant  and  pray  a  discovery. 

That  the  complainants  have  reason  to  believe  that  Cook,  when 
he  came  into  the  custody  and  under  the  control  of  Cole,  as  afore- 
said, was  possessed  of  money  and  securities  for  money  other  than 
those  before  mentioned ;  and  they  pray  a  discovery  thereof. 

That  while  Cook  was  in  the  custody  and  under  the  control  of 
Cole,  as  aforesaid,  he  was  afflicted  with  a  fit  of  appoplexy  or 
palsy,  terminating  in  partial  paralysis  ;  and  that  Cook  was  not, 
at  any  time  after  he  came  to  the '  hands  of  Cole,  of  sound  and 
disposing  mind,  or  of  sufficient  capacity  to  manage  his  pecuniary 
affairs,  or  to  transact  any  business  whatever;  and  that  any 
agreement  made  by  him  with  Cole  touching  his  property,  or  any 
authority  given  by  him  touching  the  same,  must  have  been  ob- 
tained by  Cole  from  him  by  reason  of  his  imbecility  and  incom- 
petency to  do  business,  and  were  fraudulent  and  void. 

The  complainants  are  informed  and  believe  that,  shortly  be- 
fore the  death  of  Cook,  and  on^^or  about  June  9, 1845,  a  person 
who  was  formerly  acquainted  with  Cook,  and  resided  in  the  same 
neighborhood  with  him,  called  at  the  house  of  Cole  for  the  pur- 
pose  of  seeing  Cook  and  inquiring  into  his  condition  and  health. 
That  Cole  was  absent.  That  in  answer  to  inquiries  of  the  per- 
son so  calling,  the  wife  of  Cole  said,  that  since  Cook  had  been 
there  he  had  for  part  of  the  time  been  deranged,  and  that  some- 
times he  did  not  appear  to  know  any  thing ;  and  that  he  was  then 
an  idiot ;  that  he  was  well,  but  did  not*preten4to  go  out;  that 
it  disturbed  liim  so  much,  and  made  him  so  ugly,  to  see  any  of 
his  acquaintances  or  other  persons,  that  Mr.  Cole  had  given  or- 
ders that  no  person  should  be  allowed  to  see  him.  That  the  said 
person  so  calling,  though  he  represented  himself  to  be  an  old 
acquittance,  and  was  anxious  to  see  Cook,  was  not  allowed  to 
see  him. 

That  immediately  after  they  were  appointed  administrators, 
the  complainants  called  on  Cole,  for  the  purpose  of  inquiring  af- 
ter the  estate  of  Cook  and  obtaining  possession  of  it.  That,  in 
answer  to  questions  then  put  to  Cole,  he  stated  that  Cook  came 
to  his  house  the  first  week  in  August,  1841 ;  that  he  then  kept 
a  tavern ;  that  Cook  was  a  perfect  stranger  to  him,  and  in  a  mis- 
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erable  condition ;  that  he  was  ragged  and  dirtji  and  asked  for 
something  to  eat.     That  something  was  got  for  him ;  that  he  re- 
fused to  eat  it  and  wanted  some  other  kind  of  victuals,  which 
was  got  for  him^  and  that  he  staid  with  him,  Cole,  from  that 
time  until  his  death,  and  had  never  been  further  from  the  house 
than  the  bam.     That,  before  he  had  been  there  a  year,  he,  Cole^ 
made  a  contract  with  him  to  keep  him  during  his  life ;  that  when 
Cook  came  to  his  house  he  came  direct  from  Lawyer  Gifford. 
He  said  he  knew  nothing  of  Cook's  papers,  property  or  efiects ; 
he  believed  that  if  Lawyer  Kirkpatrick  had  lived  he  could  have 
told  something  about  it,  as  he  understood  he  had  done  his  busi- 
ness ;  that  he.  Cole,  had  overhauled  all  Cook's  papers,  and  had 
found  nothing  but  some  old  receipts.     That,  it  being  thereupon 
'  stated  to  Cole  that  it  was  understood  that  Cook,  shortly  before 
August,  1841,  held  the  notes  of  W.  Kirkpatrick,  which  he  was  in 
the  habit  of  carrying  about  in  his  hat,  Cole  answered  that  he  knew 
nothing  about  said  Kirkpatrick's  owing  Cook  any  money ;  that  he 
had  never  seen  any  papers  of  Cook  of  any  value  or  account  what- 
ever.  That  the  enquiry  was  then  put  to  Cole  whether  he  knew  of 
Cook's  having  any  property  or  effects  in  New  York  ;  and,  in  an- 
swer, he  stated  that  he  never  could  find  that  he  had  any  thing 
there ;  that  he  had  heard  he  owned  some  houses  in  the  city  of 
New  York,  and  that  he.  Cole,  had  been  to  New  York  and  exam- 
ined the  records  for  fifty  years  back,  and  could  not  find  that  he 
owned  any  real  estate  there.     And,  it  being  then  further  stated 
to  Cole  that  it  •eemed  *&trange,  seeing  that  Cook  had  been  re- 
ported to  be  a  man  of  property  and  worth  from  $30,000  to  $50,- 
000,  that  he  should  have  left  no  estate  or  property.    Cole,  there- 
upon said,  that  if  Cook  had  not  have  had  a  stroke  of  the  palsy 
before  he  came  to  his  house,  he  believed  he  would  have  been 
able  to  have  informed  him,  Cole,  about  his  affairs  and  where  his 
money  and  papers  were ;  that  Cook  had  one  stroke  of  the  palsy 
before  he  came  to  his  house,  and  one  afterwards  wl)jb)i  wholly 
deprived  him  of  his  speech.     And  the  complainant  Davenport 
having  said  to  Cole  that  if  Cook  had  no  property  h^^ponld  get 
nothing  for  the  trouble  he  had  had  with  him,  which  must  have 
been  considerable,  Cole  answered,  that  he  had  received  enouj^ 
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to  compensate  him  for  his  trouble,  without  specifying  from  what 
source  or  in  what  manner. 

■  That  the  complainants  are  informed,  believe  and  charge,  that 
Cole  now  holds  the  said  mortgage  so  as  aforesaid  given  to  him 
for  the  debt  due  Cook  in  New  York,  and  also  the  bond  or  other 
security  received  by  him  from  Cobb,  as  aforesaid,  and  also  the 
bond  and  mortgage  received  by  him,  by  assignment  'from  Hugh 
Kirkpatrick,  administrator  of  W.  Kirkpatrick ;  and  that  he  has 
collected  and  received  the  interest  on  the  same  since  they  came 
to  his  hands. 

That  said  Cobb  and  Hugh  Kirkpatrick,  when  they  made  said 
settlements  or  arrangements  with  Cole  for  the  debts  due  from 
them,  respectively,  to  Cook,  well  knew  or  had  good  reason  to  be- 
lieve, that  Cook  was  of  unsound  mind  and  incapable  of  transac- 
ting business. 

That  the  complainants  have  obtained  from  the  surrogate  of 
New  York  administration  on  the  estate  of  Cook ;  and  have  filed 
a  bill  in  the  Court  of  Chancery  of  New  York,  and  obtained  an 
injunction  restraining  Cole  from  collecting  or  receiving  the  said 
debt  due  from  Williams  &  Co.,  and  restraining  them  from  pay- 
ing it  to  Cole. 

That  as  administrators  of  Cook  they  have  applied  to  Cole  for 
a  statement  and  account  of  the  estate  of  Cook  that  has  come  to 
his  knowledge,  hands  or  possession. 

The  bill  prays,  that  Cole  may  set  forth  what  money,  securi- 
ties for  money,  or  efiects  of  Cook,  were  delivered  to  him  by  Cook, 
in  his  life  time,  or  have  in  any  way,  before  or  since  Cook's  death, 
come  to  his  possession,  &c.  And  that  Cole  may  be  decreed  to 
assign  to  the  complainants  the  several-  securities  received  by  him 
for  monies  due  Cook  in  this  State,  as  aforesaid ;  and  to  deliver 
to  the  complainants  all  notes,  bonds,  goods  and  efiects  of  Cook 
in  his  possession  or  under  his  control.  And  that  Cole  may  be 
enjoined  from  collecting  or  receiving  the  monies  due  on  or  secur- 
ed by  the  note  or  bond  given  by  Cobb,  as  aforesaid,  or  the  bond 
and  mortgage  given  by  said  Doty,  as  aforesaid,  or  any  other 
monies  due  Cook  at  the  time  of  his  death ;  and  from  assigning 
said  note  or  bond  and  bond  and  mortgage.  And  that  Cobb  and 
Doty  may  be  enjoined  from  paying  Cole  the  monies  mentioned  in 
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9aid  note  or  bond  and  bond  and  mortgage,  and  from  doing  any 
other  act  to  prejudice  the  rights  and  interests  of  the  complain- 
ants in  j;he  premises. 

The  injunction  prayed  was  granted. 

Cole  answered  the  bill.  He  admits  the  death  of  Cook,  on  the 
20th  May,  1845 ;  and  says  he  does  not  know,  nor  has  he  been 
informed,  and  cannot  state  as  to  his  belief  or  otherwise,  whether 
or  not  Cook,  at  the  time  of  his  death,  was  owner  of  and  entitled 
to  considerable  personal  estate  in  New  Jersey,  or  of  any  effects 
other  than  as  in  the  answer  is  after  stated.  That  he  knows 
nothing  of  Cook's  indebtedness  to  the  estate  of  Robinson ;  but 
if  ther^  was  any  amount  due  from  Cook  to  that  estate,  he  has 
been  informed  and  believes  it  has  been  more  than  fully  paid  to 
the  next  of  kin  of  Robinson. 

He  believes  it  to  be  true,  and  therefore  admits,  that  .Cook  was 
a  man  of  large  property,  and  had  personal  estate,  at  the  time 
this  defendant  became  acquainted  with  him,  to  the  amount  of 
$10,000,  and  not  exceeding  $11,000 ;  and,  as  he  is  informed 
and  believes.  Cook  had  owned  real  estate,  to  the  amount  of  ri- 
sing 15,000,  in  New  Jersey. 

He  believes  that  the  wives  of  the  complainants  are  the  next 
of  kin  to  Cook  and  his  heirs  at  law. 

He  denies  that  during  the  period  of  his  acquaintance  and  deal- 
ing with  Cook,  Cook  was  subject  to  occasional  despondency  of 
temperament  or  derangement  of  intellect,  or  exhibited  any  men- 
tal aberration.  On  the  contrary,  he  says,  that  though  Cook  was 
affected  by  a  disease  which  was  called  St.  Vitus's  dance,  which 
somewhat  impaired  the  use  of  his  limbs,  and  rendered  his  ap- 
pearance singular,  and  interrupted  his  speech ;  such  disease  does 
not  by  the  course  of  the  disease,  and  did  not  in  Cook  induce  any 
aberration  of  mind ;  and  that,  during  all  the  time  for  that  pur- 
pose mentioned  in  the  bill,  the  mind  of  Cook  was  sound  and  ca- 
pable of  apprehending  whatever  was  presented  to  it  in  a  rational 
manner  ;  that  he  was  in  the  constant  habit  of  inquiring  into  his 
affairs  during  the  whole  of  that  period ;  and  though  his  com- 
plaint greatly  impaired  the  use  of  his  limbs  in  walking,  and  in  a 
considerable  degree  his  speech,  he  continued  able  to  write,  and 
thereby  to  explain  what  he  could  not  do  orally ;  to  make  calcu- 
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lations  and  to  give  directions  in  receiving  and  making  conveyan- 
ces of  property  and  in  his  usual  pecuniary  affairs ;  and  was  ful- 
ly competent  to  manage  and  control  his  own  pecuniary  interests 
and  property. 

He  believes  it  to  be  true  that  Cook  was  very  penurious  and 
miserly  in  his  habits  ;  but  whether  he  ever  denied  himself  the 
ordinary  comforts  of  life  in  clothing  or  provision  from  any  such 
cause,  he  is  not  informed,  nor  does  he  know. 

He  believes  it  to  be  true  that,  some  time  previous  to  August  1, 
1841,  Cook  was  in  the  habit  of  travelling  about  the  country,  but 
only  in  pursuit  of  his  own  business,  and  stopping  at  hotises  soli- 
citing the  inhabitants  to  take  him  in,  and  sometimes  sleeping  in 
bams ;  but  whether  the  occupants  of  such  houses  were  strangers 
to  Cook  he  is  not  informed,  but  leaves  it  for  such  proof  &c. 

He  says,  that  on  or  about  August  20,  1841,  Cook  came  to  his 
house ;  he  then  resided  in  Saddle  river  township,  Bergen  county ; 
that  he  had  no  previous  acquaintance  with  Cook,  having  never 
before  heard  of  him ;  and  that  Cook  continued  to  live  with  him 
until  his  death.  That  while  Cook  lived  with  this  defendant  he 
was  permitted  to  go  and  come  as  he  pleased,  though  he  never 
went  beyond  the  barn,  or  off  the  premises.  He  denies  that  Cook 
was  in  any  manner  restricted  in  going  or  coming  from  or  to  his. 
room  or  any  part  of  the  neigliborhood. 

He  denies  that  very  little  was  known  of  the  situation  of  Cook ; 
but  says,  that  the  residence  of  Cook  with  him  was,  during  the 
whole  period,  open,  public  and  notorious,  and  in  no  wise  conceal- 
ed nor  sought  to  be  concealed  from  the  complainants  or  their 
wives  or  the  acquaintances  of  Cook  or  any  other  person. 

He  admits  that  when  Cook  came  to  his  house  there  were  the 
following  sums  of  money  due  him  from  persons  in  New  York 
and  New  Jersey,  viz.,  a  note  of  R.  S.  Williams  &  Co.,  of  New 
York,  for  $8,545,  dated  June  1, 1841,  payable  on  demand ;  two 
notes  of  Walter  Kirkpatrick,  one  dated  June  16, 1834,  payable 
on  or  before  June  26,  1840,  for  $1,805,  with  interest  from  June 
26th  then  past,  the  interest  thereon  being  endorsed  as  paid  to 
July  3,  1838 ;  the  other  dated  June  21, 1838,  for  $108  80,  pay- 
able one  year  after  date,  with  interest,  on  which  one  year's  in- 
terest was  endorsed  paid.    But  he  denies  that  there  was  ever 
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known  or  discoYered  by  him  in  the  possession  of  Cook  any  note, 
bond  or  other  evidence  of  indebtedness  by  Andrew  B.  Cobb,  or 
of  any  other  person  jointly  with  him,  to  Cook  or  for  his  use ;  nor 
were  there  any  securities  or  evidence  of  indebtedness  of  said 
Cook  other  than  those  before  mentioned. 

He  admits  that^  at  the  time  last  mentioned,  Cook  had  in  biB 
possession  $148,  in  bank  bills,  and  not  above  that  amount  in  bills 
and  specie. 

He  denies  that  he  ever  took  possession  of  Cook  as  alleged  in 
the  bill ;  but  admits  he  entertained  him  as  landlord,  and,  after 
the  making  of  the  agreement  after  stated,  took  care  of  and  pro- 
vided for  him,  in  all  things  necessary  or  proper  for  his  comfort, 
until  his  death. 

He  admits  that  when  Cook  came  to  his  house  he  was  in  a  rag- 
ged, dirty  and  apparently  destitute  situation.  That  he  applied 
to  this  defendant  for  food,  which  this  defendant  offered  him  from 
the  table  which  supplied  his  family.  That  Cook  refused  to  par- 
take of  what  was  thus  offered,  and  desired  to  have  such  food  as 
he  particularized,  which  was  then  procured  for  him.  That  Cook 
proposed  to  remain  and  did  remain  at  his  house  as  a  lodger  and 
boarder,  defendant  then  keeping  public  house,  and  of  his  own 
free  will,  and  without  any  influence  or  request  by  this  defend- 
ant, continued  to  board  with  this  defendant  until  the  making  of 
the  agreement  for  his  maintenance  during  life  hereinafter  men- 
tioned, and  paid  for  his  board  agreeably  to  the  terms  stipulated 
between  him  and  this  defendant. 

He  denies  that,  at  any  period,  he,  or  any  person  to  his  knowl- 
edge, ever  imposed  on  Cook  any  species  of  restraint  or  control, 
or  that  Cook  was  in  any  manner  kept  or  concealed. 

He  says,  that  after  Cook  had  been  some  few  days  boarding 
with  him  as  before  stated,  on  or  about  August  26, 1841,  Cook 
executed  and  delivered  to  him  a  power  of  attorney,  under  his 
hand  and  seal,  in  the  presence  of  a  respectable  freeholder  of 
Bergen,  for  the  purpose  of  authorizing  this  defendant  to  procure 
sundry  articles  of  clothing  which  he  had  left  at  the  house  of  one 
Luke  Voorhees,  and  for  other  purposes  therein  expressed,  which 
power  is  ready  to  be  produced  and  shown  to  the  complainants. 

He  admits  that,  during  the  time  Cook  lived  with  him,  he,  Cook, 
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iTftB  affected  with  a  fit  of  palsy,  which  did  not  happen  until  after 
he  had  resided  with  this  defendant  nearly  two  years ;  but  he  has 
no  knowledge  or  belief,  nor  has  he  been  informed,  that  Cook  was 
eyer  before  affected  with  a  stroke  of  the  palsy ;  and  he  denies 
that  Cook  was,  previous  to  the  said  attack  of  palsy  and  after 
he  came  to  his  house,  or,  so  far  as  he  has  ever  heard  or  known, 
at  any  previous  time,  of  unsound  and  not  of  disposing  mind  or 
of  sufficient  capacity  to  manage  his  pecuniary  affairs  ;  but  says 
tiiat,  at  the  time  and  after  the  said  powei'  of  attorney  was  exe- 
cuted and  delivered,  Cook  gave  all  necessary  directions,  a^d  a 
memorandum  and  schedule  of  the  personal  property  and  effects 
he  wished  this  defendant  to  procure  for  him,  in  his  own  hand- 
writing, and  with  all  necessary  clearness,  accura<;y  and  intelli- 
gence,  which  memorandum  and  schedule,  signed  with  the  name 
of  Cook,  is  in  his  possession  &c. 

That  after  Cook  had  lived  at  his  house  about  four  months  he 
^[>res8ed  himself  much  pleased  with  the  accommodation  and 
treatment  he  had  received  from  this  defendant  and  his  family, 
and,  after  declaring  to  this  defendant  his  desire  to  make  an  ar- 
rangement which  should  procure  for  himself  a  comfortable  sup- 
port during  his  life,  proposed  to  this  defendant  to  undertake  and 
agree,  for  the  consideration  hereinafter  mentioned,  to  support 
him  for  the  remainder  of  his  life,  at  his,  this  defendant's  ex- 
pense. That,  the  offer  so  made  by  Cook  being  an  inducement  to 
the  making  such  agreement,  this  defendant,  after  several  days 
consideration  of  the  subject,  consented  thereto,  and  thereupon 
called  and  counselled  with  George  Cassedy  Esq.-^  and,  further, 
<m  or  about  December  18,  1841,  applied  to  Daniel  Barkalow 
Esq.,  counsellor  at  law,  at  Paterson,  under  whose  advice  and  di- 
rection articles  of  agreement  were  made  and  entered  into,  dated 
December  18, 1841,  between  Cook  and  this  defendant,  which  ar- 
ticles witnessed,  that  Cook,  for  and  in  consideration  of  $1  to 
him  paid,  and  of  the  covenants  and  agreements  therein  contain- 
ed by  this  defendant  to  be  kept  and  performed,  did  assign,  trans- 
fer and  set  over  to  this  de^ndant,  his  executors  &c.  a  cfertain 
note  for  $8,545,  made  by  R.  S.  Williamc^  &  Co.,  of  New  York, 
merchants,  payable  to  said  Calvin  Cook  on  demand,  and  dated 
June  1, 1841 ;  and  did  thereby  constitate  and  appoint  this  de- 
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fendant  his  lawful  attorney,  irrevocable,  for  him  this  defendant, 
but  in  the  name  of  him,  the  said  Cook,  to  demand,  receive,  sae 
for  and  recover  of  the  said  R.  S.  Williams  &  Co.  the  said  stun 
of  money  in  the  said  note  mentioned  and  all  interest  due  diereoo, 
and  to  compound  for  the  same ;  and  for  any  money  received 
thereon  in  the  name  of  him  the  said  Cook,  to  give  receipts  &c.; 
and  in  general  to  do  all  and  every  act  or  thing  that  he,  Cook, 
might  or  could  do  if  that  assignment  had  not  been  made  and  if 
personally  present  and  acting  in  the  premises,  thereby  ratifying 
&c.  And  this  defendant,  in  consideration  of  the  premises,  did 
thereby  covenant  &c.  with  the  said  Cook,  that  he,  tMs  defend- 
ant, his  executors,  administrators  or  assigns,  should  and  would, 
for  and  during  the  natural  life  of  the  said  Cook,  furnish  and 
provide  him  with  good  and  sufficient  board  and  lodging,  in  all  re- 
spects as  good  as  that  then  and  theretofore  furnished  to  Cook  by 
this  defendant,  and,  also,  with  good  and  sufficient  wearing  appa- 
rel, of  a  kind  and  quality  in  all  respects  equal  to  that  before 
worn  and  used  by  him  the  said  Cook ;  and  also  do  and  procure 
to  be  done,  in  a  good,  neat  and  proper  manner,  all  the  washing, 
ironing  and  mending  of  said  Cook ;  and  in  case  of  sickness,  pro- 
vide competent  and  skilful  medical  attendance  and  necessary  and 
proper  medicine  and  also  proper  nursing  and  attention  during 
such  sickness,  and  furnish  said  Cook,  for  his  own  separate  use, 
with  a  room,  with  good  and  convenient  furniture,  in  the  house  of 
him,  this  defendant,  wherever  he  might  reside ;  and,  in  general, 
do  and  provide  all  those  things  which  might  be  necessary  to  ena- 
ble said  Cook  to  live  comfortably ;  all  which  things  should  be 
done  and  furnished  at  the  cost,  expense  and  trouble  of  him,  tibis 
defendant,  his  executors  administrators  or  assigns.  In  witness 
whereof  the  said  parties  did  thereunto  set  their  hands  and  seals, 
the  day  and  year  above  written :  which  said  articles  of  agree- 
ment were  attested  by  John  P.  Cutwater,  and  on  the  11th  of 
March,  1848,  duly  proved  by  said  Cutwater,  before  Richard  R. 
Paulison,  one  of  the  Masters  in  Chancery,  as  by  a  certificate 
thereof  appended  to  said  articles  may  appear. 

That,  in  pursuance  of  the  advice  of  said  counsel,  the  said  ar- 
ticles of  agreement  were  deposited  and  received  in  the  oleilt^ 
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office  of  Bergen,  on  the  11th  of  March,  1848,  and  recorded  in 
book  &c. 

He  says,  that  the  firm  of  R.  S.  Williams  &  Co.  consisted  of 
Thomas  Williams  Jr.,  Richard  S.  Williams  and  Ellis  Potter ; 
and  he  denies  that  it  was  a  short  time  after  (as  is  alleged  in  the 
bill)  Cook  came  to  live  with  him  that  he  went  to  R.  S.  WilliamB 
k  Co.  pretending,  as  is  alleged  in  the  bill,  to  have  the  assignment 
if  said  note ;  but  says,  that  when,  and  not  until  after  Cook  pro- 
posed making  the  agreement  as  hereinbefore  set  forth,  this  de- 
Bndant,  for  his  own  protection  and  security,  called  on  said  firm 
if  R.  S.  Williams  &  Co.  to  ascertain  if  the  note  made  by  said 
irm  to  Cook  was  genuine  and  due  from  them,  and  informed  them 
>f  the  intention  of  Cook,  and,  after  being  satisfied  thereof^  this 
lefendant  returned  home  and  the  agreement  aforesaid  was  then 
executed  by  this  defendant  and  said  Cook;   and,   subsequent 
thereto,  and  on  or  about  March,  1842,  this  defendant  applied  to 
said  firm  for  some  security  for  the  principal  and  interest  due  on 
said  note,  when  Thomas  Williams  Jr.,  one  of  said  firm,  propo- 
sed first  to  call  on  Cook  at  this  defendant's  house,  to  ascertain 
whether*  said  note  had  actually  been  transferred  to  this  defend- 
ant by  any  such  arrangement ;  and,  in  about  said  March,  1842) 
the  said  Thomas  called,  accordingly,  on  said  Cook,  and  having 
satisfied  himself  that  Cook  had  freely  and  in  a  legal  and  com- 
petent manner  entered  into  the  said  agreement  and  made  such 
transfer,  the  said  firm  did  agree  to  give  such  further  security  to 
this  defendant ;  and  after  paying  to  this  defendant  $545  or  there- 
abouts, with  interest  due  thereon  from  the  1st  of  June  preceding, 
the  said  firm  did,  on  or  about  March  19, 1842,  execute  and  de- 
liver to  this  defendant  their  bond,  of  that  date^  under  their  re- 
spective hands  and  seals,  conditioned  for  the  payment  of  $8,000 
in  one  year  from  the  1st  of  April  then  next  ensuing,  with  inter- 
est semi-annually,  and  the  said  Thomas,  one  of  the  said  firm, 
gave  his  mortgage  therefor,  of  that  date,  to  this  defendant^  on 
certain  leased  premises  in  the  city  of  New  York,  (describing 
them.)    And,  on  the  receipt  of  the  said  bond  and  mortgage,  this 
defendant  gave  up  the  said  note  of  said  firm.    And  he  denies 
that  the  said  bond  and  mortgage  were  given  for  other  monies  than 
were  dae,  as  aforesaid,  on  said  note.    He  says  he  has  received 
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on  the  said  bond  and  mortgage,  at  different  times,  $1,000  in  the 
whde. 

He  says  he  has  no  knowledge  or  information  of  any  note  or 
bond  given  by  Andrew  B.  Cobb  to  Cook  or  for  his  use,  except 
from  the  bill ;  and  denies  any  negotiation  for  changing  secnrities 
with  said  Cobb  as  alleged  in  the  bill. 

He  admits  he  called  on  H.  Kirkpatrick,  administrator  &c.  of 
W.  Kirkpatrick,  deceased,  and  represented  himself  to  be  the 
owner  of  the  two  notes  given  by  said  deceased  to  Cook  ;  but  he 
denies  that  there  was  any  pretended  assignment  of  said  notes 
from  Cook  to  him. 

He  says  that,  when  Cook  came  to  live  with  him,  he  was  the 
owner  of  a  house  occupied  by  him  and  engaged  in  a  very  profita- 
ble business,  and  that  his  said  property  wad  justly  valued  at 
$6,000.  That  after  the  said  agreement  was  entered  into  be- 
tween him  and  Cook,  he  found  it  inconvenient,  by  reason  of  the 
personal  care  and  attention  to  be  devoted  to  Cook  according  to 
said  agreement,  to  reside  at  the  house  he  occupied  when  Cook 
came  to  him,  and  he  sold  his  said  house  at  a  less  price  than  he 
would  have  done  at  any  other  time  and  under  any  other  circum- 
stances, and  removed  to  another  house,  not  far  distant,  in  the 
same  neighborhood ;  when  it  became  necessary  to  build  an  ad- 
ditional room  expressly  for  the  better  accommodation  and  com- 
fort of  Cook  and  the  better  attendance  on  him  by  this  defendant, 
which  always,  during  Cook's  continuance  with  him,  he  devoted 
to  him,  personally,  in  every  service  he  required  for  his  conveni- 
ence and  comfort.  That  Cook,  after  living  with  him  for  nearly 
two  years,  and  expressing  himself  satisfied  and  pleased  with  the 
treatment  he  had  received,  stated  that  he  confided  in  the  ar- 
rangement before  mentioned  as  to  him,  Cook,  for  his  life ;  that 
he  had  no  relations  who  exhibited  any  care  for  or  had  any  feeling 
for  him,  but  had  neglected  him  when  he  most  required  their  at- 
tention ;  that  he  had  become  attached  to  this  defendant  and  his 
family ;  proposed  to  this  defendant  to  take  an  assignment  of  th6 
said  notes,  on  or  about  August  19, 1842 ;  and  thereupon  caused 
an  assignment  to  be  made,  bearing  that  date,  assigning  to  this 
defendant  the  said  two  notes  drawn  by  W.  Kirkpatrick,  mih 
all  necessary  power  to  recover  the  same ;  whioh  ftaaigniaent  was 
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duly  attested  by  John  £.  Vauderbylandt,  and  was,  on  the  10th 
of  March,  1848,  proved  by  him  before  Cornelius  Van  Wagenen, 
a  judge  of  the  Common  Pleas  of  Bergen,  and  was,  on  the  11th 
of  said  March,  recorded  in  the  clerk's  office  of  Bergen. 

He  says,  that  an  arrangement  was  made  between  said  H.  Kirk- 
Patrick  and  him ;  that  he  received  in  his  own  name  and  for  his 
own  use  $300,  or  thereabouts,  and  for  the  balance  of  said  notes 
the  said  H.  Kirkpatrick,  on  the  22d  of  May,  1843,  assigned  to 
this  defendant,  by  an  assignment  of  that  date,  a  bond,  dated 
April  24,  1843,  made  by  Samuel  S.  Doty  to  said  H.  Kirkpat- 
rick, administrator  as  aforesaid,  conditioned  for  the  payment  of 
$2,000,  with  interest,  in  two  years,  and  a  mortgage,  of  the  same 
date,  executed  by  said  Doty  and  his  wife,  to  secure  the  said 
bond,  on  a  pertaA  tract  of  land  (describing  it ;)  on  which  said 
bond  endorsements  have  been  made  of  interest  received  by  this 
defendlmt  to  April  24, 1845. 

He  denies  that  when  said  arrangement  was  made  with  said 
Hugh  Kirkpatrick  the  said  Hugh  Kirkpatrick  knew,  or  had  rea- 
son to  believe,  that  Cook  was  unsound  in  mind  and  incapable  of 
transacting  business;  but,  on  the  contrary,  that  he  the  said 
Hugh  was  satisfied  of  the  competency  of  said  Cook  in  law  to  un- 
derstand the  nature  of  such  a  transaction  and  to  approve  there- 
of. 

He  denies  that  he  ever  entertained  any  determination  fraudu- 
lently to  dispossess  Cook  of  all  or  any  part  of  his  property ;  or 
that  with  any  such  purpose  he  ever  applied  to  said  Williams  & 
Co.  or  Samuel  Doty  to  change  the  securities  given  by  them,  re- 
spectively, to  Cook,  or  to  have  them  or  either  of  them  or  any 
part  thereof  assigned  to  him,  from  any  other  inducement  or  for 
any  other  object  than  as  in  his  answer  is  before  stated. 

He  admits  that  Sarah  E.  Crawford  called  at  his  house  and 
was  informed  that  Cook  did  not  then  go  out  of  his  room ;  that 
the  time  when  she  called  was  about  November,  1842 ;  but  he  de- 
nies that  he  or  any  of  his  family  informed  her  that  the  family 
did  not  wish  Cook  to  see  any  of  his  friends  or  acquaintances,  or 
that  he  acted  so  badithat  he  could  not  be  controled ;  or  that  she 
was  not  permittedlto  see  Cook  but  momentarily.  But  says  that 
said  Sarah  had  every  facility  (dfered  her  for  seeing  Cook,  and 
68 
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did  see  him  at  tbat  time  as  often  and  as  freely  as  she  pleased^ 
and  had  such  conversation  with  him  as  she  thought  ]^roper,  with- 
out any  impediment,  interruption  or  hindrance  by  this  defend- 
ant or  any  other  person ;  and  that  said  Sarah  staid  at  this  de- 
fendant's house  two  days  and  two  nights. 

He  admits,  that  said  Sarah  offered  to  take  Cook  to  live  with 
her,  and  that  this  defendant  declined  such  offer  and  then  inform- 
ed her  of  the  agreement  made  between  Cook  and  him. 

He  say8  that,  having  stated  to  said  Sarah  that  he  had  bound 
himself  as  hereinbefore  stated  to  keep  Cook  during  his  life,  she 
expressed  herself  pleased. 

'  He  says  he  knows  not  and  cannot  remember  that  the  complain- 
ant Davenport  called  on  him  immediately  after  the  alleged  taking 
out  of  letters  of  administration,  for  the  p1l*pose  of  inquiring 
into  the  estate  of  Cook  and  taking  possession  thereof,  as  stated 
in  the  bill,  other  thaji  he  is  informed  thereby ;  but  he  safs  that^ 
if  Davenport  did  call,  this  defendant  was  not  informed  of  the 
name  of  the  person  so  calling  and  of  those  who  accompanied 
him ;  but  he  says  that  a  person  who  he  afterwards  understood 
was  named  Benjamin  Crane  called,  about  the  time  for  that  pur* 
pose  mentioned  in  the  bill,  with  two  persons,  and  used  the  ex- 
pression "  we  have  come  as  administrators  of  Calvin  Cook  ;^' 
but  paid  Crane  made  no  introduction  of  the  persons  or  either  of 
them  by  name ;  nor  did  he  or  either  of  the  persons  exhibit  any 
documents  whatever.  But  after  Crane  had  left  this  defendant's 
house  this  defendant  first  learned  the  name  of  said  Crane  from 
this  defendant's  wife,  who  had  seen  him  when  he  had  communi- 
cated to  her  that  he.  Crane,  had  made  a  settlement  with  Cook, 
about  a  year  previous,  and  paid  Cook  a  sum  amounting  to  $700 ; 
and  that  during  the  interview  with  said  Crane  and  the  other  per- 
sons in  his  company,  by  the  bill  alleged  to  be  administrators  of 
Cook,  this  defendant  referred  them  to  said  Crane,  not  knowing 
that  he  was  present  and  not  knowing  him  by  name  or  person,  for 
information  respecting^  Cook's  property,  as,  from  his  own  state- 
ment as  aforesaid,  most  competent,  as  this  defendant  presumed, 
from  long  acquaintance  with  Cook  and  having  transacted  busi- 
ness with  him,  to  give  such  information. 

He  says  he  has  no  recollection  as  to  the  several  matteiB  of 
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conyersation  with  said  persons  alleged  in  the  bill,  or  any  ques- 
turns  touching  or  relating  to  the  same,  or  statements  made  to  thia 
defendant  as  to  the  said  Cook's  being  a  man  of  property,  at  the 
time  last  mentioned  and  referred  to ;  and  therefore  eannot-admit 
or  deny  the  truth  of  such  conversation. 

He  denies  that  shortly  after  the  death  of  Cook  the  said  Crane 
called  at  his  house,  in  his  absence,  as  alleged  in  the  bill,  on  the 
9ih  of  June,  1845 ;  but  says  he  is  informed  and  believes  that  a 
person  answering  the  description  of  said  Crane  called  on  some 
day  previous  to  the  death  of  Cook,  and  desired  to  see  Cook ; 
that  Cook  was  unwilling  at  any  time  to  see  visiters  unless  they 
were  invited  by  himself;  that  often,  when  he  did  request  the 
company  of  persons,  after  their  being  with  him  a  short  time  he 
would  abruptly  place  his  hand  on  them  and  move  them  towards 
the  door,  desiring  them  to  go,  and  exhibiting,  at  such  times,  if 
any  opposition  was  made,  a  great  degree  of  nervous  excitement^ 
whilst  he  was  perfectly  conscious  of  his  situation  and  would  be 
composed  after  the  departure  of  such  visiters. 

That  the  conduct  of  Crane  was  so  mysterious,  claiming  no  af- 
finity to  Cook,  having  no  ostensible  business  with  him,  and  being 
an  utter  stranger,  and  showing  no  official  cause  for  claiming  such 
admittance,  and  in  the  absence  of  her  said  husband,  and  under 
the  peculiar  disposition  and  habits  of  Cook  with  respect  to  the 
introduction  of  visiters  as  before  stated,  the  wife  of  this  defend- 
ant refused  to  admit  the  said  visiter ;  and  this  defendant  is  not 
informed,  and  therefore  cannot  say,  whether  said  Crane  had  such 
conversation  as  is  mentioned  in  the  bill  with  the  wife  of  this  de- 
Tendant,  and  therefore  cannot  admit  or  deny  the  same. 

He  says  it  was  by  the  express  request,  and  in  pursuance  of  a& 
arrangement  with  the  complainant  Crawford,  that  this  defend- 
ant went  to  the  city  of  New  York,  to  learn,  if  possible,  whether 
there  was  any  real  property  in  that  city  belonging  to  Cook  ani 
'the  situation  thereof.  That  Crawford  had  informed  him  that 
Cook  was  the  owner  of  one  or  more  houses  in  Cherry  street^  New 
York,  and  arranged  to  meet  this  defendant  in  New  York,  for  the 
purpose  of  looking  after  said  property.  That,  in  pursuance  of 
0uch  arrangement,  he  went  to  New  York  to  meet  Crawford  and 
made  a  yery  brief  examination  of  the  records ;  but  Crawford 
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failed  to  meet  him ;  and  this  defendant  found  no  suoh  property 
in  the  name  of  Cook. 

He  admits  the  fact  stated  in  the  bill,  but  not  as  having  ex- 
pressly stated  it  at  any  conversation,  that  he  examined  tiie  rec- 
ords in  the  city  of  New  York,  some  time  in  the  spring  of  1844| 
for  real  property  that  might  be  standing  in  Cook's  name,  for  the 
period  stated  in  the  bill ;  but  found  none  standing  in  the  name  d 
Cook  or  for  his  use.  But  he  is  informed  and  believes  tiiat  Cook 
was  possessed  of  and  entitled  to,  in  his  own  right,  certain  reil 
estate  in  Morris  county.  New  Jersey,  before  he  came  to  this  de- 
fendant's house  to  reside.  That  by  a  search  in  the  clerk's  of- 
fice of  that,  county  which  he  has  caused  to  be  made,  it  appears 
that  Cook  has  conveyed,  for  the  nominal  sum  of  $1,  to  the  said 
Davenport,  by  deed  dated  March  7, 1831,  a  tract  of  land  in  the 
township  of  Hanover,  in  said  county,  containing  10  58-100  acres; 
and  he  also  discovered  on  said  records  another  deed  from  said 
Cook  to  said  Davenport,  for  the  nominal  sum  of  $1,  dated  March 
—  in  the  same  year,  for  certain  other  premises  containing  26 1-2 
acres ;  and  also  another  deed,  for  lands  in  said  county,  to  the 
said  Sarah  Robertson,  before  her  marriage  with  the  complain* 
ant  Crawford,  for  the  nominal  consideration  of  $1,  for  three 
tracts  of  land,  one  of  33  54-100  acres,  one  of  11  70-100  acres 
and  one  of  7  7-100  acres,  recorded  May  14, 1831. 

That  it  further  appears  by  the  said  records  that  the  real  estate 
so  conveyed  by  Cook  to  Davenport  has  been  conveyed  away  by 
him  for  a  sum  or  sums  amounting  to  more  than  $2,000 ;  and 
that  two  of  the  lots  so  conveyed  by  Cook  to  the  said  Sarah,  con- 
taining 16  acres  or  thereabouts,  have  been  since  conveyed  away 
by  her  for  $500  or  thereabouts. 

He  denies  that  he  has  at  any  time  become  possessed  of  any 
money,  or  securities  of  any  description  of  said  Cook,  other  thaa 
those  before  mentioned.  He  believes  it  to  be  true  that  the  com- 
plainants have  obtained  administration  of  his  estate,  and  filed  af 
bill  in  Chancery  in  New  York  and  obtained  an  injunction  as  sta- 
ted in  the  bill. 

He  denies  that  the  complainants,  as  administrators  of  Cookt 
have  ever  applied  to  him  for  any  statement  or  account  of  Cook's 
effects,  unless  the  application  as  herein  before  stated  to  bg/H 
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hetia  made  by  said  Crane  was  for  that  purpose,  when,  as  this  de- 
fendant says,  there  was  no  such  request  made  or  requirement  in 
words  for  any  such  statement. 

He  denies  that  he  ever  entertained  any  fraudulent  design  to 
^dispoBsess  Cook  of  any  of  his  property,  or  that  he  ever  sou^t 
to  acquire  tiie  property  to  possess  it  or  any  part  thereof  to  his 
Own  use  or  in  any  other  manner  or  for  any  other  purpose  or  con- 
tf deration  than  as  has  been  hereinbefore  stated  to  have  been 
done  at  the  suggestion  of  said  Cook  himself,  at  times  and  under 
circumstances  that  would  have  justified  his.  Cook's  attention  to 
his  own  business  and  concerns  as  legally  and  equitably  as  at  any 
other  period  of  his  life. 

Much  testimony  was  taken  on  both  sides. 

^sa  Whitehead  and  Samuel  Sherwood^  for  the  complainants. 

A  man  may  have  a  capacity  to  make  a  will,  and  yet  insuffi- 
cient for  the  management  of  other  business.  26  Wend.  306 ;  4 
Caweny  207 ;  3  Wash.  C.  C.  Rep.  386. 

Facts  and  circumstances  are  to  be  considered,  rather  than  the 
opinions  of  witnesses.  1  Cheen^s  Ch.  13 ;  8  Mass.  Rep.  371 ; 
11  Ves.  11 ;  5  John.  Ch.  158. 

Inadequacy  of  consideration,  though  not  conclusive,  is  still  to 
be  regarded.    4  Cowen^  208  ;  1  Bro.  Ch.  1, 150,  563. 

In  equity,  fraud  will  be  presumed  from  the  position  and  cir- 
cvmatanoes  of  the  parties.  4  Cawen^  221 ;  4  Dessau  684 ;  2 
Ves.  156. 

Equity  will  set  aside  a  deed  by  reason  of  influence  of  the 
'  pttrty  obtaining  it  and  confidence  in  the  party  granting  it.    Shel- 
ftrd  an  Lunacy,  317 ;  1  Ves,  Sen.  379 ;  2  Mk.  279 ;  2  Ves. 
269. 

Jl.  Gifford  and  B.  Williamsonj  for  the  defendant.  They  ci- 
ted Shelford  on  Lunacy,  36,  37,  39, 50 ;  Cooper^ s  Med.  Jurisp. 
828 ;  3  P.  Wms.  128  ;  2  South.  Rep.  669  ;  6  John.  Ch.  144 ; 
8  Bro.  Ch.  4A2 ;  2  Phil,  Ev.  293 ;  1  Bow^s  Pari,  cases,  177 ; 
2  Atk.  840 ;  19  Ves.  506. 
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The  Chancellor.  The  testimony  is  so  yolunmioas  thftt  I 
■shall  not  attempt  to  give  a  statement  of  it  in  detail. 

The  pleadings  and  evidence  shew^  satisfactorily,  that  Cook's 
mind  was  greatly  impaired ;  that  Cole's  position  in  refer^ace  to 
him  was  snch  as  to  subject  him  to  an  undue  influence  and  c(mtroI 
over  him  by  Cole ;  and  that  the  consideration  to  be  given  by  Cole 
for  the  property  transferred  to  him  by  the  agreement  was  greatly 
inadequate.  These  three  considerations  united  are  suflicient  to 
set  aside  the  agreement. 

Decree  for  complainants. 


Mary  Ford  v.  Charles  Ford. 

Imafficient  proof  of  desertion,  on  Petition  for  Divorce. 

The  petition  filed  February  4, 1846,  states,  that  th^  petition- 
er and  the  defendant  were  married  February  27, 1813,  at  Nims- 
field,  Gloucestershire,  Great  Britain.  That  after  their  mar- 
riage they  came  to  America,  and  settled  at  Belleville,  in  the  coun- 
ty of  Essex,  in  this  State ;  and  that  from  that  place  they  remo- 
ved to  the  city  of  New  York,  in  the  year  1837.  That  the  de- 
fendant, her  husband,  lived  with  and  supported  the  petiti<»ier 
for  about  sixteen  years  after  the  marriage,  until  August,  1888, 
when  he  deserted  her,  and  left  New  York,  and  returned  to  Belle- 
ville, where  he  has  resided  for  the  last  seven  years.  The  peti- 
tioner charges  a  wilful,  continued  and  obstinate  desertion  for  more 
than  five  years ;  and  that  during  all  that  time  he  has  wholly  fail- 
ed to  make  any  provision  for  her  support ;  and  prays  a  divorce 
on  that  ground. 

The  defendant  put  in  an  answer. 

■ 

He  admits  the  marriage ;  states  that  he  arrived  in  this  coon- 
try  in  1827,  settled  at  Belleville  in  1828,  and  sent  for  his  wife 
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and  children,  who  were  then  in  Great  Britain,  and  that  they 
joined  him  at  Belleville  in  that  year«  That  in  1837  the  peti- 
tioner, with  James  Croft,  who  married  Susannah,  their  eldest 
daughter,  moved  to  the  city  of  New  York.  That  Croft  contrac- 
ted to  porchasd,  for  $1,200,  half  in  cash  and  the  balance  at 
eight  months  credit,  the  furniture,  liquors  and  fixtures  of  a  pub- 
lic house  in  Pearl  street,  New  York,  known  as  the  "Brown  Jug," 
and  went  into  possession  of  said  house ;  and  that  the  defendant, 
in  about  three  weeks  thereafter,  removed  from  Belleville  to  New 
York,  and  took  up  his  residence  with  the  petitioner  at  the  said 
&ouse. 

He  denies  that  he  deserted  his  wife,  as  stated  in  the  petition ; 
and  states  that,  some  months  after  he  moved  to  New  York,  as 
aforesaid,  he  left  that  city  for  Rahway,  New  Jersey,  his  object 
being  to  work  at  his  trade,  with  a  son  of  his  by  a  former  mar- 
riage, who  lived  there  and  carried  on  the  business  of  a  black- 
smith. That  he  left  New  York  because  the  petitioner  insisted 
on  his  quitting  the  said  house  in  Pearl  street ;  and  that  she  gave 
him  money  in  order  to  induce  him  to  go  ;  for  that,  though  the 
said  house  was  nominally  in  his  occupancy,  and  the  business 
Uiereof  was  ostensibly  carried  on  in  his  name,  yet  that  the  avails 
of  the  business  were  appropriated  by  the  petitioner,  or  the  said 
Croft,  or  both  of  them.  That  he  remained  in  Rahway  until 
March,  1838,  during  which  time  he  was  in  the  habit  of  visiting 
his  family  in  New  York,  from  time  to  time,  and  remaining  a  day 
or  two.  That  during  these  visits  he  was  made  to  sleep  in  the 
bar-room,  and  debarred  from  the  enjoyment  of  his  rights  as  a 
husband.  That  in  March,  1838,  he  returned  to  Belleville,  where 
he  remained  until  July,  1838 ;  and  that  from  that  time  until 
June,  1839,  he  resided  at  New  Brunswick  and  Millstone,  in  New 
Jersey.  That  in  June,  1839,  he  returned  to  his  family  in  New 
York,  where  he  remained  until  Feblruary,  1840;  and  during 
this  time  was  treated  with  much  indignity  by  his  wife,  and  was 
not  admitted  to  his  marital  rights.  That  from  February,  1840, 
he  has  resided  in  Belleville,  in  this  State. 

He  denies  that  he  has  ever  deserted  his  wife ;  says  that  his 
home  is  at  Belleville  and  is  ever  open  to  receive  his  wife  and 
children ;  that  his  wife  and  children  have,  several  times,  wittiin 
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the  Iftst  fiye  years^  visited  him  there.  That  he  has  been  in  the 
habit  of  visiting  his  wife  and  family  in  New  York,  repeatedly, 
every  year  since  their  residence  there,  until  the  29th  September 
last,  (1845,)  when  the  petitioner  told  him  that,  if  he  would  take 
cure  of  himself,  she  would  take  care  of  herself.  That  he  then 
offered  his  protection  to  her  and  the  children,  if  she  wtmld  xetan 
to  Belleville ;  that  she  refused  to  comply ;  refused  to  shake  hands 
with  him,  and  told  him  never  to  come  back  again. 

He  states  that,  of  the  $1,200,  the  cost  of  the  furniture,  liquors 
dtc.  of  the  said  public  house  in  Pearl  street,  he  paid  $1,000,  naA 
states  how  he  did  it,  and  what  property  he  conveyed  and  mort- 
gaged to  do  it,  and  to  whom.  That  his  household  and  kitchen 
furniture  was  removed  from  Belleville  to  the  said  house  in  New 
York,  the  value  of  which,  added  to  other  articles  eitlier  pvdia- 
sed  or  paid* for  by  him,  would  amount  to  $600,  making,  altogedi* 
er,  $1,600,  which  he  has  advanced  for  the  support  of  the  peti- 
tioner and  family ;  and  that  not  an  article  or  dollar  of  it  fats 
ever  been  returned  to  him.  That  it  was  by  the  a'vaila  ef  his 
capital,  thus  advanced,  that  the  petitioner  has  been  enabled  to 
establish  herself  in  New  York  in  a  lucrative  business.  That 
she  now  conducts  a  public  house,  as  landlady  thereof,  situate  in 
Canal  street,  in  New  York,  known  by  the  name  of  ^^  Madison 
Hall,"  the  rent  of  which  is  $400,  as  he  has  been  informed  and 
believes :  and  that  she  now  conducts  herself  as  a  feme  sole,  her 
name  appearing  in  the  directories  of  said  city  as  ^^Mary  Ford^ 
widow,  48  Canal  street."  He  states,  that  the  petitioner  has 
Xnade  large  sums  of  money  by  trading  on  his  capital  aforesaid, 
which  legally  belongs  to  him,  and  ^ves  an  instance  of  the  pur- 
chase of  a  lot  of  land  in  Belleville  by  her,  two  or  three  years 
ago,  the  deed  for  which  was,  by  her  directions,  made  out  to  one 
Daniel  Samson,  of  the  city  of  New  York.  He  says  that  he  is 
anxious  that  his  wife  and  family  should  return  to  his  domicil  in 
Belleville ;  that  he  has  always  been,  and  is  now  ready  to  receive 
them  and  afford  them  his  protection  and  support. 

Sarah  S.  Smithy  a  married  daughter  of  the  parties,  testifies 
tiiat,  in  1887,  her  brother-in-law  Croft  and  her  parents  bought 
the  said  public  house  in  Pearl  street.  New  York.  That  her  fath- 
er was  then  carrying  on  the  blacksmith's  business  in  Belleville^ 
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Vtm  JetBey.  That  it  was  thought  best  that  her  father  should 
T6inain  in  Belleville  and  carry  on  his  business.  That  she  was 
toft  to  keep  house  for  her  father.  That  her  father,  herself  and 
fiEUniture  were  afterwards  removed  to  New  York,  to  said  house 
HI  Pearl  street.  It  was  called  the  Brown  Jug.  There  her  fath- 
er,  mother,  brother-in-law  Croft  and  all  the  family  lived.  Moth- 
er aisisted  in  the  work  for  the  boarders.  Her  father  and  Croft 
attended  in  the  business.  The  business  was  not  as  good  as  they 
expected,  and  her  mother  said  that  some  of  the  family  had  bet- 
ter go  to  work,  and,  accordingly.  Croft  went  to  the  country  afid 
get  work  and  sent  for  his  wife.  Her  father  then  attended  to  the 
.^^bltsiness  himself.  He  was  unsteady.  Mother  said  father  hMl 
brtter  go  to  woik  in  New  York  and  get  some  money.  He  did 
attt  get  work  in  New  York.  He  went  to  the  country.  He  re- 
ttaned  in  about  a  month.  Mother  asked  father  for  money,  afW 
hiB  return  from  the  country.  He  said  he  had  none,  she  had  all 
file  money.  She  said  she  had  not  any  to  pay  the  bills  with,  and 
ftey  were  handing  in  every  day,.  Her  father  was  cross  about  it, 
snA  the  business  ought  to  be  better,  and  abused  her  mother  abottt 
it.  He  staid  some  days,  and  then  went  to  ihe  country  again ;  he 
ttUted  mother  for  money  to  pay  his  fare,  and  she  gave  it  to  him* 
This  was  in  1888,  she  thinks,  while  they  lived  at  the  Browli 
Jjsg.  In  April,  1839,  their  furniture,  fixtures  and  every  thing 
Wftre  oold  for  rent.  They  had  nothing  left  but  what  the  law  al- 
lowed them.  A  gentleman  by  the  name  of  Samson,  a  liquer 
teei^hant  told  mother  if  she  would  get  a  store  he  would  stock  it 
with  liquors,  on  trust ;  but  mother  was  quite  discouraged  and 
ttdd  no,  every  thing  was  gone.  Witness  and  mother  took  a  small 
store  in  Duane  street  and  one  room.  Father  came  into  the  store 
in  Duane  street,  on  the  4th  of  July,  1839.  He  passed  in  and 
out  of  the  store,  and  scarcely  spoke  to  witness  or  her  moth^. 
JKs  he  was  passing  out,  mother  asked  him  to  stay.  He  spoke 
lAniteeftil  to  her,  and  passed  on.  We  did  not  see  him  again  until 
two  days  after,  when  he  came  home  and  remained  a  few  days, 
ted  then  went  into  the  country.  He  gave  no  money  to  any  of 
1^  fiunily,  that  witness  know?  of.  He  was  obliged  to  sleep  lu 
tbe  bar-room,  for  we  had  only  one  room  besides. 
Thioy  moved  from  Duane  Btreet,  in  May,  1840,  to  West  Broad- 
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way.  By  their  industry  and  exertions  they  got  sufficient  money 
to  take  a  larger  place ;  the  one  in  Doane  street  was  too  smaU. 
They  received  no  assistance  from  father.  He  never  lived  at 
home  with  them  after  the  close  of  1838.  He  has  called,  occa- 
sionally, ever  since,  to  see  his  family  ;  but  never  made  it  ius 
home,  or  assisted  them  in  any  way. 

On  cross-examination^  she  says.  Mother  now  attends  busi- 
ness at  415  Broadway ;  she  has  done  business  there  sinoe  the 
1st  of  May  last,  (1846.)  Before  that  time,  she  r^ded  and  did 
business  at  48  Canal  street.  It  was  a  tavern  or  saloon ;  kept  a 
bar,  and  took  boarders.  It  was  called  ^^Madison  Hall,''  which 
appeared  in  the  directory  as  Mary  Ford,  widow,  48  Canal  street. 
They  lived  four  years  at  48  Canal  street.  Mother  leased  it,  the 
rent  was  $400  a  year.  The  lower  part  of  the  house  mother 
rented  out.  She  does  not  know  who  leases  the  property  415 
Broadway,  her  sister  or  mothers  or  who  pays  the  rent.  The  bu- 
siness at  415  Broadway  is  profitable.  She  does  not  know  that 
her  father  has  any  of  the  avails  of  it.  She  has  not  seen  her 
father  in  the  last  six  months.  Witness  was  away  from  her  moth- 
er from  May,  1841,  when  she  was  married,  until  April,  1843. 
It  was  an  agreement  between  father  and  mother  that  father  should 
fso  into  the  country  for  work.  When  Mr.  Samson  made  advan- 
ces of  liquor,  he  took  no  security ;  we  had  none  to  give.  She 
don't  know  that  his  bill  lor  liquors  has  ever  been  paid.  Father 
has  a  son,  a  half  brother  of  witness,  at  Rahway,  New  Jersey ;  he 
is  a  blacksmith.  Father  and  Mr.  Croft  paid  for  the  fixtures 
dtc.  at  the  Brown  Jug. 

A  son  was  sworn  on  the  part  of  the  petitioner ;  but  testified 
nothing  material. 

Mary  Ann  Fardj  a  daughter  of  the  parties,  aged  12  years, 
was  sworn  for  the  petitioner.  She  says  her  father  lives  in  Belle- 
ville ;  that  he  has  never  been  at  home  more  than  one  or  two  days 
at  a  time  since  she  can  recollect.  He  then  behaved  very  cross 
to  mother;  always  scolded  her.  Mother  was  afraid  of  him. 
When  he  came  there,  she  would  lock  herself  up  in  a  room.  She 
locked  herself  up  that  he  might  not  hurt  her.  When  he  came, 
he  was  sometimes  sober,  but  generally  intoxicated.  When  wit- 
ness saw  her  father  coming,  she  would  run  and  tell  her  mother, 
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that  she  might  nm  and  lock  herself  ap.  Witness  and  her  little 
sister  used  to  nm  and  hide  onder  the  bed,  that  father  might  not 
see  them ;  for,  if  he  saw  thorn,  he  would  make  them  tell  where 
mother  was.  Father  never  bought  her  any  clothes  but  once  or 
twice.     On  the  4th  of  July  gave  her  a  sixpence  or  tenpence. 

On  cross-examinaticny  she  says,  she  used  to  run  and  tell  her 
mother  when  her  father  was  coming,  without  being  told  by  her 
mother  to  do  so.  She  knows  her  father  lives  in  Belleville,  be- 
cause she  has  been  there.  fShe  was  there  about  two  or  three 
years  ago,  with  a  younger  sister.  They  staid  at  a  neighbor's ; 
sometimes  was  at  father's  during  the  day.  Mother  put  them  in 
the  stage  and  paid  their  fare  to  Belleville.  They  staid  about  a 
week ;  slept  at  a  neighbor's ;  ate  in  father's  house  once  or  twice. 
Father  put  them  in  the  stage  to  go  to  New  York.  Mother  paid 
the  fare,  when  we  got  to  New  York.  Mother  was  never  cross 
to  father  when  he  came  to  New  York.  She  knows  her  father 
was  cross  to  her  mother,  because  she,  (witness,)  was  there. 
Mother  was  not  always  locked  up  in  the  room.  .  She  knows  her 
father  wanted  to  hurt  her  mother,  because  he  looked  so  cross  at 
her.  She  never  heard  her  father  say  he  came  there  to  hurt  her 
mother.  No  person  told  her  what  she  was  to  swear  to.  She  was 
told  some  questions  that  would  be  asked  her ;  not  many.  The 
paper  she  had  in  her  hand  just  now  was  a  paper  which  had  on  it 
what  she  was  to  prove* 

In  chief  y  she  says,  the  paper  was  intended  to  assist  her  mem- 
ory  in  case  she  should  be  frightened.  Her  mother  told  her  to 
tell  the  truth,  when  she  came  over  here. 

Susannah  Croft^  a  married  daughter  was  sworn  for  petition- 
er ;  but  she  testified  nothing  which  falls  within  the  range  of  in- 
quiry in  the  case. 

P.  D.  Vroom^  for  petitioner,  cited  1  Hag  gardes  -EccL  Rep. 
788 ;  2  Mamsy  27. 

W.  K.  Mc  Donaldy  contra. 

The  Chancellor.     The  proof  falls  far  short  of  making  out 
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a  case  of  desertion  by  the  husband.    The  prayer  of  ike  petitkn 
is  denied. 

Whether  a  desertion  by  leaving  «a  "wife  and  feunily  in  another 
State  and  coming  to  reside  in  this  State,  the  marriage  not  haTing 
taken  place  in  this  State,  is  within  our  Legislative  provisions  on 
Ae  subject  of  divorce  need  not  now  be  considered. 


John  Shaeffek  and  wife  and  others  v.  Robert  Chambers. 

A  BWfftgaiee  by  tftking  ponetiioa  ■mqibm  the  daiy  of  traatiog  the  property  ••  a  pnti* 
dent  owner  would  treat  it. 

He  »  bound  to  keep  it  in  good  ordinary  repair ;  and  if  it  be  a  him  he  ia  bound  to  good 
ordinary  husbandry. 

A  mortgagee  of  a  farm,  having  taken  poueasion  thereof,  mutt  show  reasonable  dili- 
gence to  procure  a  tenant,  or  he  will  not  be  relieved  from  the  charge  of  rent  eollo 
ground  that  the  farm  wai  not  cultivated.  And  if  he  cannot  find  a  tenant  fioff  tbi 
buildingB  and  the  farm,  he  ahould  cause  the  farm  to  be  tilled. 

Annual  rents  allowed  against  a  mortgagee  in  possession  when  the  annual  rents  and 
profits  and  wood  and  timber  cut  from  the  premises  exceeded  the  interest  and  ex- 
pettier. 

On  the  17th  of  October,  1842,  a  bill  was  filed  by  the  survi- 
ving children  and  heirs  at  law  of  Joseph  Lord,  deceased,  and  the 
husbands  of  the  daughters  of  said  deceased,  and  his  widow,  sta- 
ting, that  said  decedent,  in  his  lifetime,  and  at  the  time  of  his 
death  was  seized  of  a  tract  of  land  in  the  township  of  Notting- 
ham, formerly  in  Burlington  county,  now  in  Mercer,  (describing 
itj)  containing  85  20-100  acres ;  and  being  so  seized,  gave  a  bcmd 
to  one  Lewis  Evans,  dated  November  13, 1820,  conditioned  for 
the  payment  of  J500,  in  two  years,  with  interest,  payable  year- 
ly ;  and  that,  to  secure  the  payment  thereof,  the  said  decedentj 
with  the  said  Martha,  then  his  wife,  gave  a  mortgage,  of  the 
same  date,  to  the  said  Evans  on  the  said  tract  of  land. 
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That  Evans  assigned  the  bond  and  mortgage  to  th6  defendant, 
on  the  25th  of  May,  1821. 

That  on  the  22d  of  June,  1820,  the  said  decedent  mortgaged 
the  said  land  to  Joseph  Douglass,  to  secure  the  payment  of  a 
bond  for  $625  61,  with  interest,  given  by  him  ix>  said  Douglass. 
That  on  the  27th  of  November,  1826,  Douglass  assigned  the  last 
mentioned  bond  and  mortgage  to  the  defendant. 

That  on  the  23d  of  May,  1822,  the,  said  decedent  gave  a  bond 
to  the  defendant,  Chambers,  conditioned  for  the  payment  of 
$200,  in  one  year ;  and  to  secure  the  same,  the  said  decedent, 
on  the  same  day,  executed  to  Chambers  a  mortgage  of  the  same 
tract  of  land. 

That  the  said  Joseph  Lord  died,  intestate,  in  1825 ;  and  that 
no  administration  has  ever  been  taken  of  his  estate.  That,  at 
the  death  of  the  said  Joseph  Lord,  all  his  children  were  infants 
except  one,  named  Samuel,  who  has  since  died,  intestate,  with- 
out issue.  That  the  complainants  Rachel,  JSarah  and  Emeline, 
respectively,  married  while  they  were  infants,  and  have  remain- 
ed covert  ever  since  ;  and  that  the  complainants  Richard,  George 
and  Charles  Lord  have,  respectively,  attained  21  within  the  last 
ten  years.  That,  after  the  death  of  the  said  Joseph  Lord,  and 
while  his  children  who  are  complainants  were,  severally,  under 
21,  the  defendant,  as  mortgagee,  entered  into  the  possession  of 
the  said  mortgaged  premises,  and  the  receipt  of  the  rents,  issues 
and  profits  thereof,  and  still  continues  in  such  possession  and  re- 
ceipt, and,  wliile  thus  in  possession,  has  cut  down  the  trees  and 
timber,  of  wliich  there  was  a  large  quantity  standing  thereon, 
and  has  cut  down  2000  cords  or  other  large  quantity  of  wood 
from  said  premises,  and  made  market  thereof  and  applied  the 
same  to  his  own  use. 

That,  on  the  death  of  the  said  Joseph  Lord,  the  complainant 
Martha,  his  widow,  became  entitled  to  dower  in  said  mortgaged 
premises,  subject  to  keep  down  one-third  of  the  interest  of  the 
mortgage  so  executed  by  said  Joseph  Lord  and  her  to  said  £? - 
aoB,  which  she  professes  herself  ready  to  pay. 

That,  on  the  16th  of  January,  1827,  the  said  Chambers  ex- 
hibited his  bill  for  the  foreclosure  of  the  equity  of  redemption^ 
or  liho  sale  of  the  mortigaged  premiseB^  to  satiafy  the  sftid  several 
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mortgages ;  to  "which  the  said  Martha  filed  her  answer,  insisting 
on  her  claim  to  dower  in  said  mortgaged  premises ;  and  suck 
proceedings  were  thereupon  had  that,  on  the  23d  of  July,  1881, 
the  said  bill  was  dismissed  for  want  of  prosecution,  with  costs. 

The  bill  charges,  t^at  payments  were  made  by  Joseph  Lord, 
in  his  life  time,  on  account  of  the  mortgages ;  and  that  what  re- 
mained due  at  his  deat^  has  been  paid  by  ike  wood  and  timber 
cut  by  Chambers  from  the  premises  and  thexents  and  profits  re- 
oeiyed  by  him,  or  which  he  might  have  received,  while  in  posses- 
sion, without  his  wilfxd  defaxdt. 

The  bill  prays,  that  an  account  may  be  taken  of  what  is  due 
on  the  mortgages ;  and  of  the  amount  and  value  and  avails  of  the 
wood  and  timber  cut  by  the  defendant,  during  his  possession,  and 
of  the  rents  and  profits  received  by  him,  or  which  without  his 
wilful  neglect  or  defaxdt  he  might  have  repeived  since  he  took 
possession";  and  that,  in  taking  such  account,  rests  may  be  made 
from  time  to  time,|  when  and  as  the  value  and  proceeds  of  the 
wood  and  timber  and  rent^  shall  appear  to  have  exceeded  the  in- 
terest in  arrear  ;  and  that,  if  ariy  balance  shall  bb  found  due  to 
the  defendant,  then,  that  upon  payment  of  such  balance  the  de- 
fendant may  be  decreed  to  deliver  up  possession.  And  that,  if 
the  defendant  has  received  more  than  is  due  him,  he  may  be  de- 
creed to  pay  the  surplus  to  the  complainants ;  and  that  one- 
third  part  of  such  overplus  may  be  decreed  to  the  said  Martha, 
or  whatever  may  be  found  duetto  her  on  taking  an  account  of  the 
sum  due  on  the  said  mortgage  to  Evans ;  and  that  one-third  part 
of  said  premises  may  be  assigned  to  her  for  her  dower. 

In  July,  1843,  the  defendant  put  in  his  answer.  He  admits 
that,  on  or  about  the  1st  of  April,  1826,  there  being  a  large  ar- 
rear of  interest  unpaid,  he,  by  the  consent  and  request  of  the 
said  Martha  Lord  and  of  tier  friend  and  adviser,  Benjamin  Lord, 
entered  into  possession  and  received  some  of  the  rents  ;  but  he 
denies  that  he  has  received  sufficient  rent  to  pay  the  interest  on 
the  several  mortgages  and  to  pay  the  taxes  and  necessary  re- 
pairs ;  and  he  denies  that  he  has  cut  2000  cords  of  wood,  thou^ 
he  admits  that  he  has  cut  trees  on  the  premiseB  for  rails  and 
posts  and  necessary  repairs. 
He  denies  that  the  mortgagee  havei  been  paid,  and  inaiBts  there 
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16  a  large  arrear  of  principal  and  interest  due  thereon. 

He  says  he  was  very  unwilling  and  reluctant  to  take  posses- 
sion ;  and  that  he  offered  to  said  Martha  to  deduct  $300,  if  she 
would  pay  the  balance  of  the  bonds  and  mortgages ;  and  that  he 
prefenred  settling  in  this  way  to  taking  iK)ssession.  But  that  she 
said  she  was  unable  to  pay  and  preferred  he  should  take  the 
premises  for  his  pay. 

He  says,  that  when  he  took  iK)Ssession  of  the  premises  tiiiey 
were  not  worth  the  amount  due  on  the  mortgages  by  $500 ;  and 
that  since  he  took  iK)8session  several  of  the  tenants  have  failed 
and  wholly  neglected  to  pay  their  rents,  notwithstanding  he  used 
all  diligence  to  recover  the  same. 

He  says,  that  one  of  the  tenants  to  whom  he  had  rented  the 
premises,  viz.  Ephraim  B.  Mclntyre,  when  he  was  ready  and 
able  to  pay  the  rent  to  him,  was  forbidden  by  Mrs.  Shaeffer,  one 
of  the  complainants,  to  pay  the  same ;  she  claiming  to  be  enti- 
tled thereto,  or  to  some  part  thereof;  and  that,  in  consequence 
of  such  notice,  the  said  tenant  refused  to  pay  the  rent  to  this 
defendant ;  dnd  that  said  tenant  has  since  failed  and  become 
wholly  unable  to  pay  the  same. 
He  says  he  has  been  unable,  this  year,  to  rent  the  premises. 
He  denies  that  the  complainants,  or  either  of  them,  ever  ap- 
plied to  him  to  account  for  the  rents  and  profits,  or  for  the  wood 
and  timber  cut  by  him  ;  and  insicts  that,  the  said  Martha  Lord 
having  voluntarily  relinquished  her  right  to  redeem,  and  induced 
him  to  take  possession,  she  should  not  now  be  permitted  to  re- 
deem. 
Evidence  was  taken  in  the  cause. 

On  the  the  1st  of  October,  1845,  a  decretal  order  was  made, 
referring  it  to  a  Master  to  take  an  account  of  what  is  due  Cham- 
bers for  principal  and  interest  on  the  several  mortgages ;  and  an 
account  of  the  wood  and  timber  cut  by  Chambers  from  the  mort- 
gaged premises,  and  the  time  when,  and  the  value  thereof;  and 
an  account  of  the  rents  and  profits  which  have  come  to  the  hands 
of  Chambers,  or  which  he  without  his  wilful  default  might  have 
received ;  and  an  account  of  all  monies  expended  by  Chambers 
in  necessary  repairs  and  for  taxes,  and  that  what  shall  be  found 
to  have  been  so  expended  be  deducted  from  what  shall  be  coming 
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on  the  account  of  the  wood  and  timber  and  rents  and  profits* 
And  if  the  Master  shall  find  that  the  rents  and  the  value  of  the 
wood  and  timber  cut  exceed  the  amount  so  paifl  for  repws  and 
taxes  and  the  interest  on  the  mortgages,  the  Master  is  to  make 
annual  rests ;  and  that  what  shall  be  coming  on  account  of  wood 
and  timber  and  rents  and  profits  be  applied,  first,  in  payment  of 
the  interest  on  the  mortgages,  and  then  in  sinking  the  principal ; 
and  that  what  shall  be  coming  on  account  of  wood  and  timber 

■ 

cut  and  rents  and  pj^fits  be  deducted  out  of  what  shall  be  found 
due  Chambers  for  principal  and  interest ;  reserving  the  question 
of  the  propriety  of  annual  rests. 

The  Master's  report  came  in  on  the  16th  of  May,  1846. 

The  Master  reports  that  there  was  due  on  the  Douglass  bcmd 
and  mortgage,  on  the  1st  of  April,  1826,  for  principal  and  in- 
terest, 1828  49 

On  the  mortgage  to  Evans,  on  the  1st  April,  1826, 
for  principal  and  interest,  689  55 

On  the  Chambers  mortgage,  on  the  1st  of  April, 
1826,  for  principal  and  interest,  253  96 


$1767  00 
That  the  amount  of  principal  due  on  that 
day,  on  the  said  three  mortgages,  was  $1325  61 

and  the  amount  of  interest  441  39 


$1767  00 

That  the  defendant  went  into  possession  of  the  premises  on  the 
said  1st  of  April,  1826. 

That  there  was  upon  the  premises  about  25  acres  of  wood, 
averaging  12  cords  to  the  acre. 

That  264  cords  were  cut  and  sold  by  the  defendant,  worth 
$2  50  a  cord,  exclusive  of  the  expense  of  cutting  and  carting  to 
market. 

That  60  oords  thereof  were  ciit  and  sold  by  the  defendant  in 
the  winter  and  spring  of  1832  and  8,  of  the  value  of    $150  00, 
and  that  he  has  charged  the  defendant  this  amount  on 
the  1st  of  April,  1833. 

That  100  cords  were  cut  and  sold  by  tilie  defendant 
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in  the  winter  and  spring  of  1833  and  4,  of  the  value  of  $250  00, 
and  that  he  has  charged  the  defendant  with  that  amount 
on  the  1st  of  April,  1834. 

That  100  cords  were  cut  and  sold  by  the  defendant 
in  the  winter  and  spring  of  1834  and  5,  of  the  value  of  $250  00, 
and  that  he  has  charged  the  defendant  with  that  amount 
on  the  Ist  of  April,  1836. 

That  in  1837  the  defendant  cut  and  sold  wood  and 
faggots  of  the  value  of  $69  15, 

which  he  has  charged  to  the  defendant  on  the  1st  of 
April,  1837. 

That  in  1838  the  defendant  cut  and  sold  faggots  to 
the  value  of  $7  85, 

which  he  charged  to  the  defendant  on  the  1st  of  April 
1838. 

That  in  1826  the  defendant  leased  the  premises  to 
Henry  and  William  Reed,  for  one  year,  for  $100.  That 
the  lessees  failed,  and  only  $50  was  recovered,  on  the 
1st  of  October,  1826,  and  he  charges  defendant,  October 
1, 1826,  $50  00. 

The  Master  then  reports  that  it  does  not  satisfactorily  appear 
to  him  what  the  defendant  received  from  the  premises  in  the 
years  commencing  April  1,  1827',  1828,  1829  and  1830,  or,  if 
they  did  not  produce  the  same  ^inual  rent,  that  said  loss  was 
not  occasioned  by  the  default  of  wie  defendant ;  and  that  he  has 
therefore  charged  the  defendant  with  $100,  on  the  first  of  April, 
1828,  $100  00, 

AprU  1st,  1829,  100  00, 

April  1st,  1830,  100  00, 

April  1st,  1831,  100  00. 

That  for  the  year  ending  April  1st.  1832,  the  prem- 
ises were  rented  to  Robert  C.  Mount  on  shares,  and 
that  the  defendant  received  therefor  $80,  and  he  char- 
ges defendant,  April  1, 1832,  $80  00. 

The  Master  then  states,  that  he  charges  the  defend- 
ant with,  the  same  amount  on  the  1st  of  April,  1833, 
though  the  premises  were  not  rented,  it  not  appearing 
satisfactorily  to  him  that  ihey  might  not  with  due  dili- 
70 
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gence  have  been  rented  for  that  amount,  f80  00. 

That  for  the  years  ending  April  1',  1884,  and  April 
1, 1835,  James  Hunt  rented,  and  paid  defendant  for 
the  premises  ^75  a  year ;  and  he  therefore  charges  the 
defendant  April  1,  1834,  $75  00, 

and  April  1, 1835,  75  00. 

That  for  the  eight  years  commencing  April  1,  1835, 
and  ending  April  1, 1843,  the  premises  were  rented  to 
the  Mclntyres,  or  one  of  them,  part  of  the  time  on 
shares,  and  part  of  the  time  at  $100  a  year.  That  it 
does  not  satisfactorily  appear  what  the  yearly  share  of 
the  defendant  amounted  to  when  the  place  was  let  on 
shares,  and  that  he  has  charged  him  with  $100  in  each 
of  those  years  except  the  last,  in  which,  he  is  satisfied, 
the  rent  was  lost  without  any  default  of  the  defendant. 
He  therefore  charges  defendant  April  1, 1836,  $100  00, 

April  1, 1837,  100  00, 

April  1,  1838,  100  00, 

April  1, 1839,  100  00, 

April  1,  1840,  100  00, 

April  1, 1841,  100  00, 

April  1, 1842,  100  00. 

That  for  the  year  ending  J|)ril  1,  1844,  the  premi- 
ses were  not  rented,  but  that  it  does  not  satisfactorily 
appear  to  him  that  they  might  not  have  been  rented  if 
reasonable  diligence  had  been  used ;  that  since  then, 
the  premises  have  been  rented  to  Pearson  Reed,  and 
have  produced,  as  it  appears  in  evidence,  $60  a  year  ; 
and  that  he  has  therefore  charged  the  defendant  at  that 
rate,  from  the  Ist  of  April,  1843,  to  the  date  of  the 
report,  that  is  to  say  : 

April  1,  1844,  $60  00, 

April  1, 1845,  60  00, 

April  1,  1846,  60  00. 

The  report  is  dated  May  15,  1846. 

That  he  has  taken  an  account  of  the  monies  expended  by  the 
defendant  in  repairs  and  taxes ;  and  has  allowed  him,  April  Ist, 
1831,  $17  68, 
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April  1, 1834/ for  posts  and  rails,  |81 10, 

April  1, 1835,  for  ditching,  36  00^ 

April  1, 1836,  for  lime,  46  00, 

April  1, 1837,  lime,  6  00, 

April  1, 1839,  fencing,  repairs,  lime  &o.,  67  26, 

April  1, 1842,  for  repairs,  15  98. 

That  during  a  iK)rtion  of  the  tim»,  the  wood  and  timber  and 
rents  and  profits  exceeded  the  interest  and  expenses  of  necessa* 
ry  repairs ;  and  that  he  has,  accordingly,  made  rests,  and  ap- 
plied the  income  of  the  property,  first,  to  the  redaction  of  the 
expense  accounts  and  interest,  and  then  to  the  reduction  of  the 
principal  of  the  mortgages. 

And  that,  at  the  date  of  his  reiK)rt,  the  whole  amount  remain- 
ing due  the  defendant  on  hid  said  mortgages,  after  paying  ex- 
penses and  making  all  just  allowances,  is  $1,401  66. 

Exceptions  to  this  report  were  filed  on  the  part  of  the  defend- 
ant, as  follows : 

Ist.  That  defendant  ought  not  to  have  been  charged  with  rent 
for  the  year  ending  April  1,  1828,  either  according  to  the  terms 
of  the  decretal  order,  or  in  equity,  or,  if  chargeable  at  all  for  the 
said  year,  he  is  charged  too  high,  and  more  than  he  received. 

2nd.  That  the  Master  has  charged  him,  on  the  1st  of  April, 
1830,  one  year's  rent  not  accoftnted  for,  $100 ;  whereas  he 
ought  not  to  be  charged  for  that  year,  or,  if  to  be  charged,  he  is 
charged  too  high  ;  and  that  the  Master  has  omitted  to  deduct  $6, 
which,  by  the  terms  of  the  lease  under  which  the  said  farm  was 
rented,  the  exceptant  was  bound  to  furnish  and  did  furnish  to  be 
used  on  the  premises,  and  also  omitted  to  deduct  any  sum  for  the 
value  of  stacks  left  by  the  exceptant  on  the  premises  to  induce 
the  tenant  to  rent  the  premises. 

3d.  That  the  Master  has  charged  the  exceptant,  April  1, 
1834,  (it  means,  probably,  1833,)  one  year's  rent  not  accounted 
for,  when  he  ought  not,  or,  if  anything  is  charged,  it  is  too  high, 
and  more  than  he  received. 

4th.  That  $30  is  charged  for  the  year  ending  April  1,  1843, 
(it  means  1844,)  which  ought  not  to  have  been  charged  because 
the  premises  were  not  rented  that  year,  and  could  not  be. 
6th.  For  that  the  Master  has  charged  him  with  $50,  October 
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I3 1826,  as  received  of  Reed,  being  more  than. he  received ;  and 
that  the  master  omitted  to  deduct  that  part  of  the  rent  irfaich 
was  to  have  been  paid  in  work,  which  was  not  performed  bj  the 
tenant ;  and  because  the  Master  omitted  to  make  a  rebate  of 
interest  on  account  of  the  payment  of  the  rent  before  it  was 
due. 

6th.  For  that  the  Master  has  only  credited  him,  April  1, 1836, 
for  450  bushels  of  lime,  at  10  cents,  $45,  when  he  should  have 
credited  12  cents. 

7th.  That  the  Master  has  charged  him  one  year's  rent,  end- 
ing April  1, 1844,  $60,  when  he  should  not  have  been  charged 
with  any  rent  for  that  year,  because  the  premises  were  not  rent- 
ed that  year ;  and  because  he  received  no  rent  that  year  for  said 
premises. 

8th.  Because  the  Master  has  charged  him  for  1  year  1  month 
- 1  and  15  days  rent  as  received  from  P.  Reed,  tenant,  $67  50,  when 
he  ought  not  to  have  been  charged  with  that  sum,  because  s&id 
sum  was  not  received ;  and  because  that  portion  of  the  rent  sup- 
posed to  have  accrued  between  the  1st  of  April  and  the  15th  of 
May  did  not  become  due  until  the  end  of  the  year. 

9th.  For  that  the  Master  has  made  annual  rests  in  stating  the 
account  against  the  exceptant. 

W.  Halstedj  for  the  exceptant. 

As  to  the  1st,  2cl,  3d,  4th  and  Gth  exceptions  :  A  mortgagee 
not  in  the  actual  possession  of  the  mortgage  premises  is  bound 
to  account  only  for  the  profits  actually  received  by  him.  1  Vern* 
45;  Powell  on  Mortgages,  272;  4  Keiit^s  Com.  159, 160, 166; 
12  Ves.  493. 

As  to  the  9tli  exception :  A  court  of  equity  will  not  require 
annual  rests  to  be  made  if  the  interest  on  the  mortgage  is  in  ar- 
rear  when  the  mortgagee  takes  possession,  even  though  the  rents 
and  profits  may  exceed  the  annual  interest,  nor  until  the  princi- 
pal of  the  mortgage  debt  be  entirely  paid  oflf.  2  Story^s  Eq. 
Jur.  sec.  1016  a,  note;  4  Rentes  Com.  166,  7. 

G.  D.  Wall  J  contra. 
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The  Chancellor.  On  reading  the  testimony,  I  do  not  see 
any  go^d  reason  why  the  report  of  the  Master  should  not  be  con- 
firmed.   •  • 

A  mortgagee,  by  taking  possession,  assumes  the  duty  of  treat- 
ing the  property  as  a  provident  owner  would  treat  it ;  and  of 
using  the  same  diligence  to  make  it  productive  that  a  provident 
owner  would  use. 

If  it  be  a  farm^  he  is  not  at  liberty  to  let  it  lie  untilled  be- 
cause the  house  on  it,  or  the  house  and  farm  together  were  not 
rented.  I  see  no  reason  why  the  farm  should  not  be  husbanded, 
though  the  buildings  on  it  were  not  rented. 

Again,  a  mortgagee  in  possession  is  not  at  liberty  to  permit 
the  property  to  go  to  waste,  but  is  bound  to  keep  it  in  good  or- 
dinary repair ;  and  if  it  be  a  farm  he  is  bound  to  good  ordinary 
husbandry. 

It  appears  by  the  testimony  that,  for  several  years  of  the  time 
during  which  the  defendant  has  been  in  possession,  the  property 
was  not  rented,  and  the  whole  of  it,  farm  and  all,  was  permit- 
ted to  lie  uncultivated.  The  Master  reports  that  it  was  not  made 
satisfactorily  to  appear  to  him  that  the  property  was  thus  unoccu- 
pied without  the  default  of  the  defendant.  The  ground  here  ta- 
ken by  the  Master  raises  this  question :  A  farm  of  85  acres,  25 
of  it  in  wood  land,  under  mortgage,  is  taken  possession  of  by  the 
mortgagee  and  rented.  He  remains  thus  in.  possession  a  num- 
ber of  years.  Occasionally,  during  this  period,  the  premises 
are  vacant  and  the  farm  untilled.  Is  it  sufficient  for  the  mort- 
gagee, thus  in  possession,  in  order  to  relieve  himself  from  any 
charge  for  rents  and  profits  for  the  years  during  which  the  prem- 
ises were  thus  vacant,  simply  to  say  that  he  could  not  rent  them ; 
or  should  he  be  held  to  show  proper  diligence  to  procure  a  ten- 
ant. Is  the  mortgagor  to  prove  that  he  might  have  rented  it  but 
for  his  wilful  default,  as  that  he  turned  out  a  sufficient  tenant, 
or  refused  to  receive  a  sufficient  tenant,  as  would  seem  to  be  held 
in  1  Vern.  46 ;  or  does  the  fact  of  the  premises  being  left  va- 
cant throw  upon  the  mortgagee  the  burden  of  proving  reasonable 
diligence  to  procure  a  tenant ;  as  seems  to  be  held  in  Metcalfe 
V.  Campion^  1  Moll.  238. 

It  seems  to  me,  that  it  will  not  do  for  the  mortgagee,  having 
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thus  taken  iK)S8e88ion,  to  fold  his  arms  and  use  no  means  to  pio- 
cnre  a  tenant ;  and  I  am  disposed  to  think  he  onght  to  be  held 
to  show  reasonable  diligence  to  procure  a  tenant,  ^ufj.atall 
events,  if  the  farm  and  buildings  are  not  rented,  ne  ought  to 
cause  the  farm  to  be  tilled,  and  that  in  a  husbandlike  manner. 

From  the  testimony  I  think  the  defendant  has  been  negligent, 
to  say  the  least,  in  the  manner  in  which  he  has  treated  the  prem- 
ises. No  provident  owner  would  have  treated  them  as  he  has. 
They  have  been  permitted  to  go  greatly  out  of  repair,  and  the 
lands  have  been  so  badly  husbanded  that,  for  several  of  the  last 
years,  the  whole  premises,  rented  at  first  by  the  mortgagee  for 
$100,  have  rented  for  only  $60,  and  he  has  been  charged  but 
that  sum. 

The  defendant,  during  several  years,  cut  wood  and  timber 
from  the  premises  and  sold  it.  The  Master,  in  stating  the  ac- 
count,  made  annual  rests  when  he  found  that  the  wood  and  tim- 
ber and  the  rents  and  profits  exceeded  the  interest  and  expenses, 
and  applied  the  income,  first,  to  the  interest  and  expense  account, 
and  then  to  the  reduction  of  the  principal.  This  was  objected 
to  on  the  part  of  the  defendant.  I^  seems  to  me  the  Master  was 
right. 

I  am  satisfied  with  the  general  result  reached  by  the  Master. 

Exceptions  disallowed. 
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Charles  M.  Armstrong,  William  L.  Salter  and  wife  et  al. 
against  William  Kent,  Andrew  C.  Armstrong,  et  al. 

M.  A.  deviled  and  bequeathed  all  the  rest  and  residue  of  her  eatate,  real,  personal  or 
roiled,  to  E.  R.  A.,  to  be  by  her  possessed,  enjoyed  and  occnpied  to  her  and  her  hein 
iofever ;  bot  if  she  should  die  without  heirs  and  intestate,  thei)  that  all  the  estate 
above  devised  to  her  shall  vest  in  her  brother  Charles  M-  Armstrong  and  sister  Mar- 
garet Salter  and  their  heirs,  to  he  equally  divide^  between  them,  share  and  shafB 
alike. 

SUd,  that  E.  R.  a.  took  an  estate  in  fee  si^iple  in  the  lands,  and  an  absolute  property 
in  the  personal  estate ;  that  the  words  "without  heirs  and  intestate"  imply  a  pow«r 
of  disposition,  and  are  inconsistent  wiih  and  avoid  the  limitation  over.  By  the  Su- 
preme Court. 

The  bill,  filed  July  14,  1841,  states,  that  Mrs.  Margaret 
Armstrong,  late  of  Elizabethtown,  being  possessed,  as  her  sole 
and  separate  property,  free  from  the  control  of  her  husband, 
Col.  William  Armstrong,  of  a  certain  house,  lot  and  garden  in 
Elizabethtown  which  she  had  purchased  of  one  Andrew  Wood- 
ruff, and  which  had  been  conveyed  to  Peter  Kean,  since  deceas- 
ed, in  trust  for  her  and  her  heirs,  and  also  possessed  of  consid- 
erable personal  estate,  consisting  of  household  goods  and  furni- 
ture, stocks  in  banks  and  insurance  comparies,  money  and  secu- 
rities for  money,  and  other  effects,  and  of  other  real  and  person- 
al estate,  and  having  full  power  to  dispose  of  the  same  by  will, 
duly  made  and  published  her  will,  dated  September  16, 1827, 
executed  and  attested  in  such  manner  as  to  pass  real  estate  ;  and 
thereby,  after  giving  her  plate  to  be  equally  divided  among  her 
four  children,  gave  and  devised  as  follows :  "Item,  I  give  and 
bequeath  the  house  and  lot  which  I  purchased  from  Andrew 
Woodruff,  situate  in  Elizabethtown,  and  which  was  conveyed  by 
said  Woodruff  to  Peter  Kean  in  trust  for  me  and  my  heirs,  to 
my  beloved  husband,  William  Armstrong,  for  and  during  the  full 
and  complete  term  of  his  natural  life,  to  be  used  and  occupied 
by  him  as  a  ri|idence,  together  with  the  use  of  all  the  household 
furniture  (plale  excepted)  now  therein  cont^ned ;  but  if  my  said 
husband  should  m^ry,  remove  to  foreign  parts,  or  elect  to  break 
up  house-keeping,  then  my  will  is  that  the  above  devise  to  him 
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shall  become  null  and  void,  and  that  the  said  house  and  lot,- to- 
gether with  all  and  singular  the  household  furniture  therein,  shall 
become  the  absolute  property  of  my  beloved  dau^ter  Eliia  Ro- 
setta  Armstrong,  to  be  taken  and  held  by  her  under  the  like  re- 
strictions, limitations  and  conditions  as  the  property  hereinafter 
bequeathed  to  her.  Item,  I  give  and  bequeath  to  my  husband, 
William  Armstrong,  to  my  sons  Edward  Armstrong  and  Charles 
Armstrong,  and  to  my  daughter  Margaret  Salter,  a  gold  ring,  to 
be  set  with  my  hair,  which  rings  shall  be  procured  by  my  exec- 
utor and  executrix  hereinafter  named,  as  a  slight  token  of  my 
sincere  and  lasting  affection  ;  and,  while  I  iuToke  the  blessing  of 
Almighty  God  upon  my  aforesaid  husband  and  children,  I  b% 
the  last  to  believe  that  it  is  a  subject  of  most  deepfelt  regret  to 
a  parent  that  has  ever  loved  them  and  watched  over  them  with 
the  fondest  affection  that  she  has  it  not  in  her  power  to  provide 
more  amply  for  them.  But,  as  it  has  pleased  God  to  place  two 
of  them,  that  is  to  say,  my  son  Edward  and  my  daughter  Mar- 
garet, in  easy  circumstances,  and  as  my  beloved  son  Charles  has 
both  the  disiK)sition  and  the  ability  to  provide  a  decent  and  re- 
spectable maintenance  for  himself,  in  his  profession,  I  trust  they 
will  all  cheerfully  acquiesce  in  this  my  last  will.  Item,  I  give 
iMid  bequeath  all  the  rest  and  residue  of  my  estate  in  the  State 
of  New  York  and  New  Jersey,  or  wherever  else  situate,  whether 
real,  personal  or  mixed,  together  with  the  reversion  and  remain- 
der of  the  house  and  lot,  together  with  my  househoxdd  furniture 
heretofore  bequeathed  to  my  husband,  William  Armstrong,  du- 
ring his  natural  life,  or  so  long  as  he  shall  remain  unmarried  and 
elect  to  occupy  the  same  as  a  residence,  to  my  beloved  daughter 
Eliza  Rosetta  Armstrong,  to  be  by  her  possessed,  enjoyed  and 
occupied  to  her  and  her  heirs  forever,  provided,  nevertheless, 
that  she  shall  and  do,  out  of  the  rents,  issues  and  profits  of  the 
aaid  estate,  provide  a  decent  and  comfortable  maintenance  for  my 
faithful  and  affectonate  domestic  Catharine  Sm^,  whose  long 
and  affectionate  services  merit  and  receive  my  wannest  grati- 
tude.  But  if  my  said  daughter  Eliza  Rosetta  should  die  with- 
out  heirs  and  intestate,  then  my  will  is,  that  all  my  estate  here- 
in  above  devised  to  her  shall  vest  in  my  son  Charles  M.  Arm- 
strong  and  my  daugter  Margaret  Salter  and  their  heirs,  to  be 
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ditided  between  them,  share  and  share  alike.''  And  that  the 
said  testatrix  thereby  nominated  and  appointed  her  said  son  Ed- 
ward Armstrong  and  her  daughter  Eliza  Rosetta  Armstrong  ex- 
ecutor and  executrix  of  her  said  will. 

That  said  testatrix  died,  on  the  25th  of  September,  1827,  lea- 
ving her  said  husband  and  her  said  four  children  therein  named 
surving  her.  And  that  the  said  Edward  and  Rosetta,  or  one  of 
them,  proved  the  said  will,  and  assumed  the  burden  of  the  exe- 
cution thereof. 

That,  after  the  death  of  the  said  testatrix,  her  said  husband 
continued  to  reside  in  the  said  dwelling  house,  and  to  use  and  oc- 
cupy'the' said  house  and  lot,  with  all  the  household  furniture,  ex- 
cept plate,  until  his  death,  which  occurred  on  the  26th  of  Janu- 
ary, 1830.  That  the  said  Eliza,  after  the  death  of  the  testa- 
trix, continued  to  reside  in  the  said  house,  with  her  said  fath^ir, 
until  his  death,  and  immediately  after  his  death  she  took  posses- 
sion of  the  said  house  and  lot,  and  all  the  household  furnituire 
therein,  by  virtue  of  her  said  mother's  will  and  the  said  devise 
and  bequest  to  her  therein,  and  received  the  rents,  issues  and 
profits  thereof;  and  that  the  said  Eliza  sold  and  disposed  of  the 
said  household  furniture  and  other  personal  property  of  said  tes- 
tatrix, and  converted  the  same  or  the  most  of  it  into  money,  and 
placed  out  the  monies  arising  therefrom  at  interest,  or  purchased 
stocks  therewith,  or  otherwise  invested  the  same. 

That,  after  the  death  of  her  fathier,  the  said  Eliza,  under  the 
erroneous  impression,  as  the  complainants  believe,  that  tiie  said 
Eliza  was  indefeasibly  seized  in  fee  simple  of  the  said  house  and 
lot  and  had  full  power  and  authority  so  to  do,  undertook  to  sell 
ahd  convey  the  said  house  and  lot  to  her  said  brother  Edwaij^ 
Armstrong,  as  the  complainants  have  been  informed  and  believe, 
for  about  the  consideration  of  $ — ,  and  which  said  sum  was  pla- 
ced out  at  interest,  or  stocks  purchased  therewith,  and  has  been 
kept  out  at  interest  or  otherwise  invested  ever  since  that  tixhe^ 
by  her  or  by  her  trustee  hereinafter  named. 

That  shortly  after  the  execution  of  the  conveyance  by  the  said 
Eliza  for  the  said  house  and  lot,  a  marriage  being  intended  to  be 
liad  and  solemnized  between  Andrew  C.  Armstrong,  Esq^,  of 
New  Orleans,  and  the  said  Eliza,  a  certam  indenture  or  niar- 
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riage  contract  or  settlement  was  duly  made  and  executed,  dated 
November  5,  1838,  between  the  aaid  Eliza,  p%rty  of  the  first 
part,  the  said  Andrew  C.  Armstrong,  of  the  second  part,  and 
William  Kent,  Esq.,  of  the  city  of  New  York,  of  the  third 
part ;  reciting,  that  the  said  Eliza  was  possessed  of  and  enti- 
tled to  certain  personal  estate,  yiz.  a  certain  bond  of  Samuel  B. 
Ruggles,  for  ^2,000,  with  an  accompanying  mortgage,  said  bond 
bearing  date  November  1,  1836,  and  a  bond  of  Thomas  A.  Em- 
mett,  dated  December  1,  1835,  secured  by  a  mortgage,  for  $1,- 
400,  also  to  five  shares  of  the  capital  stock  of  the  Manhattan  Co., 
also*  to  twelve  shares  of  the  capital  stock  of  the  president,  direc- 
tors and  company  of  the  State  Bank  at  Elizabeth,  also  two  shares 
of  the  capital  stock  of  the  New  York  Insurance  Co.;  and  that  a 
marriage  was  intended  &c.;  and  that  it  was  agreed  that  all  the 
personal  property  of  the  said  Eliza  should  be  settled  as  therein 
provided  ;  by  which  said  indenture  the  said  Eliza,  for  the  consid- 
eration therein  mentioned,  and  with  the  approbation  of  the  said 
Andrew,  testified  by  his  being  a  party  thereto,  granted,  bargain- 
ed, sold,  assigned  &c.  unto  the  said  William  Kent,  all  and  sin- 
gular the  property  before  mentioned,  and  all  other  personal  pro- 
perty of  the  said  Eliza,  of  every  kind  and  description,  in  trust 
for  the  said  Eliza  until  the  said  marriage,  and  from  and  after  the 
aolemnization  thereof  to  collect  and  re-invest  the  same  at  his 
discretion,  and  to  vary  and  transpose  the  securities  therefor 
as  he  nxight  think  expedient;  and  during  the  joint  lives  of  the 
said  Eliza  and  Andrew  to  hold,  convey  and  transfer  the  said  pro- 
perty and  pay  and  apply  the  interest,  dividends  and  income  there- 
of to  such  person  and  persons  and  for  such  purposes  as  the  said 
Eliza  should,  from  time  to  time,  notwithstanding  her  coverture, 
by  any  writing  under  her  hand  direct  or  appoint ;  and  in  default 
of  such  appointment,  to  apply  and  pay  such  interest,  dividends 
and  income  into  the  hands  of  the  said  Eliza,  for  her  sole  and 
separate  use  and  benefit,  independent  of  her  said  intended  hus- 
band, and  without  being  subject  to  his  debts  or  control ;  and, 
from  and  after  the  death  of  the  said  Andrew,  if  the  said  Eliza 
should  survive  him,  to  convey  said  property  and  pay  all  the  in- 
terest and  income  thereof  to  the  said  Eliza,  absolutely,  and 
free  from  all  trusts.     But  if  the  said  Eliza  should  die  before  the 
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said  Andrew,  then  to  convey  such  property  to  such  person  or 
persons  as  the  said  Eliza  should,  by  her  will  or  deed,  executed 
in  the  presence  of  two  or  more  witnesses,  direct  and  appoint ; 
and  in  default  of  such  appointment,  in  trust  for  the  said  An- 
drew, during  his  natural  life,  and  on  his  death  to  hold  the  said 
property  for,  or  to  convey  the  same  to  such  person  or  persons  as, 
at  the  time  of  the  death  of  the  said  Eliza,  should  be,  according 
to  the  laws  of  the  State  of  New  York,  her  next  of  kin. 

That  the  property  so  conveyed  by  the  said  Eliza  to  the  said 
Wm.  Kent,  Esq.,  in  trust  as  aforesaid,  is  the  same  property,  or 
the  avails  thereof,  which  was  so  given  and  devised  by  the  testa- 
trix to  the  said  Eliza,  and  to  the  complainants  Charles  and  Mar- 
garet if  the  said  Eliza  should  die  without  issue  and  intestate, 
including  the  proceeds  of  the  sale  of  the  said  personal  property 
and  of  the  said  house  and  lot. 

That  the  marriage  between  the  said  Andrew  and  the  said  Eli- 
^a  was  solemnized  and  had  soon  after  the  execution  of  the  said 
marriage  settlement ;  and  that  the  said  William  Kent  took,  or 
received  into  his  possession  all  and  singular  the  said  trust  prop- 
erty so  conveyed  to  him  in  trust  as  aforesaid,  and  has  ever  since 
Teceived  the  interest,  profits  and  income  thereof. 

That  the  said  Eliza  died  November  27, 1839,  without  heirs  of 
her  body,  or  issue,  intestate  ;  and  that,  thereupon,  the  limita- 
tion over  to  the  complainants  Charles  and  Margaret,  in  the  will 
bf  their  said  mother,  took  effect,  and  they  became  entitled,  as 
tenants  in  common,  to  all  the  estate  and  property  in  and  by  the 
said  will  devised  and  given  to  the  said  Eliza,  as  aforesaid,  as 
the  sama,  in  and  by  the  said  will,  is  given  and  devised  to  the 
said  complainants  and  their  heirs,  to  be  equally  divided  between 
them  in  the  event  which  has  happened,  the  said  Eliza  having  died 
without  heirs  of  her  body  and  intestate. 

That  the  said  Edward  Armstrong,  after  the  said  conveyance 
of  the  said  house  and  premises  by  the  said  Eliza  to  him,  but  at 
which  particular  time  the  cotkiplainants  know  not,  sold  and  con- 
veyed the  same  to  one  James  Nuttman,  who  is  now  in  possession 
thereof  under  his  said  pretended  purchase. 

That  the  said  Peter  Kean,  to  whom  and  to  whose  heirs  the 
said  house  and  lot  were  conveyed  as  aforesaid,  died  in  the  year 
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1828,  leaving  John  Kean,  Julia  Kean,  now  the  wife  of  Hamilton 
Fish, .  and  Christine,  his  children  and  heirs  at  law ;  and  that  on 
the  death  of  the  said  Peter  Kean  the  legal  estate  in  the  said 
house  and  lot,  so  held  by  him  in  trust  as  aforesaid,  desoended  to 
the  said  John,  Julia  and  Christine,  as  his  heirs  at  law,  who 
thereby  became  trustees  of  the  said  premises  for  the  said  Mar- 
garet Armstrong  during  her  life,  and  after  her  death  in  trust  for 
the  complainants  Charles  and  Margaret ;  and  that  the  legal  ti- 
tle to  the  said  premises  is  now  vested  in  the  said  John,  Julia  and 
Christine  for  the  complainants  Charles  and  Margaret.  That 
the  said  Christine  is  a  minor,  and  therefore  cannot  join  the  other 
heirs  at  law  in  conveying  the  legal  title  of  the  said  house  and 
lot  to  the  complainants  Charles  and  Margaret,  without  the  di- 
rection of  a  Court  of  Equity ;  and  that  the  said  John  Kean^ 
HsEmilton  Fish  and  Julia  his  wife  and  Christine  Kean  deoUne  to 
act  in  the  said  trust  and  refuse  to  assert  the  rights  of  the  eoiaft- 
plainants  Charles  and  Margaret  to  the  said  house  and  lot  by 
bringing  an  action  of  trespass  and  ejectment  to  recover  the  pos- 
session thereof,  or  to  join  the  complainants  in  this  suit. 

That  by  a  marriage  contract  made  by  and  between  the  com- 
plainant Margaret  and  the  complainant  William  L.  Salter,  be- 
fore their  intermarriage,  dated  July  26, 1824,  all  the  property 
therein  mentioned  as  belonging  to  the  complainant  Margaret  was 
conveyed  to  the  said  Peter  Kean,  in  trust  for  the  complainant 
Margaret  as  therein  mentioned ;  and  all  the  property  which  she 
might  or  should  acquire  was  thereby  secured  to  her  for  her  sole 
and  separate  use ;  and  by  the  said  marriage  C9ntract  it  was  fur- 
ther agreed  and  provided  that  in  case  the  said  Peter  Kean  should 
die  during  the  said  coverture,  the  said  Margaret  might  choose 
any  other  person  as  trustee  to  manage  the  said  trust  property  ae- 
eording  to  the  terms  of  the  said  trust,  free  from  any  control 
of  the  complainant  William  L.  Salter.  And  that,  after  the 
death  of  the  said  Peter  Kean,  to  wit,  on  or  about  November  29, 
1880,  the  complainant  Margaret  didj  by  a  writing  under  her 
hand  and  seal,  of  that  date,  choose  and  appoint  the  complainant 
Gteorge  Elliott  as  her  trustee,  in  the  place  of  the  said  Peter 
Kean,  deceased. 

The  bill  prays,  that  the  equitable  rights  of  the  complainants 
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Charles  and  Margaret  under  the  will  of  their  said  mother  may 
be  ascertained  and  finally  decided ;  and  that  the  rights  of  the 
said  complainants  to  the  said  house  and  lot  may  be  established, 
and  the  sale  and  conveyance  thereof  by  the  said  Eliza  set  aside 
or  declared  null  and  void ;  and  that  the  said  John  Kean,  Hamil- 
ton Fish  and  Julia  his  wife  and  Christine  Kean  may  be  decreed 
to  convey  the  legal  title  to  the  said  house  and  premises  to  the 
complainants  Charles  and  Margaret,  and  that  the  possession  of 
the  said  house  and  premises  may  be  delivered  to  them ;  and  that 
an  account  may  be  decreed  and  directed  to  be  taken  of  the  rents 
and  profits  thereof  since  the  death  of  the  said  Eliza,  to  be  paid 
to  the  complainants  Charles  and  Margaret,  by  the  defendants, 
or  some  or  one  of  them  ;  and  that  an  account  may  be  taken,  by 
and  under  the  decree  and  direction  of  the  Court,  of  all  the  rest 
and  residue  of  the  estate  of  the  said  testatrix,  except  the  plate 
and  specific  legacies,  which  is  given  to  the  complainants  Charles 
and  Margaret  in  the  events  which  has  happened,  of  the  death  of 
the  said  Eliza  without  heirs  of  her  body  and  intestate,  and  of 
the  sales  and  investments  thereof,  and  of  the  part  or  amount 
thereof  granted,  assigned  and  transferred  to  the  said  William 
Kent,  in  trust  as  aforesaid,  by  the  said  marriage  agreement,  and 
of  the  investments  made  thereof  by  him,  and  of  what  he  has  re- 
ceived for  the  interest,  dividends  and  income  thereof  since  the 
death  of  the  said  Eliza ;  and  that  he  may  be  decreed  to  pay  or 
deliver  the  same  to  the  complainant  Charles  and  the  complainant 
Margaret  or  her  said  trustee  ;  and  for  further  relief. 

William  Kent  put  in  his  several  answer. 

He  admits  the  will.  He  says  that  on  or  about  the  1st  of 
April,  1830,  Eliza  sold  and  conveyed  the  house  and  lot  to  one 
Andrew  Thompson,  in  fee  simple,  for  $2,500.  That  the  same 
was  afterwords  sold  and  conveyed  to  Edward  Armstrong,  by  au- 
ditors appointed  by  the  Court  of  Common  Pleas  of  the  Borough 
of  Elizabeth  under  an  attachment  issued  out  of  that  court  against 
the  said  Thompson  as  a  non-resident  debtor.  That  he  has  no 
knowledge,  information  or  belief  that  the  said  Eliza  ever  under- 
took to  sell  and  convey  the  said  house  and  lot  to  the  said  £d- 
irard  Armstrong-  That  it  may  be  true  that  the  said  Eliza  also 
aold  and  disposed  of  the  household  furniture  and  other  personal 
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property  given  to  her  by  the 'said  will,  and  placed  at  interest  or 
invested  in  stocks  the  monies  arising  therefrom  and  from  the  sale 
of  the  said  real  estate ;  but  that  he  has  no  such  knowledge  or 
information  thereof  as  will  enable  him  explicitly  to  admit  or  de- 
ny the  same. 

He  admits  the  ante-nuptial  contract  between  Eliza  and 
Andrew  C.  Armstrong  and  himself  as  trustee ;  and  that  he  took 
or  received  into  his  possession  or  control  all  the  property  therein 
mentioned  and  thereby  conveyed  to  him  in  trust ;  and  that  he 
has  ever  since  received  the  interest,  dividends  and  profits  there- 
of, and  paid  and  applied  the  same,  and  every  part  thereof  whidi 
•  accrued  during  the  life  of  the  said  Eliza,  to  such  persons  and 
for  such  purposes  as  she  by  writing  under  her  hand  directed  and 
appointed,  or  into  her  hands  for  her  sole  and  separate  use ;  and 
since  the  death  of  the  said  Eliza  has  paid  over  the  same,  or  the 
greater  part  thereof,  to  the  said  Andrew  C.  Armstrong,  her  sur- 
viving husband,  as  by  the  said  marriage  contract  he  was  direct- 
ed and  required  to  do.  That  it  may  be  true  that  the  said  prop- 
erty so  conveyed,  assigned  and  transferred  to  him  by  the  said 
marriage  contract,  in  trust  aforesaid,  is  the  same  property,  or 
the  avails  thereof,  which  was  given  and  devised  by  the  said  Mar- 
garet Armstrong  to  the  said  Eliza,  by  her  said  will,  including 
the  proceeds  of  the  sale  of  the  ^  aid  personal  property  and  of  the 
said  house  and  lot ;  but  that  he  lias  no  such  knowledge,  informa- 
tion or  belief  thereof  as  will  enable  him  more  explicitly  or  posi- 
tively to  confess  or  deny  the  same. 

He  admits  the  death  of  Eliza,  on  the  29th  of  November,  1839, 
without  heirs  of  her  body  and  intestate  ;  and  that  her  husband, 
the  said  Andrew,  survived  and  still  survives  her ;  but  whether, 
on  her  death  and  during  the  life  of  said  Andrew,  the  said  Charles 
M.  Armstrong  and  Margaret  Salter,  under  the  will  of  the  said 
Margaret  Armstrong,  became  entitled  to  the  property  and  estate 
assigned,  transferred  ^nd  conveyed  to  him  as  aforesaid;  or 
whether,  inasmuch  as  the  said  Eliza  did  not  make  any  will  or 
deed  directing  or  appointing  to  whom  tliis  defendant  should  con- 
vey the  said  property,  this  defendant  is  bound,  by  virtue  of  the 
said  marriage  contract,  to  hold  the  said  property  to  and  for  the 
use  of  the  said  Andxew  d>unng  his  life,  is  a  question  of  law  which 
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he  submits  to  the  decision  of  the  Court,  declaring  himself  to  be 
ready  and  willing  to  perform  such  order  and  decree  in  the  prem- 
ises as  the  Court  shall  adjudge  to  be  equitable  and  just. 

He  admits  the  sale  and  conveyance  of  the  house  and  lot  by 
Edward  Armstrong  to  James  Nuttman,  and  that  Nuttman  is  in 
possession. 

He  admits  the  death  of  Peter  Kean,  leaving  the  children  and 
heirs  at  law  mentioned  in  the  bill,  one  of  whom,  Christine,  is  a 
minor. 

He  says  that,  after  the  decease  of  the  testatrix,  Margaret 
Armstrong,  and  in  August,  182?,  the  said  Margaret  Salter  and 
Charles  M.  Armstrong,  and  Edward  Armstrong  their  brother, 
executed,  under  their  hands  and  seals,  and  delivered  to  the  said 
Eliza  R.  Armstrong  a  deed  poll,  which  was  prepared  and  de- 
signed to  be  executed  also  by  the  said  William  Armstrong,  Sa- 
rah, the  wife  of  the  said  Edward  Armstrong  and  the  said  Wil- 
liam L.  Salter,  neither  of  whom,  in  fact  ever  signed  or  sealed 
the  same,  in  and  by  which  said  deed  the  said  Margaret  Salter, 
Charles  and  Edward  Armstrong,  after  reciting  ,among  other 
things,  that  the  said  Margaret  Armstrong,  the  testatrix,  made 
her  will,  by  which,  after  certain  legacies  and  bequests  to  persons 
therein  named  and  a  devise  to  William  Armstrong  during  his 
natural  life,  of  a  certain  house  and  lot  therein  named,  on  cer- 
tain conditions,  the  rest  and  residue  of  ^aid  estate  is  given,  be- 
queathed and  devised  to  the  said  Eliza  R.  Armstrong  absolutely 
and  to  her  heirs  forever,  as  by  reference  to  said  will  would  ap- 
pear, did,  jointly  and  each  of  them  individually,  confirm,  estab- 
lish, ratify  and  make  good  the  said  will  and  ^11  the  provisions 
thereof;  and  did,  also,  in  consideration  of  the  premises  therein 
recited  and  of  ^1  to  them  and  each  of  them  paid  by  the  said 
Eliza,  assign,  transfer,  quit  claim  and  set  over  to  the  said  Eliza, 
her  heirs,  executors,  administrators  and  assigns,  absolutely  and 
forever j  all  their  right,  title,  interest,  property,  estate,  claim  and 
demand  of,  in,  to  or  concerning  the  estate,  real  and  personal,  in 
possession,  reversion,  remainder  or  expectancy,  of  which  the 
said  Margaret  Armstrong,  during  her  life,  was  at  any  time  seiz- 
ed or  possei^sed,  interested  in  or  entitled  to,  (Excepting  always 
r*ach  property  as  in  and  by  the  will  of  the  said  Margaret  Arm- 
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Strong  they  or  either  of  them  by  any  legacy  or  devise  were  en- 
titled to,)  to  have  and  to  l^iold  the  same  unto  her  the  said  Elixa, 
her  heirs,  executors,  administrators  and  assigns,  absolutely  and 
forever. 

He  admits  that  Andrew  C.  Armstrong  claims  to  be  entitled, 
by  virtue  of  the  said  marriage  agreement^  to  the  interest,  diyi. 
dends  and  income  of  all  the  said  trust  property,  during  his  natu- 
ral: life  y  and  that  he,  this  defendant,  in  conformity  to  the  trusts 
upon  which  the  said  property  was  assigned  and  conveyed  to  him, 
and  in  the  honest  belief  that  he  was,  both  in  law  and  in  good 
conscience,  authorized  and  bound  so  to  do,  in  October  1840,  paid 
over  to  the  said  Andrew,  of  the  interest,  dividends  and  income 
which  have  accrued  from  the  said  trust  property  since  the  death 
of  the  said  Eliza,  the  sum  of  $306  40. 

Evidence  was  taken,  on  the  part  of  the  complainants,  by  which 
it  appeared  that  Eliza  R.  Armstrong  had  no  property  except 
what  she  derived  from  her  mother's  will. 

/.  W.  Scudder  for  the  complainants.  He  cited  4  KenVs 
Com.  533 ;  7  Bac.  M.  341 ;  1  Har.  JV.  J.  Rep.  26 ;  Pow.  on 
Dev.  373 ;  4  Term  Rep.  294 ;  2  Wm.  Bl.  1010,  889 ;  2  Hdst. 
Rep.  379  ;  6  Cruise's  Dig.  148,  404,  5 ;  2  Bl.  Com.  172,  3 ; 
Cro.  Jac.  590 ;  4  Wend.  278 ;  11  John.  Rep.  338 ;  1  lb.  441, 
9;  10  lb.  382;  20  lb.  483;  2  Cowen,  333;  6  lb.  180;  6 
Joh7i.  Rep.  185  ;  5  Easi^  501 ;  7  Cranck,  456 ;  3  Halst.  Rep. 
29;  2  Mass.  Rep.  57;  Saxton^  315;  llPfcA\  503;  Dong. 
759 ;  8  Term.  Rep.  54,  65 ;  Cowper,  657 ;  2  Atk.  241 ;  8 
Cow.  277;  15  Sarg.  and  Rawle^  190;  5  John.  Ch.  346;  1 
Gallisony  458. 

W.  Pennington  contra.  He  cited  4  KenVs  Com.  264,  275 ; 
Fitzherb.  314;  1  Jac.  and  Walk.  154;  5  Mass.  Rep.  b(^Q\ 
10  John.  Rep.  19 ;  15  lb.  109 ;  16  lb.  537  ;  7  Term  Rep.  270; 
4  lb.  605  ;  2  Bl.  Com.  398  ;  Lovel.  on  Wills,  256;  Ward  on 
Leg.  236;  Fearn.  Ex.  Dev.  167 ;  3  Meriv.  176 ;  6  John  Rep. 
346  ;  2  Green's  Rep.  174. 

Th£  Chancellor.    Mrs.  Margaret  Armstrong^  being  pes- 
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sessed  as  her  sole  and  separate  property,  free  from  the  control  of 
her  husband,  Col.  William  Armstrong,  of  a  ht>use  and  lot  in 
Elizabethtown  which  she  had  purchased,  and  which  had  been 
conveyed  to  Peter  Kean,  since  deceased,  in  trust  for  her  and  her 
heirs,  and  being  also  possessed  of  considerable  personal  estate 
and  of  other  real  estate,  and  having  full  power  to  dispose  of  the 
same  by  will,  made  her  will,  dated  September  16,  1827,  and 
thereby,  after  giving  her  plate  to  be  equally  divided  among  her 
four  children,  gave  and  devised  as  follows  :  ^^Item,  I  give  and 
bequeath  the  house  and  lot  in  Elizabethtown  which  I  purchased 
&c.,  and  which  was  conveyed  to  Peter  Kean  in  trust  for  me  and 
my  heirs,  to  my  beloved  husband,  William  Armstrong,  during  the 
full  end  and  term  of  his  natural  life,  to  be  used  and  occupied  by 
him  as  a  residence,  together  with  the  use  of  all  the  household 
furniture  (plate  excepted)  now  therein  contained ;  but  if  my  said 
husband  should  marry,  remove  to  foreign  parts,  or  elect  to  break 
up  house-keeping,  then  my  will  is  that  the  above  devise  to  him 
shall  become  null  and  void,  and  that  the  said  house  and  lot,  to- 
gether with  all  and  singular  the  household  furniture  therein,  shall 
become  the  absolute  property  of  my  beloved  daughter  Eliza  Ro- 
setta  Armstrong,  to  be  taken  and  held  by  her  under  the  like  re- 
strictions, limitations  and  conditions  as  the  property  hereinafter 
bequeathed  to  her."  She  tlicn  gives  to  her  husband  and  to  her 
sons  Edward  and  Charles  and  to  her  married  daughter  Margaret 
Salter  gold  rings,  to  be  procured  by  her  executor  and  executrix. 
She  then  expresses  her  regret  that  she  has  it  not  in  her  power  to 
provide  more  amply  for  her  children,  but  says  that  it  has  pleased 
God  to  place  two  of  them,  Edward  and  Margaret,  in  easy  cir- 
cumstances, and  as  her  beloved  son  Charles  has  both  the  disposi- 
tion and  the  ability  to  provide  a  decent  and  respectable  mainte- 
nance for  liimself,  in  his  profession,  she  trusts  they  will  all  cheer- 
fully acquiesce  in  her  will.  The  will  then  proceeds  as  follows : 
"Item.  I  give  and  bequeath  all  the  rest  and  residue  of  my  estate 
in  the  State  of  New  York  and  New  Jersey,  or  wherever  else  sit- 
uate,'whether  real,  personal  or  mixed,  together  with  the  reversion 
and  remainder  of  the  house  and  lot,  together  with  my  hoi^ehold 
furniture  heretofore  bequeathed  to  my  husband  during  \i$  nat- 
ural life,  or  so  long  as  he  shall  remain  unmarried  and  elect  to  oc- 
72 
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eupy  the  same  as  a  residence,  to  my  beloved  daughter  Elisa  Ro- 
0etta  Armstrong,  to  be  by  her  possessed,  enjoyed  and  occupied  to 
her  and  her  heirs  forever,  provided,  nevertheless,  that  she  shall 
and  do,  out  of  the  rents,  issues  and  profits  of  the  said  estate,  pro-  . 
vide  a  comfortable  maintenance  for  my  faithful  domestic  Catha- 
rine Small.  But  if  my  said  daughter  Eliza  should  die  without 
heirs  and  intestate,  then  my  will  is,  that  all  my  estate  herein 
above  devised  to  her  shall  vest  in  my  son  Charles  M.  Armstrong 
and  my  daughter  Margaret  Salter  and  their  heirs,  to  be  divided 
between  them,  share  and  share  alike."  The  will  then  appoints 
her  son  Edward  and  her  daughter  Eliza  executor  and  executrix 
thereof. 

The  testatrix  died  September  25,  1§27,  leaving  her  said  hus- 
band and  said  four  children  surviving  her.  The  husband  con- 
tinued to  reside  in  the  said  dwelling  house,  and  to  use  and  occu- 
py the  said  house  and  lot,  and  the  household  furniture,  (except 
the  plate.)  Eliza  continued  to  live  with  her  father  until  his  death, 
on  the  26th  January,  1830.  Immediately  after  his  death,  Eli- 
za took  possession  of  the  house  and  lot  and  the  household  fur- 
niture. She  sold  the  household  furniture  and  other  personal 
property  of  the  testatrix,  and  converted  it,  or  the  most  of  it, 
into  money,  and  placed  the  moneys  arising  therefrom  at  interest, 
or  purchased  stocks  therewith,  or  otherwise  invested  the  same, 
and  conveyed  the  said  house  and  lot  for  the  consideration  of  $ — , 
which  sum  was  placed  at  interest,  or  invested  in  stocks  or  other- 
wise, and  has  been  kept  at  interest  or  otherwise  invested  ever 
since  by  her  trustee  hereinafter  named. 

Shortly  after  the  execution  of  the  conveyance  by  the  said  EU- 
za  of  the  said  house  and  lot,  an  ante-nuptial  contract  was  made 
between  the  said  Eliza  and  her  intended  husband,  Andrew  C. 
Armstron^r,  and  William  Kent,  party  thereto  of  the  third  part, 
reciting  that  the  said  Eliza  was  possessed  of  and  entitled  to  cer- 
tain personal  estate,  viz :  a  bond  and  mortgage  for  $2,000,  (de- 
scribing them,)  dated  November  1,  1836,  a  bond  and  mortgage 
for  $1,400,  (describing  them,)  dated  December  1,  1835,  ai\jd  17 
shares  of  bank  stock,  (describing  them,)  and  two  shares  of  insu- 
rance stock,  (describing  them,)  and  that  a  marriage  was  intended 
&c.;  and  that  it  was  agreed  that  all  the  personal  property  of  the 
Baid  Elisa  ahould  \>e  a^l\)L^d  ^  \2[iKt^m  i^rovided ;  and  eonyeying 
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the  said  personal  property  mentioned  in  the  said  marriage  lurti- 
des,  and  all  other  personal  property  of  the  said  Eliza,  to  Wil- 
liam Kent,  in  trust  for  the  said  Eliza  until  the  said  marriage, 
and  after  the  marriage  to  collect  and  re-invest  the  same ;  and 
during  the  joint  lives  of  the  said  Eliza  and  Andrew  to  hold, 
convey  and  transfer  the  said  property  and  pay  and  apply  the  in- 
terest, dividends  and  income  thereof  to  such  persons  and  for  such 
purposes  as  the  said  Eliza  should,  from  time  to  time,  notwith- 
standing her  coverture,  by  any  writing  under  her  hand  direct  or 
appoiiit  y  and  in  default  of  such  appointment,  to  apply  and  pay 
such  interest,  dividends  and  income  into  the  hands  of  the  said 
Eliza,  for  her  sole  and  separate  use  and  benefit,  independent  of 
her  said  intended  husband,  and  without  being  subject  to  his  debts 
or  control ;  and,  from  and  after  the  death  of  the  said  Andrew, 
if  the  said  Eliza  should  survive  him,  to  convey  said  property  and 
pay  all  the  intcH^st  and  income  thereof  to  the  said  Eliza,  abso- 
lutely, and  free  from  all  trusts.  But  if  the  said  Eliza  should  die 
before  the  said  Andrew,  then  to  convey  such  property  to  such 
person  or  persons  as  she  should  by  will  or  deed,  executed  in  the 
presence  of  two  or  more  witnesses,  direct  and  appoint ;  and  in 
default  of  such  appointment,  in  trust  for  the  said  Andrew,  du- 
ring his  natural  life,  and  on  his  death  to  hold  the  said  property 
for,  or  to  convey  the  same  to  such  person  or  persons  as,  at  the 
time  of  the  death  of  the  said  Eliza,  should  be,  according  to  the 
law&  of  the  State  of  New  York,  the  next  of  kin. 

The  marriage  took  place,  and  the  trustee,  William  Kent,  re- 
ceived the  property  mentioned  in  the  marriage  settlement, 

Eliza  R.  Armstrong  died  November  27, 1839,  without  issue 
and  intestate. 

The  bill  prays  that  the  equitable  rights  of  the  complainants 
Charles  M.  Armstrong  and  Margaret  Salter  under  the  will  of 
their  said  mother  be  ascertained  and  finally  settled ;  that  the 
rights  of  the  said  complainants  to  the  said  house  and  lot  may  be 
established,  and  that  the  sale  thereof  by  the  said  Eliza  may  be 
set  aside  or  declared  void ;  and  that  the  heirs  of  Peter  Kean, 
deceased,  (made  parties  defendants,)  may  convey  the  legal  title 
to  the  said  house  and  lot  to  the  complainants  Charles  and  Mar- 
garet, and  that  the  possession  of  the  said  house  and  premises  be 
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delivered  to  them ;  and  that  an  account  may  be  directed  to  be 
taken  of  the  rents  and  profits  thereof  since  the  death  of  the  stdd 
Eliza,  and  that  they  may  be  paid  to  the  complainants  Charles 
and  Margaret,  and  that  an  account  may  be  decreed  to  be  taken 
of  all  the  rest  and  residue  of  the  estate  of  the  said  testatrix 
which  is  given  by  the  said  will  to  the  complainants  Charles  and 
Margaret  in  the  event  of  the  death  of  the  said  Eliza  "without 
heirs  and  intestate,"  and  of  the  sales  and  investments  thereof, 
and  of  the  part  or  amount  thereof  transferred  to  the  said  Wil- 
liam Kent,  in  trust  as  aforesaid,  by  the  said  marriage  articles, 
and  of  the  investments  made  thereof  by  him,  and  of  what  he 
lias  received  for  the  interest,  dividends  and  income  thereof,  since 
the  death  of  the  said  Eliza,  and  that  he  may  be  decreed  to  pay 
or  deliver  the  same  to  the  complainants  Charles  and  Margaret. 

Andrew  C.  Armstrong,  William  Kent,  James  Nutman,  (who 
claims  the  house  and  lot  by  mesne  conveyance  thereof  from  Eli- 
za's grantee  thereof,)  and  and  the  heirs  of  Peter  Kean,  deceased, 
are  made  defendants. 

Assuming  that  the  bonds  and  mortgages,  stocks  «nd  personal 
property  conveyed  by  the  said  mar^:iage  settlement  to  W  Kent, 
in  trust  as  therein  stated,  are  the  proceeds  of  the  property  de- 
vised and  bequeathed  by  the  will  of  Mai'garet  Armstrong  to  Eli- 
za R.  Armstrong,  in  the  manner  in  the  said  will  pro\4ded,  with 
the  limitation  over  as  also  therein  provided,  the  questions  pre- 
sented for  consideration  are  the  same  as  would  be  presented  to  a 
court  of  law  under  u  will  made  by  one  having  the  legal  estate  in 
this  real  and  personal  property  devising  and  bequeathing  to  Eliza 
R,  Armstrong  in  the  manner  provided  by  this  will  with  the  lim- 
itation over  therein  provided. 

It  is  a  devise  of  all  the  rest  and  residue  of  the  estate,  real, 
personal  or  mixed,  to  Eliza  R.  Armstrong,  to  be  by  her  possess- 
ed, enjoyed  and  occupied  to  her  and  her  heirs  forever ;  but  if  she 
should  die  without  heirs  and  intestate,  then  that  all  the  estate 
above  devised  to  her  shall  vest  in  her  brother  Charles  M,  Arm- 
strong and  sister  Margaret  Salter  and  their  heirs,  to  be  divided 
between  them,  share  and  share  alike. 

The  questions  presented  are : 

Ist.  Whether  these  clauses  taken  together,  and  by  force  of 
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the  words  "and  intestate,^'  do  or  do  not  give  to  Eliza  a  fee  sim- 
ple in  the  lands,  and  an  absolute  property  in  the  personal  estate^ 
or  if  not  a  fee  simple  in  the  lands,  an  absolute  property  in  the 
personal  estate. ' 

2d.  If  by  force  of  the  words  "  and  intestate"  neither  a  fee 
simple  in  the  lands,  nor  an  absolute  property  in  the  personal  es- 
tate is  given,  what  estate  is  given  to  Eliza  in  the  lands  1  Is  it  a 
fee  tail  in  Eliza,  with  a  contingent  remainder  over  to  Charles  and 
Margaret,  or  is  the  limitation  over  to  t)harles  and  Margaret  an 
executory  devise?  In  other  words,  are  the  words  "without heirs," 
or  the  words  "without  heirs  and  intestate,'^  to  be  construed  to 
mean  an  indefinite  failure  of  issue,  or  only  a  failure  of  issue  at 
the  time  of  Eliza's  death. 

3d.  If  the  will  be  construed  to  give  Eliza  an  estate  tail  in  the 
lands,  what  estate  or  interest  had  she  in  the  personal  property? 

4th.  If  the  limitation  over  be  construed  to  be  an  executory 
devise,  is  (such)  a  limitation  over  of  personal  property  on  one'a 
dying  without  heirs  and  intestate  within  the  rules  of  law  ? 

5th.  What  was  the  efiect  in  law  of  the  deed  from  Margaret 
Salter,  Charles  M.  Armstrong  and  Edward  Armstrong  to  Eliza 
Rosetta  Armstrong,  referred  to  in  the  pleadings,  and  how  does 
it  affect  the  trust  to  William  Kent? 

These  I  conceive  to  be  questions  involving  rules  of  property 
that  should  be  settled  by  the  law  courts,  and  I  shall  accordingly 
direct  a  case  to  be  made  for  the  opinion  of  the  Supreme  Court 
thereon. 

.  The  case  was  argued  before  the  Supreme  Court,  and  the  fol- 
lowing is  a  copy  of  the  opinion  certified  by  the  Supreme  Court  to* 
the  Chancellor. 

NEW-JERSEY  SUPREME  COURT. 

OCTOBER  TERM,  1848. 

Between  Charles  M.  Armstrong,  Wil- 
liam D.  Sadter  and  Margaret  his 
wife,  and  Geo.  T.  Elliot,  complainants, 

and 
Andrew  C.  Armstrong,  Wil'm.  Kent, 
James  Nutman,  John  Kean,  Ham- 
ilton Fish  and  Julia  his  wife, 
and  Christine  Kean,  defendants. 


On  a  Case  submit^ 
ted  by  the  Chancel- 
'  lor  to  the  Supreme 
Court. 
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I,  Henry  W.  Green,  Chief  Justice  of  the  Supreme  Court, 
do  certify  to  his  Honor  Oliver  S.  Halsted,  Chancellor  of  the 
State  of  New  Jersey,  that  the  questions  submitted  in  the  above 
eause  came  on  to  be  heard  before  the  Justices  of  the  Supreme 
Court,  at  the  July  term  of  said  Court,  in  the  presence  of  the 
Chief  Justice  and  Justices  Nevius  and  Carpenter,  and  were  then 
debated  bv  the  counsel  of  the  respective  parties,  and  the  Court 
took  time  to  consider  the  same  until  the  present  October  term  of 
said  Court,  and  I  report,  as  the  unanimous  opinion  of  the  said 
Court,  that  Margaret  Armstrong,  by  the  will  in  the  said  case 
mentioned,  in  the  residuary  clause  thereof,  devised  to  her  daugh- 
ter Eliza  Rosetta  Armstrong  an  estate  in  fee  simple  in  the  lands, 
and  bequeathed  to  her  an  absolute  property  in  the  persotial  es- 
tate therein  devised  and  bequeathed  to  her ;  that  the  words  ^^with- 
out  heirs  and  intestate,"  in  that  clause,  implies  a  power  of  dis- 
position, and  is  inconsistent  with  and  avoids  the  limitation  over ; 
that  so  far  as  the  said  lands  and  personal  estate  were  embraced, 
in  the  property  conveyed  to  William  Kent  the  same  passed  under 
the  trusts  expressed  in  the  marriage  article  referred  to  in  the 
said  case.  And  I  further  report  as  the  opinion  of  the  said  Court, 
that  the  deed  referred  to  did  not,  in  the  view  taken  of  the  case 
by  the  Court,  aflFect  the  trust  in  William  Kent. 

Dated,  10th  February,  1849. 

HENRY  W.  GREEN. 

The  opinion  of  the  Supreme  Court  will  be  found  at  length  in 
/.  Zabriskie^s  Rep.  518. 

A  decree  was  signed  by  the  Chancellor  accordingly. 
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Joseph  H.  VanMater  Jr.  y.  Dahiel  Holmes. 


The  bill  stated  that,  in  January,  1842.  H.  V.  and  J.  V.,  in  cooBideration  of  $10,000, 
conveyed  to  the  complainant  a  farm ;  that  the  agreement  for  the  lale  had  been  coa- 
eladed  some  dayi  prior  to  the  execution  of  the  deed  ;  that  the  deed  was  recorded  a 
few  days  after  its  delivery.  That  at  the  delivery  of  the  deed  the  complainant  wag 
ignorant  of  the  existence  of  h  judgment  in  favor  of  the  defendant  in  the  bill  againet 
the  laid  H.  V.  and  J.  V.,  or  that  the  defendant  held  a  judgment  bond  againtt  theia. 
Thai  the  object  of  H.  V.  and  J.  V.,  in  selling  naid  farm,  was  to  raise  money  to  pay 
their  creditors,  of  whom  the  defendant  was  one ;  and  that  the  said  money  wtM  duly 
applied  in  the  payment  of  their  debts.  That  during  the  negotiation  for  the  said  pur- 
chase by  the  complainant  the  defendant  was  acquainted  with  the  whole  matter,  and 
was  told  by  H.  V.  of  the  intended  sale  to  tha  complainant,  and  advised  the  making 
thereof,  and  knew  that  the  complainant  was  buying  the  property  supposing  it  to  ba 
elear  of  any  judgment  in  his  favor;  but  that  the  defendant,  after  said  agreement  of 
purchase  and  sale  had  been  made,  and  on  the  19(h  of  January,  184S,  had  a  judgment 
entered  up  on  a  judgment  bond  he  held  against  said  H.  V.  and  J.  V.  That 
the  said  H.  V.  and  J.  V.  had  ample  real  estate  remaining  in  them  after  the  said  sale 
to  satisfy  the  defendant's  judgment,  but  that  he  released  the  same,  or  large  portione 
thereof,  from  the  lien  of  said  judgment.  That  the  defendant,  before  the  said  sale, 
held  two  judgments  against  the  said  H.  V.  and  J.  V.  which  had  been  assigned  to  hioit 
and  that,  on  the  7th  December,  1842,  they  transferred  to  him  a  draft  for  16,000, 
drawn  upon  and  accepted  by  certain  persons  in  Kentucky,  as  collateral  security  for 
the  payment  of  his  said  two  last  mentioned  judgments,  amounting  to  about  $5,000, 
the  defendant  agreeing,  under  hand  and  seal,  to  apply  what  he  should  receive  on  the 
said  draft,  first,  to  the  payment  of  ,hb  said  two  last  mentioned  judgments,  and  to  ac- 
count fur  the  ourplos.  That  the  defendant  received  on  said  draft  $5,287  52,  and  did 
not  apply  the  same  on  his  raid  two  judgments,  but  raised  the  amount  of  said  judg- 
ments by  Kaleff  on  execution,  and  now  insisrs  on  appropriating  «aid  money  to  judg- 
mentH  entered  since  the  «iaid  deed  to  the  complainant  and  which  the  defendant  holde 
against  the  tiald  H.  V.  and  J.  V.,  leaving  older  judgments  unpaid  and  thereby  char- 
ging the  complainant's  farm  with  the  amount  thereof.  And  that  the  defendant  ha* 
caused  an  execution  issued  on  his  said  judgment  of  January  19,  1842,  to  be  levied 
upon  the  complainant's  said  farm.  The  bill  prayed  relief,  and  an  injunction  restrain- 
ing sale  on  the  last  mentioned  execution.    The  injunction  was  allowed. 

An  answer  was  put  in.  and  a  motion  thereupon  made  to  dissolve  the  injunction.  Tka 
injunction  was  retained  until  the  hearing. 

On  the  10th  of  At>ril,  1845,  Joseph  H.  VanMater  Jonr.  ex- 
hibited his  bill,  stating,  that  in  January,  1842,  Holmes  Van 
Mater,  his  father,  and  Joseph  H.  VanMater,  his  uncle,  in  con- 
sideration of  $10,000,  sold  and  conveyed  to  him  a  valuable 
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fann  in  Middletown,  Monmouth  county.  That  the  agreement 
for  dale  had  been  concluded  some  days  prior  to  the  execution 
and  delivery  of  the  deed.  That  very  shortly  after  the  delivery 
of  the  deed,  to  wit,  on  the  22d  of  January,  1842,  it  was  record- 
ed in  the  clerk's  office  of  Monmouth.  That  at  the  time  of  the 
negotiation  for  the  purchase  of  said  farm,  as  well  as  at  the  time 
of  the  delivery  of  the  deed  therefor,  he  was  ignorant  of  the  exis- 
tence of  the  judgment  in  favor  of  the  defendant,  Daniel  Holmes, 

for  $19,427  86,  to  secure  the  sum  of  $ ,  or  of  any  other 

judgment  of  like  character ;  and  he  was  likewise  ignorant  that 
he  held  a  judgment  bond  therefor.  That  he  was  confident  the 
estate  of  the  said  Joseph  H.  and  Holmes  VanMater  was  amply 
sufficient  to  pay  all  judgments  then  had  and  entered  against 
them.  That  thereupon  he  purchased  said  farm  at  a  full  and  fair 
price,  and  accepted  a  deed  therefor,  with  warranty  against  all 
incumbrances.  That  the  object  of  the  sale  of  said  farm  was  to 
raise  money. for  the  creditors  of  the  said  Joseph  H.  and  Holmes 
VanMater,  of  whom  the  defendant  was  one ;  and  the  complain- 
ant charges  that  the  said  money  was  was  duly  applied  in  pay- 
ment of  debts  of  the  said  Joseph  H.  and  Holmes  VanMater. 

The  bill  states  that,  during  the  time  of  the  negotiation  for  the 
purchase  of  the  said  property  by  the  complainant,  the  defendant 
iras  acquainted  with  the  whole  matter ;  that  the  defendant  is 
the  brother-in-law  of  the  said  Joseph  H.  and  Holmes  VanMa- 
ter and  the  uncle  of  the  complainant ;  that  he  lived  near  the 
complainant,  frequently  saw  and  talked  with  him,  and  had  every 
opportunity  of  informing  the  complainant  of  his  judgment,  or  of 
his  intention  to  obtain  a  judgment,  before  the  delivery  of  the 
deed  to  the  complainant.  That  the  defendant  was  told  by  the 
said  Holmes  VanMater,  the  complainant's  father,  of  the  intend- 
ed sale  to  the  complainant,  the  price  &c.,  and  advised  and  coun- 
seled the  sale  being  made.  That  he  weU  knew  the  complainant 
was  buying  said  property  clear,  as  complainant  supposed,  of  any 
such  judgment  as  he  now  claims  against  it.  That,  notwith- 
standing all  this,  after  the  agreement  to  purchase  had  been  made, 
and  he  knew  it,  as  complainant  charges,  and  nothing  remained 
but  the  execution  and  delivery  of  the  deed,  the  defendant,  as  the 
eomplainant  believes,  went  to  New  Brunswick  and  had  a  judg* 
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ment  signed,  on  the  19th  of  January,  1842,  before  a  justice  of 
the  Supreme  Court,  for  $19,429  36,  debt,  and  $4  costs,  and 
forthwith  sent  the  record  to  the  clerk's  oflBice  of  the  Supreme 
Court  at  Trenton,  where  it  was  filed  (Jn  the  20th  of  the  same 
month  ;  and  the  complainant  submits  that,  under  these  circum- 
stances, the  said  judgment  is  not  a  lien  prior  to  the  complain- 
ant's deed ;  that  the  defendant  was  bound  in  equity  to  apprise 
the  complainant  of  his  intended  action  on  his  judgment  bond, 
the  same  bearing  date  August  31,  1841,  or  of  the  judgment  it- 
self after  the  same  was  signed ;  and  that  his  failure  to  do  so, 
his  standing  by,  advising  the  sale  and  seeing  the  complainant 
purchase  without  notifying  him  of  any  claim  or  incumbrance, 
and  knowing,  too,  the  embarrassments  of  the  said.  Joseph  H.  and 
Holmes  VanMater  and  the  little  security  their  covenants  would 
give  to  the  purchaser,  was  a  fraud  in  equity  which  avoids  his 
judgment  as  against  the  complainant. 

That,  subsequent  to  the  said  conveyance  to  the  complainant, 
the  said  Joseph  H.  and  Holmes  VanMater  were  yet  the  owners 
of  a  very  large  and  valuable  real  estate  in  said  county ;  that  the 
defendant's  said  judgment  was  a  lien  on  the  said  remaining  real 
estate ;  all  which,  in  equity,  must  have  been  first  sold  to  paj 
said  judgment  before  the  defendant  could  fall  back  on  the  fam 
which  had  been  before  sold  to  the  complainant. 

The  bill  charges,  that  there  was  ample  real  estate  remaining, 
after  the  sale  to  the  complainant,  to  have  satisfied  the  said  judg- 
ment ;  but  that  the  defendant,  without  the  assent  of  the  com- 
plainant,  released  and  discharged  said  real  estate,  or  large  por- 
tions thereof;  and,  more  particularly,  he  released  and  dischar- 
ged from  his  said  judgment  a  farm,  situate  in  said  county,  sold 
and  conveyed  to  one  — .  Cook  for  $13,000  or  thereabouts ;  and 
the  complainant  submits,  that  the  defendant  cannot  thus  inter- 
fere with  and  destroy  the  rights  and  equities  of  the  complainant ; 
and  that,  by  his  act  aforesaid,  he  has  released  and  discharged 
the  farm  of  the  complainant  from  his  said  judgment,  if  the  same 
ever  was  a  lien  thereon. 

That  the  defendant  held  two  judgments  against  the  said  Jo- 
seph H.  and  Holmes  VanMater,  which  had  been  assigned  to  him; 
one  in  favor  of  Elisha  Laird  for  $ or  thereabouts,  and  one 
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in  favor  of  — .  Hendrickson  for  ^ or  thereabouts. 

That  on  the  7th  of  December,  1842,  a  draft,  drawn  by  Jo- 
seph H.  VanMater,  endorsed  by  Holmes  VanMater,  upon  cer- 
tain persons  in  Kentucky,  and  by  them  accepted,  for  $6,000, 
was  assigned  to  the  defendant,  as  collateral  security,  to  pay  him 
the  two  judgments  last  mentioned,  amounting  together  to  about 
$5,000  ;  and  the  defendant,  at  the  time  of  the  assignment  and 
accompanying  the  same,  promised  and  agreed,  by  writing  under 
his  hand  and  seal,  that  he  would,  on  the  receipt  of  the  balance 
due  on  said  bill  of  exchange  or  draft,  apply  the  proceeds^  in  the 
first  place,  to  the  payment  of  the  said  Laird  judgment,  and  sec- 
ondly, to  the  payment  of  the  said  Hendrickson  judgment ;  and 
if  more  than  Enough  for  those  purposes  he  was  to  account  for  the 
surplus.  That  the  defendant  received  en  said  draft  $5,287  52, 
as  the  complainant  is  informed  and  believes,  and  has  neglected 
and  refused  to  apply  the  said  money  on  the  said  two  judgments; 
but  raised  the  amount  of  said  judgments  by  sales  on  execution, 
and  now,  as  the  complainant  is  informed,  insists  on  his  right  to 
appropriate  said  money  to  judgments  entered  since  the  said  deed 
to  the  complainants,  and  which  he  holds  against  the  said  Joseph 
H.  and  Holmes  VanMater,  leaving  an  older  judgment  or  older 
judgments  unpaid,  and  thereby  reaching  back  of  the  complain- 
ant's said  deed,  and  charging  his  said  farm  with  the  amount 
thereof. 

The  bill  states  that  the  complainant  is  informed  and  believes, 
that  divers  other  large  sums  of  money,  more  particularly  $700, 
or  thereabouts,  received  on  a  note  given  by  one — .  Cook  to  said 
Joseph  H.  and  Holmes  VanMater,  and  placed  in  the  hands  of 
the  defendant  for  collection,  has  never  been  accounted  for  by  the 
defendant,  nor  specifically  appropriated  by  any  one  to  the  pay- 
ment of  any  particular  debt ;  which  said  sums,  the  complainant 
insists,  the  law  will  now  apply  to  the  said  oldest  judgment  in  fa- 
vor of  the  defendant,  and  thereby  relieve  the  complainant's  farm 
of  that  amount  of  burden,  if  the  said  judgment  be  an  incum- 
brance at  all  thereon. 

That  at  the  time  of  the  said  sale  to  the  complainant  the  said 
Joseph  H.  and  Holmes  VanMater  were  much  embarrassed,  and 
that  they  have  been  since  sold  out  at  sheriff's  sales,  by  virtue  d 
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sundry  executions  in  favor  of  the  defendant  and  others ;  and 
that  they  are  now  wholly  without  means  to  respond  to  the  com- 
'  plainant  on  their  said  covenants  of  warranty  in  their  said  deed 
to  him ;  and  that  if  the  farm  in  question  be  sold  under  execu- 
tion the  complainant  will  bo  entirely  without  remedy. 

That  the  defendant  has  had  an  execution  issued  on  his  judg- 
ment of  January  19,  1842,  and  levied  en  the  complainant's 
farm. 

The  bill  prays,  that  the  said  judgment  may  be  declared  not  to 
be  a  lien  or  incumbrance  on  the  said  farm  of  the  complainant ;  or, 
if  the  Court  shall  think  it  is  an  incumbrance,  then,  that  an  ac- 
count be  taken  of  all  monies  received  by  the  defendant  as  before 
mentioned,  and  that  the  same  may  be  credited  on  the  judgments 
first  entered ;  or,  if  the  Court  shall  think  this  cannot  be  now 
done,  they  having  been  paid  and  satisfied,  then,  that  the  credit 
be  put  upon  the  oldest  unsatisfied  judgment ;  and  that  the  com- 
plainant may  have  the  benefit  of  the  doctrine  of  substitution  in 
those  cases  where  the  defendant  has  had  the  option  of  two  funds ; 
and  that  a  general  account  may  be  taken  of  all  monies  which  the 
defendant  has  received  or  might  have  received  but  for  his  default 
upon  his  said  judgment,  and  the  complainant's  farm  held  liable 
for  the  balance  only  ;  and  that,  in  the  mean  time,  the  defendant 
and  the  sheriff  be  restrained  by  injunction  from  proceeding  to 
sell  the  said  farm  of  the  complainant  on  the  said  execution. 

An  injunction  was  granted  according  to  the  prayer  of  the  bill. 

The  defendant  put  in  his  answer,  on  the  7th  of  April,  1847. 
He  says  he  has  understood  and  believes  it  to  be  true  that,  on  the 
21st  or  22d  of  January,  1842,  Joseph  H.  and  Holmes  VanMa- 
ter,  in  consideration  of  $10,000,  sold  and  conveyed  to  the  com- 
plainant the  farm  in  the  bill  mentioned,  and  that  the  deed  there- 
for was  recorded  on  the  22d  of  January,  1842 ;  but  says  he  is 
ignorant  whether  the  said  deed  was  actually  delivered  on  the  21st 
or  22d  of  January,  1842. 

He  says  he  is  ignorant  whether  or  not  the  agreement  or  any 
agreement  for  said  farm  had  been  concluded  some  days  or  any 
other  time  prior  to  the  execution  and  delivery  of  said  deed  ;  but 
if  there  was  any  such  agreement  concluded  prior  to  the  execu- 
tion and  delivery  of  said  deed,  he  says  he  was  entirely  ignorant 
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that  any  such  agreement  had  been  concluded,  except  that  he  vas 
told  by  Aaron  Longstreet,  a  few  days  before  he  entered  up  his 
judgment,  that  Holmes  VanMater  had  agreed  to  let  the  complain- 
ant have  said  farm,  but  that  Joseph  VanMater  was  not  willing 
to  enter  into  such  agreement. 

He  says  he  does  not  know,  of  his  own  knowledge,  whether  or 
not  the  complainant,  either  at  the  time  of  the  alleged  negotiation 
for  the  purchase  of  said  farm,  or  at  the  time  of  the  delivery  of 
the  deed  therefor,  was  entirely  ignorant  of  this  defendant's  judg- 
ment for  $19,427  86 ;  but  he  says  that  his  judgment  bond  upon 
which  said  judgment  is  entered  is  dated  and  was  delivered  on 
the  31st  of  August,  1841 ;  and  that  he  left  home  on  his  way  to 
Trenton  on  the  17th  or  18th  of  of  January,  1842,  for  the  pur- 
pose of  entering  up  said  judgment ;  and  he  states  that  he  believes 
and  charges  the  truth  to  be  that  the  complainant,  when  this  de- 
fendant so  left  home,  well  knew  of  the  existence  of  the  said 
judgment  bond  and  that  this  defendant  left  home  on  his  way  to 
Trenton  for  the-express  purpose  of  entering  up  said  judgment 
bond ;  and  he  further  charges  the  truth  to  be  that  the  complain- 
ant, at  and  before  he  received  his  said  deed,  well  knew  that  this 
defendant  had  gone  for  the  purpose  of  entering  up  his  said  judg- 
ment bond,  or  that  the  complainant  had  been  informed  or  had 
reason  to  suspect  that  this  defendant  had  gone  to  Trenton  to  en- 
ter judgment  on  his  said  bond  and  actually  had  so  done. 

He  denies  that  the  complainant,  either  at  the  time  of  the  al- 
leged negotiation  or  at  the  time  of  the  delivery  of  the  deed,  was 
ignorant  that  this  defendant  held  the  said  judgment  bond ;  but, 
on  the  contrary,  he  says  that  at  and  prior  to  the  date  of  the  said 
judgment  bond,  the  complainant  was  indebted  to  this  defendant 
between  $1,500  and  $1,800,  for  goods  and  merchandize  previ- 
ously sold  by  this  defendant  to  the  complainant,  for  which  this 
defendant  held  the  joint  note  of  the  complainant  and  Holmes 
VanMater,  and  which  said  debt  of  the  complainant  was,  at  the 
time  of  the  giving  of  said  judgment  bond,  at  the  urgent  solicita- 
tion of  the  said  Holmes  VanMater,  incorporated  in  and  made 
part  of  the  consideration  of  the  said  judgment  bond,  and  said 
note,  of  complainant  and  Holmes  VanMater  delivered  up  to  said 
Holmes  VanMater  and  considered  in  the  arrangement  then  made 
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as  80  muci}  cash ;  all  which  was  done,  as  this  defendant  express- 
ly  charges,  with  the  knowledge  and  consent  of  the  complainant ; 
and  of  all  which,  this  defendant  expressly  charges  and  belieyes^ 
the  complainant  had  full  knowledge  from  the  time  of  the  execu- 
tion of  said  judgment  bond  until  the  actual  entry  of  said  judg- 
ment. 

He  says  he  is  ignorant  whether  or  not  the  complainant  was, 
either  at  the  time  of  the  alleged  negotiation  or  at  the  time  of  de- 
livery of  said  deed,  confident  that  the  estate  of  said  J.  H.  and  H; 
VanMater  was  amply  sufficient  to  pay  all  judgments  then  held 
against  them,  or  purchased  said  farm  upon  any  such  confidence ; 
but  he  admits  the  complainant  gave  a  full  fair  price  for  said  farm, 
with  full  warrantyagainst  all  incumbrances ;  but  he  does  not  know 
that  the  price  the  complainant  gave  for  it  was  beyond  its  actual 
value. 

He  says  he  is  ignorant  whether  or  not  the  object  of  said  sale 
was  to  raise  money  for  the  creditors  of  said  Joseph  H.  and 
Holmes  VanMater  ;  but  admits  that  he  was  and  is  one  of  their  . 
creditors,  and  denies  that  he  ever,  as  one  of  said  creditors,  re- 
ceived any  of  the  proceeds  of  said  sale,  and  says  he  does  not 
know  and  does  not  believe  that  said  money  was  duly  applied  in 
payment  of  debts  of  said  Joseph  H.  and  Holmes  VanMater. 

He  denies  that  during  the  time  of  said  alleged  negotiation  he 
was  acquainted  with  the  whole  matter,  further  than  what  is  sta- 
ted in  this  answer ;  but  admits  he  is  the  brother-in-law  of  the 
said  Joseph  H.  and  Holmes  VanMater  and  the  uncle  of  com- 
plainant, and  that  he  lived  near  the  complainant  and  frequently 
saw  and  talked  with  him ;  but  he  denies  that  he  had  every  or  any 
oi>portunity  of  informing  the  complainant  of  the  said  judgment 
previous  to  the  delivery  of  the  complainant's  deed.  On  the  con- 
trary, he  states  that  he  did  not  return  from  Trenton,  at  the  time 
of  entering  up  said  judgment,  until  the  22d  or  23d  of  January, 
1842,  and  which  was  after  the  delivery  of  the  complainant's 
deed. 

He  adnlits  that,  from  the  date  of  his  said  judgment  bond  until 
he  left  home  for  Trenton,  as  aforesaid,  to  enter  it  up,  he  had 
every  opportunity  of  informing  the  complainant  of  his  intent  to 
obttdn  judgment  on  his  said  bond,  but  he  denies  that  he  had  any 
opportunity  after  he  left  home  as  aforesaid  before  the  ddivery  of 
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the  complainant's  deed ;  but  he  says  that  he  made  use  of  no 
means  to  conceal  his  intentions  of  entering  np  judgment  on  his 
said  bond  from  the  complainant ;  but,  on  the  contrary,  he  states 
and  charges  the  truth  to  be,  that  the  complainant  well  knew  of 
his  said  judgment  bond  from  its  date,  and  had  no  reason  to  ex- 
pect or  believe  that  this  defendant  would  delay  entering  judg- 
ment as  long  as  he  did. 

He  further  states,  that  several  judgments  had  been  obtained 
against  the  said  Joseph  H.  and  Holmes  VanMater  since  the  date 
of  his  said  bond,  and  others  were  prosecuting  their  claims  to 
judgment ;  and  that  he  had  expressly  told  Holmes  VanMater, 
several  weeks  before,  that  he  intended  to  wait  no  longer  and 
meant  to  enter  up  his  said  judgment. 

He  states  that  at  and  for  a  long  time  previous  to  the  17th  of 
January,  1842,  the  said  Joseph  H.  and  Holmes  VanMater  were 
seized  of  several  large  tracts  of  land  in  Monmouth,  (stating 
them,)  and  that  the  following  mortgages  had  been  put  upon  the 
same  and  were  then  liens  upon  the  same,  viz.  (stating  them,)  that, 
besides  said  mortgages,  there  were  legacies  which  were  prior 
liens  on  three  of  said  farms,  (naming  them,)  due  Mary  Lloyd,  of 
about  $4,000.     That  besides  said  incumbrances,  there  were,  at 
the  same  time,  the  following  judgments  against  Joseph  H.  and 
Holmes  VanMater,  (stating  them,)  which  were  liens  on  all  their 
real  estate.     That  John  Crawford  obtained  judgment  against 
Holmes  VanMater,  in  the  Monmouth  Circuit  Court,  on  the  19th 
of  October,  1841,  for  about  $270,  and  Garret  Smock  a  judg- 
ment against  said  Holmes  VanMater,  in  the  same  Court,  on  the 
same  day,  for  about  $155 ;  and  that  on  the  17th  of  January, 
1842,  there  were  several  suits  pending  against  the  said  Joseph 
H.  and  Holmes  VanMater  which  would  be  ripe  for  judment  at 
the  next  terms  of  the  Monmouth  Courts,  which  came  on  the  4th 
Tuesday  of  January  and  July,  and  in  which  judgments  were  in 
fact  entered,  in  said  terms,  one  in  favor  of  Frederick  Kingston, 
for  about  $310,  and  one  in  favor  of  Elisha  Laird,  for  about 
$2,000. 

That  on  the  6th  of  April,  1842,  he  entered  up,  in  the  Court 
of  Common  Pleas  of  Monmouth,  a  judgment  by  confession,  on 
another  judgment  bond  given  by  said  Joseph  H.  and  Holmes 
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VanMater  to  him,  for  $8^06,  real  debt  $4,053,  on  a  judgment 
bond  dated  April  5,  1842,  for  other  debts  owing  him. 

That  said  Joseph  H.  and  Holmes  VanMater  gave  a  judgment 
bond  on  the  25th  of  January,  1842,  to  one  Daniel  VanMater, 
and  judgment  was  entered  in  the  Monmouth  Pleas  on  the  same 
on  the  3d  of  February,  1842,  for  a  real  debt  of  $2,000  or  there- 
abouts. That  executions  were  issued  on  the  above  judgments 
which  had  been  entered  previous  to  this  defendant's,  and  were  in 
the  hands  of  the  sheriff  to  be  executed ;  and  that  the  said  Jo- 
seph H.  and  Holmes  VanMater  were  in  the  habit  of  advising 
with  him  as  to  their  business  :  and  his  advice  to  them  was,  gene- 
rally, to  sell  their  real  estate  as  fast  as  they  could  to  advantage, 
to  clear  off  said  incumbrances. 

That  the  farm  in  the  bill  mentioned  as  having  been  sold  to  the 
complainant,  at  and  prior  to  said  17th  of  January,  1842,  belong- 
ed to  one  Aaron  Longs treet,  and  that  said  Longstreet,  on  the 
said  17th  of  January,  1842,  sold  it  to  Joseph  H.  and  Holmes 
VanMater,  for  $10,0005  the  deed  for  which  was  recorded  on  the 
18th  of  January,  1842 ;  and  that  the  said  Joseph  H.  and  Holmes 
VanMater  paid  for  said  farm  by  selling  to  said  Longstreet,  Gar- 
ret Hiers  and  Haddock  Whitlock  the  said  Middletown  Point 
property,  at  $12,000,  and  the  payments  were  arranged  by  pay- 
ing the  said  VanMaters  $2,000  in  cash,  and  by  transferring  the 
said  Crawford  mortgage  of  $4,500  from  the  said  Middletown 
Point  property  to  the  farm  so  sold  by  Longstreet  to  the  said 
VanMaters. 

He  says  he  does  not  recollect  that  he  j^as  told  by  said  Holmes 
VanMater  of  the  intended  sale  to  the  complainant,  the  price  &c.; 
but  he  admits  that  he  was  aware  of  the  said  intended  exchange 
with  Longstreet,  and  which  this  defendant  assented  to  on  the  ex- 
press condition  only  that  the  said  $2,000  should  be  appropriated 
to  the  then  existing  incumbrances ;  and  he  thinks  it  possible  that 
ssdd  Holmes  VanMater  may  have  told  him  that  in  case  such  ex- 
change was  effected  he^intended  to  sell  said  farm  to  the  complain- 
ant. 

He  says  he  has  no  recollection  that  he  adv^ed  and  counselled 
said  sale  to  the  complainant ;  but  says  that  if  ho  did  so  it  was 
tipon  the  express  condition  that  the  purchase  money  should  bo 
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appropriated  towards  paying  off  the  then  existing  incumbran- 
ces* 

He  says  he  never  had  any  communication  with  the  complain- 
ant with  respect  to  said  sale,  and  never  advised  or  counselled  him 
to  buy  it ;  and  he  charges  the  truth  to  be  that  the  $5,500,  the 
balance  of  the  purchase  money  of  said  sale  to  complainant  after 
taking  out  the  said  Crawford  mortgage,  was  never  in  any  way 
appropriated  to  pay  off  said  prior  judgments  and  incumbrances. 

He  denies  that  he  well  knew  or  that  he  had  any  suspicion  that 
the  complainant  was  buying  said  property  as  he  supposed  clear 
of  this  defendant's  judgment ;  on  the  contrary,  he  believes  and 
charges  the  truth  to  be,  that  the  complainant,  at  the  time  he  took 
his  said  deed,  well  knew  that  the  defendant  had  left  home  for  the 
purpose  of  entering  up  his  said  judgment  bond ;  and  that  none 
of  the  purchase  money  was  in  fact  paid  at  the  delivery  of  the 
deed,  and  that  the  said  Holmes  VanMater  and  the  complainant 
hurried  through  the  execution,  delivery  and  recording  said  deed 
for  the  express  purpose,  if  possible,  of  getting  ahead  of  the  judg- 
ment  which  they  well  knew  this  defendant  was  in  the  act  of  en- 
tering up,  and  that  no  part  of  the  purchase  money  was  paid  until 
some  time  after  this  defendant's  execution  was  put  into  the  sher- 
iff's hands,  and  was  then  paid,  if  it  ever  has  in  fact  been  paid, 
with  the  full  knowledge  of  this  defendant's  judgment  and  execu- 
tion, and  was  then  paid,  not  because  the  complainant  did  not 
think  this  defendant's  judgment  was  a  lien  as  against  him,  but 
under  the  expectation  tliat  tlie  balance  of  said  property  of  Jo- 
seph H.  and  Holmes  VamMatcr  would  pay  off  all  prior  incum- 
brances, including  this  defendant's  judgment. 

He  says  he  was  ignorant,  at  the  time  he  entered  up  his  said 
judgment,  that  any  agreement  had  been  made  by  the  complainant 
to  purchase  and  that  nothing  remained  to  be  done  but  the  execu- 
tion and  delivery  of  the  deed  to  consummate  the  contract,  except 
as  hereinbefore  stated ;  but  he  admits  and  charges,  that,  becom- 
ing uneasy  about  his  said  debt,  both  on  account  of  the  manner 
in  which  the  said  Joseph  H.  and  Holmes  VanMater  were  acting 
and  the  pressing  of  other  claims  to  judgment,  after  having  given 
the  said  Holmes  VanMater  notice  that  he  should  enter  up  his 
judgment  on  bia  said  bond,  he  left  home  on  the  17th  or  18di  of' 
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January,  1842,  for  Trenton,  for  the  purpose  of  entering  up  his 
judgment  in  the  Supreme  Court,  to  bind  all  the  lands  of  the  said 
Joseph  H.  and  Holmes  Van  Mater  in  this  State,  and  met,  at 
Trenton,  his  counsel,  James  S.  Green,  who  having  drawn  up  the 
necessary  papers,  this  defendant  went  to  New  Brunswick  to  find . 
a  Justice  of  the  Supreme  Court,  where  the  said  judgment  was 
signed  by  Justice  Nevius,  with  which  this  defendant  returned  to 
Trenton  and  caused  the  same  to  be  filed  on  the  19th  or  20th  of 
January,  1842,  and  then  sent  the  execution  to  the  sheriff",  who 
received  it  on  the  22d  of  said  month ;  and  that,  having  other  bu- 
siness at  Trenton,  he  did  not  return  until  the  22d  or  23d  of  said 
January. 

He  charges  the  truth  to  be,  that  the  complainant  well  knew  of 
his  said  judgment  bond  from  the  time  of  its  date,  and  also  well 
knew,  when  he  took  his  deed,  that  this  defendant  had  gone  to 
Trenton  to  have  it  entered  up  ;  and  that  the  complainant  knew 
or  suspected  that  the  judgment  had  been  actually  entered  when 
he  took  his  deed,  and  also  knew  that  the  execution  was  in  the 
hands  of  the  sheriff  long  before  he  paid  a  cent  of  the  purchase 
money ;  and  he  submits  he  was  not  bound  in  equity  to  apprize 
the  complainant,  more  than  he  was  any  body  else,  of  his  intend- 
ed action  on  his  said  bond  ;  and  he  denies  that  he  stood  by  and 
advised  the  said  sale  to  the  complainant  and  that  he  saw  the 
complainant  purchase  without  in  the  slightest  degree  (this  is  the 
language  of  the  bill)  notifying  him  of  any  claim  or  incum- 
brance. 

He  admits  that,  subsequent  to  the  conveyance  to  the  complain- 
ant, the  said  Joseph  H.  and  Holmes  VanMater  were  yet  the  ow- 
ners of  very  large  and  valuable  real  estate  in  said  county,  and 
that  his  judgment  was  a  lien  on  said  remaining  real  estate  as 
well  as  upon  said  farm  bought  by  the  complainant ;  but  he  sub- 
mits that  under  the  circumstances  he  was  not  bound  in  equity  to 
sell  the  said  remaining  real  estate  first  before  he  could  fall  back 
on  the  farm  sold  to  the  complainant ;  but  whether  he  was  so 
bound  or  not  he  charges  the  truth  to  be,  that  all  the  said  remain- 
ing real  estate,  except  as  hereinafter  stated,  has  been  first  sold 
under  this  defendant's  and  other  prior  executions,  leaving  a  bal- 
woe  on  this  defondaat's  execationi  on  the  21st  of  March,  1844> 
74 
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of  $3,098  44,  for  the  payment  of  which  the  said  fann  sold  to  the 
complainant  is  the  only  security. 

He  denies  that  according  to  the  best  of  his  judgment  and  be- 
lief there  was  ample  real  estate  of  said  Joseph  H.  and  Holmes 
VanMater  remaining  after  the  said  sale  to  the  complainant  to 
have  satisfied  this  defendant's  said  judgment ;  but  he  admits 
that  he  did,  together  with  the  other  previous  judgment  creditors, 
release  the  following  portions  of  real  estate,  under  the  circum- 
stances and  agreements  hereinafter  stated,  that  is  to  say,  he  re- 
leased the  said  VanBrunt  farm,  which  was  sold  by  said  Joseph 
H.  and  Holmes  VanMater  to  one  John  Cook  on  or  about  the  Ist 
of  April,  1842,  for  about  $13,000 ;  but  the  said  farm  had,  as 
aforesaid,  a  previous  mortgage  incumbrance  of  $9,000,  which, 
with  the  interest,  left  about  $3,500  to  be  paid  by  said  Cook ; 
and  he  released  as  aforesaid  upon  the  express  condition  that  the 
whole  of  the  balance  of  the  said  purchase  money  after  paying 
.  off  said  mortgage,  except  $700,  should  be  paid  upon  judgments 
which  were  prior  liens  to  this  defendant's  said  judgment  and 
were  also  liens  upon  the  complainant's  said  farm  and  the  said 
Middletown  Point  property ;  and  he  charges  the  truth  to  be,  that 
all  of  said  balance  of  said  purchase  money,  except  the  $700 
aforesaid,  was  paid  upon  said  prior  incumbrances ;  and  he  states 
that  lie  was  induced  to  grant  said  release  upon  the  request  of  the 
said  Joseph  H.  and  Holmes  VanMater,  which  request  was  made, 
as  he  believes  and  charges,  with  the  knowledge  and  assent  of  the 
complainant ;  and  the  said  release  was  granted  upon  the  further 
belief  of  this  defendant  that  said  sale  to  Cook  was  a  very  ad- 
vantageous one,  both  for  said  Joseph  H.  and  Holmes  VanMater 
and  also  to  said  complainant  and^the  other  creditors,  being,  as 
this  defendant  believes,  for  a  much  larger  amount  than  it  would 
have  brought  at  a  forced  sale,  and  as  has  in  fact  turned  out  to  be 
the  case,  the  said  Cook,  on  or  about  the  23d  of  October,  1843, 
having  given  up  the  said  property  to  the  mortgagees  for  the 
amount  of  their  mortgage,  and  thus  losing  the  whole  $3,500 
which  he  had  paid  on  the  same  over  and  above  the  said  mort- 
gage ;  and  this  defendant  has  no  doubt  that  if  said  sale  to  Cook 
had  not  been  made,  but  said  farm  had  been  sold  at  sheriff's  sale 
with  the  balance  of  the  property,  it  would  not  have  brought  any 
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thing  oyer  the  mortgage,  and  this  would  have  increased  the  in- 
cumbrances ahead  of  this  defendant's  judgment,  and  which 
would  have  also  been  a  lien  on  the  complainants  farm  of  from 
$2,500  to  $3,000. 

He  admits  that  he  released,  with  the  other  judgment  and  mort- 
gage Creditors,  his  lien  on  the  Bruer  farm,  to  one  John  Croes^  on 
or  about  the  1st  of  April,  1842,  which  he  did  at  the  request  of 
the  said  Joseph  H.  and  Holmes  VanMatcr,  which,  as  he  believes 
and  charges,  was  done  with  the  knowledge  and  assent  of  the  com- 
plainant ;  and  he  states  that  he  was  induced  to  grant  said  re- 
lease because  he  thought  it  would  be  for  the  best  interest,  not 
only  of  the  said  Joseph  H.  and  Holmes  VanMater,  but  also  of 
the  complainant  and  the  prior  judgment  and  mortgage  creditors 
as  well  as  all  the  other  creditors  of  said  Joseph  H.  and  Holmes 
VanMater ;  that  the  price  agreed  to  be  given  by  Croes  was  about 
$6,000,  which  was  about  $3,000  more  than  the  value  of  said 
Joseph  H.  and  Holmes  VanMater's  right  in  said  property,  as 
this  defendant  believes  ;  and  that  this  large  amount  was  agreed 
to  be  given  by  Croes  under  the  following  circumstances,  the  said 
Joseph  H.  and  Holmes  VanMater  claimed  title  to  said  Joseph 
VanMater's  farm,  the  VanBrunt  farm  and  the  Bruer  farm,  mu* 
der  the  will  of  Joseph  VanMater,  deceased,  iO^  which  will  lega- 
cies to  the  amount  of  $25,000  or  $30,^00  were  left ;  among 
which  was  one  of  about  $3,500  to  s»id  Croes's  wife ;  but  it  was 
disputed  whether  such  legacies  vere  or  were  not  a  lien  upon  the 
said  last  mentioned  farms,  <ind  there  was  also  a  dispute  about 
the  title  of  said  Joseph  H.  and  Holmes  VanMater  to  said  Van 
Brunt  farm ;  and  by  vay  of  compromise,  the  said  Joseph  H.  and 
Holmes  VanMater  sold  said  Croes  the  said  Bruer  farm  for  the 
said  sum  of  $5,000,  out  of  which  was  to  be  deducted  $3,000, 
which  was,  as  this  defendant  believed  then  and  still  believes, 
$8,000  more  than  the  real  value  of  their  interest ;  but  this  de- 
fendant joined  in  said  release  upon  the  express  understanding 
that  all  the  balance  of  $2,000  should  be  paid  upon  the  incum- 
bra&ces  prior  to  his  judgment ;  and  he  believes  and  charges  that 
the  whole  of  said  $2,000  was  appropriated  towards  satisfying 
said  prior  inoumbrances,  and  reduced  the  liens  on  the  farm  of 
tJM  complainaat  prior  to  tliat  of  this  defendant,  if  the  said  I^g»- 
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cy  was  a  lien  on  said  real  estate,  to  the  whole  amount  of  the  par- 
chase  money,  and  if  said  legacy  was  not  a  lien,  then  to  the  amount 
of  said  $2,000,  the  amount  of  cash  actually  paid  by  Croes. 

He  says  he  believes  and  charges,  that  the  right  and  title  of 
said  Joseph  H.  and  Holmes  VanMater  in  said  last  mentioned 
farm,  if  sold  at  sheriff's  sale,  would  not  have  brought  mor^  than 
said  sum  of  $2,000. 

He  submits,  that  he  has  not  by  any  act  of  his  released  the 
complainant's  said  farm  from  the  lien  of  his  judgment. 

He  says,  that  on  or  about  the  7th  of  December,  1842,  the 
sheriff  had  advertised  to  be  sold  the  property  of  said  Joseph  H. 
and  Holmes  VanMater  on  the  said  judgments  of  Hendrickson 
and  Laird ;  and  that  this  defendant,  as  an  act  of  friendship  to 
said  VanMater's,  advanced  to  Laird  the  amount  of  his  judgment 
and  took  an  assignment  thereof;  and  that  this  defendant,  Thom- 
as G.  Haight  and  Hendrick  Longstrcet,  with  like  motives,  also 
advanced  the  amount  of  said  Hendrickson  judgment  and  took  an 
assignment  thereof. 

He  admits  that  on  the  7th  of  December,  1842,  a  draft  drawn 
by  Joseph  H.  VanMater,  and  endorsed  by  Holmes  VanMater, 
upon  certain  persons  in  Kentucky  and  by  them  accepted,  for 
$6,000,  was  assign^fl  to  him  as  collateral  security  for  said  Hen- 
drickson and  Laird  judgaients. 

He  states  that  said  draft  \iad  fallen  due  about  the  1st  of  Feb- 
ruary, 1842,  and  bad  been  protested  for  non-payment  and  was 
then  in  litigation  in  Kentucky,  and  U  was  very  doubtful  if  any- 
thing would  be  realized  therefrom. 

Ho  admits  that  at  the  time  of  the  said  assignment  of  said  draft, 
he  executed  a  writing  under  hand  and  seal,  and  delivered  it  to 
Joseph  H.  and  Holmes  VanMater.  He  refers  to  the  writing  it- 
self, for  its  contents. 

He  says  that  the  plaintiff's  in  said  Hendrickson  and  Laird 
judgments  were  urging  the  sale,  and  that,  to  induce  this  defend- 
ant to  delay  the  sale,  for  the  benefit  of  said  Joseph  H.  and 
Holmes  VanMater,  they  proposed  to  assign  him  the  said  draft, 
as  it  was  very  doubtful  if  anything  could  be  got  by  a  sale  on  said 
Laird  judgment;  and  that  the  object  of  the  paper  this  defend- 
ant signed  was  merely  to  show  the  fact  that  he  had  the  usign* 
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ment  of  the  draft ;  and  that,  as  an  inducement  for  him  to  make 
the  arrangement,  he  had  the  privilege  of  paying  off  the  Hen- 
drickson  judgment  out  of  the  proceeds  of  the  draft,  if  he  got  it 
before  it  was  collected  by  sale. 

He  admits  he  has  received  on  said  draft  $5,287  52 ;  but  states 
that  he  received  it  in  the  following  sums  and  at  the  following 
times: 

February  23, 1843,  '  $1,600  00, 

April  29, 1843,  $2,350  00, 

October  31, 1843,  $1,287  52 : 

out  of  which  ought  to  be  deducted  $17  06  for  his  expenses  in 
obtaining  it. 

He  denies  that  he  wholly  neglected  and  refused  to  apply  the 
money  on  the  two  judgments  aforesaid ;  but  states,  that  the  first 
money  he  received  on  said  draft  he  appropriated  towards  paying 
off  the  Laird  judgment,  as  far  as  it  would  go,  and  that  no  sale 
was  ever  made  under  that  judgment ;  but  that  this  defendant, 
on  the  receipt  of  sufficient  to  pay  off  the  same,  considered  and 
treated  the  same  as  satisfied ;  and  he  denies  that  he  raised  the 
whole  or  any  part  of  the  Hendrickson  and  Laird  judgments,  or 
either  of  them,  by  sales  of  any  part  of  the  property  of  said  Jo- 
seph H.  and  Holmes  VanMater. 

He  says,  that  other  judgment  creditors  of  said  Joseph  H.  and 
Holmes  VanMater,  among  others  he  believes  the  Bank  of  Mid- 
dletown  Point,  becoming  impatient,  forced  a  sale  of  the  personal 
property  of  said  Joseph  H.  and  Holmes  VanMater,  on  the  6th 
of  March,  1843 ;  but  the  sale  was  not  on  the  motion  of  this  de- 
fendant and  those  who  held  the  Hendrickson  judgment^  but  was 
forced  on  by  other  judgment  creditors  without  the  power  of  this 
defendant  to  prevent  it,  and  the  whole  amount  of  the  said  Hen- 
drickson's  judgment  paid  out  of  the  said  personal  property  ex- 
cept $57  21- 

He  states,  that  on  the  said  6th  of  March,  1843,  only  $1,650 
had  been  received  by  him  on  said  draft,  which  was  not  enough  to 
pay  off  the  said  Laird  judgment,  and  there  was  yet  great  doubt 
whether  anything  more  would  be  received  on  said  draft,  and  that 
by  this  means  the  said  Hendrickson  judgment  was  paid,  except 
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as  aforesaid,  without  the  power  of  this  defendant  to  pay  tke 
same  from  the  proceeds  of  said  draft. 

He  says,  that  the  said  Joseph  H.  and  Holmes  VanMater,  on 
the  7th  of  January,  1843,  drew  a  draft  on  him  in  favor  of  one 
Hendrick  Longstreet  for  $440  67,  to  be  paid  out  of  said  first 
mentioned  draft,  which  this  defendant  accepted  on  condition  that 
he  should  receive  on  said  draft  enough  for  the  purpose  after  pay- 
ing off  said  judgment  of  Laird  and  Hendrickson ;  and  that  on 
the  80th  of  December,  1844,  at  the  request  of  Joseph  H.  Van 
Mater,  he  paid  D.  B.  Ryall  $10  out  of  the  proceeds  of  said 
draft. 

That  on  the  31st  of  May,  1843,  out  of  the  proceeds  of  said 
second  payment  on  said  $6,000  draft,  he  paid  to  the  sheriff  of 
Monmouth  $57  21,  the  balance  remaining  due  on  said  Hendrick- 
son judgment. 

That  the  said  sum  of  $1,287  52,  received  by  him  on  said  dnft 
on  the  31st  of  October,  1843,  and  so  much  of  the  sum  of  $2,350 
received  April  29,  1843,  as  remained  after  satisfying  said  Laiid 
judgment  and  costs  and  the  balance  of  said  Hendrickson  judg- 
ment and  the  said  draft  in  favor  of  Longstreet  and  the  balance 
of  the  note  on  which  this  defendant  was  security  to  Hendrick 
Hendrickson,  to  wit  $1,155  30,  this  defendant  received  and  ap- 
propriated, respectively,  as  and  for  a  part  payment  and  credit 
on  his  said  last  judgment  of  $8,106,  and  which  still  leaves  a 
balance  on  his  second  judgment,  of  $2,258  72,  due  him ;  and 
which  sums  of  $1,155  30,  April  29, 1843,  and  $1,287  52,  Oc- 
tober 31,  1843,  he  has  credited  on  his  said  last  mentioned'judg- 
ment ;  and  he  insists  he  had  a  right  to  make  such  appropria- 
tion. 

He  denies  that  divers  other  large  sums  of  money,  or  any  otli- 
er  sums  of  money,  or  $700  or  thereabouts  received  on  a  certain 
note  given  by  one  Cook  to  said  Joseph  H.  and  Holmes  VanMa- 
ter  and  placed  in  his  hands  for  collection,  has  never  been  in  anj 
way  accounted  for  by  him,  or  specifically  appropriated  by  any 
one  to  the  payment  of  any  particular  debt. 

He  says  that  the  said  Joseph  H.  and  Holmes  VanMater,  on 
the  1st  of  April,  1837,  were  indebted  to  one  Hendrick  Hendrick- 
son in  $850,  and  gave  their  sealed  bill  therefor  with  this  defend- 
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ant  as  their  security,  the  interest  on  which  the  said  Joseph  H. 
and  H.  VanMater  paid  up  to  April  1, 1842 ;  that  about  the  1st 
of  January,  1843,  the  said  Holmes  VanMater  assigned  to  him  a 
note  of  one  John  Cook,  on  which  was  then  due  $700  or  therea- 
bouts, as  collateral  security  for  and  to  indemnify  him  for  being 
security  as  aforesaid,  to  said  Hendrickson ;  which  note  of  $700 
this  defendant  collected  from  said  Cook  and  took  the  same  and 
paid  it  on  the  said  Hendrickson's  note,  and  the  balance  of  said 
note  this  defendant  has  paid  out  of  the  monies  he  has  received 
on  said  Kentucky  draft ;  and  he  submits  that  the  $700  note  and 
the  said  part  of  the  said  draft  money  has  been  so  properly  and 
legally  appropriated  ;  and  he  denies  that  the  said  Cook  note  was 
left  with  him  merely  for  collection ;  but  says  it  was  assigned  to 
him  for  the  purposes  aforesaid. 

He  admits  that  subsequent  to  the  said  conveyance  to  the  com- 
plainant the  said  Joseph  H.  and  Holmes  VanMater  were  the  ow- 
ners of  a  very  large  and  valuable  real  estate,  but  subject  to  large 
incumbrances,  as  aforesaid.;  and  he  denies  that  there  was 
enough  left  besides  the  complainant's  said  farm  to  pay  his  said 
judgment ;  and  states  that  the  whole  of  it  has  been  sold  by  the 
sheriff,  except  as  aforesaid,  to  pay  said  prior  executions ;  and 
that  there  still  remains  due  him  on^his  said  first  judgment  $3,- 
098  44,  April  14,  1846 ;  and.he  denies  that  he  released  any  real 
estate  of  said  Joseph  H.  and  Holmes  VanMater  without  the  as- 
sent of  the  complainant ;  but  he  charges  that  the  complainant 
was  weir  aware  of  and  consented  to  all  the  proceedings  had  in 
relation  to  said  farms  sold  asjaforesaid  to  Croes  and  Cook ;  and 
he  submits  he  has  not  thereby  released  the  farm  sold  to  com- 
plainant. 

He  admits  that  he  had  one  judgment  against  said  Joseph  H. 
and  Holmes  VanMater  assigned  to  him,  viz.,  the  one  in  favor  of 
Laird  ;  but  says  that  the  other,  viz.,  the  one  in  favor  of  C.  and 
G.  Hendrickson,  was  assigned  to  him,  Haight  and  Longstreet. 

He  admits  that  the  VanMater's  have  been  sold  out,  so  far  as 
regards  the  rest  of  their  real  and^ipersonal  estate,  by  sundry  ex- 
ecutions in  the  sheriff's  hands. 

He  admits  the  execution  on  his  said  judgment,  and  that  the 
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sheriff,  under  his  orders,  intends  to  sell  said  farm  under  his  said 
execution. 

He  says  he  thinks  he  had  heard,  before  he  went  to  Trenton  to 
enter  up  his  said  judgment,  from  A.  Longstreet,  that  in  case  said 
exchange  with  A.  Longstreet  was  effected,  it  was  the  intention  of 
the  said  Joseph  H.  and  Holmes  VanMater  to  sell  said  farm  to 
complainant ;  but  he  did  not  know/  and  had  not  heard  of  any 
specific  negotiation  for  the  purchase  of  said  property,  except  as 
aforesaid. 

He  says  he  did  not  know  or  believe,  nor  does  he  now  know  or 
believe,  that  the  complainant  bought  said  property  free  as  he 
supposed  of  this  defendant's  judgment,  unless  so  far  as  that  the 
complainant,  knowing  of  this  defendant's  joint  bond  and  of  his 
errand  to  Trenton,  the  complainant  might  have  hurried  the  de- 
livery of  the  deed,  without  paying  the  purchase  money,  with  the 
view  of  getting  ahead  of  this  defendant's  judgment.  And  he 
denies  that  he  advised  selling  the  property  on  the  terms  stated  in 
the  bill. 

He  says  he  preferred  entering  up  his  judgment  at  Trenton, 
because  other  large  creditors  had  done  so,  and  for  greater  secu- 
rity, on  account  of  its  large  amount,  and  to  cover  real  estate 
which  Joseph  H.  and  Holmes  VanMater  owned  in  other  coun- 
ties ;  and  he  denies  that  all  their  real  estate  was  situated  in 
Monmouth. 

On  this  answer,  a  motion  was  made  to  dissolve  the  injunction. 

P,  Vredenbergh  in  support  of  the  motion, 

W.  L.  Dayton  contra. 

The  Chancellor.  The  questions  to  be  decided  on  the  final 
hearing  of  this  cause  will  be,  Ist.  Whether  the  judgment  by  vir- 
tue of  which  an  execution  has  been  issued  and  levied  on  the  farm 
of  the  complainant  ever  was  a  lien  thereon;  2d.  If  it  ever  was 
a  lien,  whether  the  plaintiff  in  that  judgment,  by  releasing  other 
lands  of  the  defendants  therein,  relieved  the  complainant's  farm 
from  the  lien  of  the  judgment ;  and,  3d.  Whether  certain  mon- 
ies received  by  the  plaintiff  in  the  judgment,  on  a  draft  on  third 
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persons  given  by  the  defendants  in  the  judgment  to  the  plaintiff 
therein,  as  collateral  security  for  prior  judgments  he  held  by  as- 
signment, should  not  be  applied  towards  satisfaction  of  the  judg- 
ment and  execution  on  which  the  complainant's  farm  was  adyer- 
tised  to  be  sold ;  the  amount  of  the  judgments  for  which  said 
draft  was  given  as  collateral  having  been  made  by  sheriff's  sale 
out  of  other  property  of  the  defendants  in  the  judgments,  and 
the  money  due  on  the  draft  being  subsequently  received  by  the 
assignee  of  said  judgments. 

The  facts  stated  in  the  bill  present  these  questions.  To  dis- 
solve the  injunction  and  permit  the  complainant's  farm  to  be 
sold  under  this  judgment,  at  sheriff's  sale,  to  the  highest  bidder^ 
while  a  serious  question  is  pending  here  whether  it  can  be  sold 
at  all  under  the  judgment,  would  be  indiscreet. 

The  injunction  will  be  retained  until  the  hearing. 

The  motion  to  dissolve  the  injunction  is  denied. 

Costs  to  abide  the  event. 

Order  accordingly. 
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sheriff.  unilt-T  his  or<lf  r$.  intends  to  sell  said  ftm 
execution. 

Hf  ^ay-  },e  tliiiiki  he  ho'i  heard,  before  hf 
enter  up  jiis  -aid  jud;tmtnt,  from  A.  Long* 
exchange  with  A.  Longstreet  wasefiecte 
tl..-  -Bi.l  Ji.v-i.h  H.  and  Holmes  VanV 
comjilainatii :  hut  he  did  not  knor 
specific  nejjotiation  for  the  pnrcbs' 
afore-aid. 

He  ^STS  lie  did  not  know  or  ■   '.    \ 

believe,  that  the  complua 
supposed  of  this  defendant' 
complainant,  knowing  of 
errand  to  Trenton,  the  ,  j 
livtry  of  the  deedj  wi   *  - 
view  of  getting  ahf  •  f 
denies  that  he  adv'  ^ 
the  bill. 

He  Ban  ha  '  l^i^i  to  foreclose  a  mortgage,  aai 
beeauBe  othe*  '^  *^*  defendant  Joseph  B.  Anderson 
ritv  on  ar  *^^  Joseph  S.  Mcllvainc,  executors  of  t! 
which  Jofl'  Ji-inhickson  Junr.,  deceased,  to  secure  a  bo 
ties  •  ar_i^  ^^^  ''^  ^^^  ^'"^  defendant  to  the  said  e 
MoiuD  V^  ^^^  ^''*'  payment  of  81,000  on  the  loth 
O  ^tiih  interest.     Anderson,  since  the  giving  of 

'"^  married  his  present  wife,  Matilda,  and  she  i 
'Jjefendant. 

-pe  bill  states,  that  Anderson  has  paid  the  inter* 
^fgage  up  to  April  15,  1843.  The  executor  Mel 
^. 

The  defendants  answered  the  bill.  The  answer  at 
benjamin  Hendrickson,  Jr.,  the  testator  in  the  bill  namet 
htuband  of  the  complainant.  That  he  died  leaving 
Benjamin,  and  seven  daughters,  to  wit,  Sarah,  Matildi 
lia,  Elizabeth,  Charity,  Maria  and  Julia  Ann,  who  we: 
married  at  the  time  of  his  death,  which  occurred  on  th< 
January,  1829. 
That  the  said  testator,  by  his  will,  after  making  c< 
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Ma&t  Hendrickson,  saryiying  Exeoutrix  of  Benjamin  Hev- 
DRicKSON  JuNR.,  dooeased,  v.  Joseph  B.  Anderson  and 
Matilda  his  wife. 

Bi  fiL,  by  hii  will,  diieotad  that  when  hit  youngMt  daughter  should  attain  18  the  Ene- 
atom  should  sell  a  certain  (arm,  and  place  the  proceeds  at  interest,  to  be  equally  dhri- 
ded  among  his  daughters  and  be  paid  to  them  when  they,  raspectiTely,  attauied  18, 
provided  that  it  should  be  in  the  diseretion  of  his  Eieeutofe  or  the  sarTiYor  of  them 
to  place  the  same  in  the  hands  of  trustees  for  the  use  of  his  daughters,  or  either  of 
them,  to  be  paid  to  them,  or  the  interest  paid  to  them,  free  from  the  debts  or  control 
of  any  husband.  J.  B.  A.  married  a  daughter  who  died  leaving  a  daughter  by  him. 
Afterwards,  the  Executors  sold  the  farm ;  and  J.  B.  A.  received  firom  tbim  tUOOO  of 
the  proceeds,  and  gave  his  bond  and  mortgage  to  the  Executors.  Afterwards  J.  B.  A. 
married  another  daughter ;  and,  also,  obtained  letters  of  guardianship  of  the  estate 
of  hii  daughter  by  his  first  wife-  On  bill  to  foreclose  the  mortgage,  the  Court  refused 
to  allow  the  shares  of  J.  B.  A.'s  daughter  and  wife  of  the  proceeds  of  the  farm  to  be 
set  off  against  the  mortgage. 

Bill,  filed  May  28, 1846,  to  foreclose  a  mortgage,  dated  April 
16, 1837,  given  by  the  defendant  Joseph  B.  Anderson  to  Mary 
Hendrickson  and  Joseph  S.  Mcllvaine,  executors  of  the  will  of 
Benjamin  Hendrickson  Junr.,  deceased,  to  secure  a  bond  of  the 
same  date,  given  by  the  said  defendant  to  the  said  executors, 
conditioned  for  the  payment  of  $1,000  on  the  16th  of  April, 
1838,  with  interest.  Anderson,  since  the  giving  of  the  mort- 
gage, has  married  his  present  wife,  Matilda,  and  she  is  made  a 
party  defendant. 

The  bill  states,  that  Anderson  has  paid  the  interest  on  the 
mortgage  up  to  April  16,  1843.  The  executor  Mcllvaine  is 
dead. 

The  defendants  answered  the  bill.  The  answer  states,  that 
Benjamin  Hendrickson,  Jr.,  the  testator  in  the  bill  named,  was  the 
husband  of  the  complainant.  That  he  died  leaving  one  son, 
Benjamin,  and  seven  daughters,  to  wit,  Sarah,  Matilda,  Corne- 
lia, Elizabeth,  Charity,  Maria  and  Julia  Ann,  who  were  all  un- 
married at  the  time  of  his  death,  which  occurred  on  the  28th  of 
January,  1829. 

That  the  said  testator,  by  his  will,  after  making  certain  be- 
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<liie8t8  to  his  said  wife,  the  complainant,  in  lieu  of  dower,  and  in 
trust  to  bring  up,  maintain  and  educate  in  a  proper  manner  his 
said  children,  did,  among  other  things,  direct,  that  whenever  his 
youngest  surviving  daughter  should  attain  the  age  of  18  years, 
his  executors  should  sell  and  dispose  of  his  farm  called  the  Reed 
farm  in  such  manner  as  they  should  deem  most  for  the  benefit  of 
his  estate ;  and  in  case  they  should  consider  it  more  for  the  in- 
terest of  his  estate  to  sell  the  same  sooner,  they  might  do  so ; 
and  that,  whenever  said  real  estate  should  be  sola,  the  proceeds 
should  be  placed  at  interest  on  good  landed  security,  and  be 
equally  divided  among  his  said  daughters,  and  be  paid  to  them 
when  they,  respectively,  attained  18 ;  provided  t^at  it  should  be 
in  the  discretion  of  his  executors,  or  the  survivor  of  them,  to 
place  the  same  in  the  hands  of  trustees,  by  a  proper  conveyance, 
for  the  use  of  his  said  daughters  or  either  of  them,  and  be  paid 
to  them,  or  the  interest  paid  to  them,  severally,  as  they  might 
deem  proper,  free  from  the  debts,  control  or  disposal  of  any 
husband ;  and  that  if  any  of  his  daughters  should  die  leaving 
issue  the  said  issue  should  stand  in  the  place  of  their  parent. 

That  on  the  2d  of  May,  1833,  the  defendant  Joseph  B.  An- 
derson married  Sarah,  the  eldest  daughter  of  the  said  testator. 
That  said  Sarah  had  attained  18  on  the  8th  of  January,  1830, 
and  was  entitled  under  the  said  will  to  one-seventh  of  the  pro- 
ceeds of  the  sale  of  the  said  Reed  farm  whenever  it  should  be 
sold  by  the  said  executors. 

That  the  executors  of  said  will,  in  the  exercise  of  the  discre- 
tion thereby  vested  in  them,  sold  the  said  Reed  farm  on  the  11th 
of  April,  1837,  for  ^3,000. 

The  defendant  Anderson,  answering  for  himself,  says  that, 
immediately  on  the  said  sale  being  made,  he  applied  to  the  said 
executors  to  pay  over  to  him  and  his  said  wife  Sarah  the  one- 
seventh  of  the  proceeds  of  said  sale,  being  $428  57,  or  to  secure 
the  same  to  the  said  Sarah  in  the  jnanner  prescribed  by  the  said 
will,  if  in  their  discretion  they  were  disposed  so  to  do  ;  but  this 
the  said  executors  declined  to  do,  alleging  that  by  the  terms  of 
aaid  will  distribution  of  the  said  proceeds  was  not  to  be  made 
until  Julia,  the  youngest  daughter,  attained  18,  which  would  be 
(m  the  7th  of  December,  1842 ;  a  construction  which  tiiis  de- 
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fendant  and  his  said  wife  were  advised  was  erroneous,  and  to 
which  they  refused  to  assent.  But,  in  order  to  avoid  litigation, 
and  in  the  hope  that  the 'matter  would  be  amicably  settled,  it  was 
agreed  by  and  between  the  said  executors  and  this  defendant 
and  his  said  then  wife,  that  this  defendant  should  take  $1,000 
of  the  proceeds  of  the  sale  and  give  therefor  his  bond  and  mort- 
gage ;  and,  accordingly,  on  the  15th  of  April,  1837,  four  days 
after  the  said  sale,  the  said  executors  paid  over  to  this  defendant 
$1,000,  part  of  said  proceeds,  and  he  thereupon  gave  the  bond 
and  mortgage  mentioned  in  the  bill. 

The  defendant  Anderson  further  says,  that  his  said  wife  Sarah 
died  January  2,  1836,  leaving  a  daughter,  Ann  Eliza,  an  infant 
of  tender  years ;  and  that  on  the  6th  of  June,  1846,  he  was,  by 
the  Orphan's  Court  of  Mercer,  admitted  as  guardian  of  the  es- 
tate of  the  said  Ann  Eliza  ;  and  as  such  guardian  he  claims  to 
be  entitled  to  the  one-seventh  of  the  said  $3,000,  being  $428  57, 
with  interest  thereon  from  the  said  11th  of  April,  1837,  to  be 
allowed  to  him  out  of  the  sum  so  secured  by  the  said  mortgagej 
and  which  he  insists  was  loaned  to  him  to  secure  the  payment  of 
such  distributive  share  and  interest. 

The  defendant  Matilda  R.  Anderson,  answering  for  herself, 
says,  that  she  is  the  second  daughter  of  the  said  testator ;  that 
she  attained  18  on  the  4th  of  December,  1831 ;  that  she  lived 
at  home  with  her  mother^  the  complainant,  and  earned  her  live- 
lihood, as  she  believes,  from  the  time  she  came  of  age  until  she 
married ;  and  that  she  never,  during  that  time  or  at  any  time 
before,  demanded  or  received  any  part  cither  of  the  principal  or 
interest  of  her  seventh  of  the  proceeds  of  said  sale,  but  suffered 
the  same  to  remain  in  the  hands  of  the  said  executors,  and  the 
interest  thereon  to  accumulate. 

The  defendants  further  say  that,  on  the  7th  of  June,  1839, 
they  intermarried.  That  after  their  marriage  they  called  on  the 
said  executors  to  pay  over  to  them  the  distributive  share  to  which 
she  the  said  Matilda  was  entitled  as  aforesaid,  vrith  interest 
thereon  from  the  said  11th  of  April,  1837 ;  but  that  the  said 
executors  refused  to  do  so ;  still  insisting  that  the  said  distribu- 
tive shares  were  not  payable  until  the  youngest  daughter  attain- 
ed 18  years ;  and  further  represented  that,  as  this  defendant  Jo- 
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seph  B.  Anderson  had  in  his  hands  $1,000  of  the  proceeds  of 
sale,  these  defendants  were  perfectly  secure  of  the  final  payment 
of  the  legacy  bequeathed  to  the  said  Matilda,  as  well  as  that  be- 
queathed to  the  said  Sarah  and  now  belonging  to  the  said  daugh- 
ter of  the  defendant  Joseph  B.  Anderson. 

The  defendants  further  say  that,  in  the  term  of  September, 
1844,  of  the  Orphan's  Court  of  Mercer  county,  the  complain- 
ant, as  executor  as  aforesaid,  presented  an  account  for  settle- 
ment, in  which  she  only  charges  herself  with  interest  on  the  said 
13,000  from  the  27th  of  December,  1842,  the  day  when  the 
youngest  daughter  of  said  testator  came  of  age ;  to  which  ac- 
count these  defendants  and  others  excepted,  claiming  that  inter- 
est ought  to  be  charged  on  each  daughter's  share  of  said  sum  from 
the  time  of  the  sale  of  the  said  farm  ;  which  exception  was  dis- 
allowed by  the  said  court ;  whereupon  the  exceptants  appealed 
to  the  Prerogative  Court ;  and  in  the  term  of  June,  1846,  the 
said  decree  of  the  said  Orphan's  Court  was  reversed,  and  a  de- 
cree made  that  said  account  should  be  re-stated  by  the  Register 
of  said  Court)  charging  the  accountant  with  interest  from  the 
11th  of  April,  1837,  said  interest  to  commence  running,  as  to 
each  daughter's  share,  as  she  was  or  became  18  at  or  after  the 
said  llth  of  April ;  and  that  the  said  account  was  so  re-stated. 
That  by  said  account  it  appears,  that  the  principal  and  inter- 
est of  the  share  of  the  said  Ann  Eliza  Anderson,  the  daughter 
and  ward  of  the  defendant  Joseph  B.  Anderson,  remauiing  in  the 
hands  of  the  complainant  on  the  26th  of  June,  1845,  after  de- 
ducting all  charges  for  expenses  and  commissions  allowed  to  the 
complainant,  was  $554  14 ;  and  the  principal  and  interest  of  the 
share  of  this  defendant  Matilda  remaining  in  the  hands  of  the 
complainant  on  the  said  day,  after  deducting  all  charges  as  afore- 
said, was  also  $554  14 ;  and  t^at  the  said  two  sums  amounted 
to  within  about  $25  of  the  whole  amount  of  principal  and  inter- 
est due  on  the  bond  and  mortgage  given  by  the  defendant  Joseph 
B.  Anderson  to  the  said  executors  as  aforesaid. 

The  defendant  Anderson,  answering  for  himself,  says,  that  he 
has  repeatedly,  since  the  said  account  has  been  settled  in  the 
Prerogative  Court,  called  on  the  complainant  and  o£fered  to  pay 
her  the  principal  and  interest  of  the  said  bond  and  mort^gago  if 
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she  wonld  pay  over  to  him  or  satisfactoril j  secure  the  distribu- 
tive shares  so  as  aforesaid  due  to  his  said  dau^ter  and  his  wife ; 
but  that  she  has  refused  to  do  so. 

The  defendants  further  say,  that  the  complainant  is  upwards 
of  60  years  old  and  very  infirm,  and  not  capable,  as  they  believe, 
to  transact  business  with  safety  or  satisfaction  to  herself  or  oth- 
ers ;  that  she  has  never  given  any  security  for  the  estate  in  her 
hands ;  that  this  defendant  Anderson,  on  the  5th  of  December, 
1848,  with  his  brother-in-law  J.  F.  Rose,  became  security  for 
her  on  a  note  given  by  her  to  one  Theophilus  Hart  or  order,  for 
$560  25,  which  is  still  unpaid ;  which  note  was  given  to  secure 
an  individual  debt  of  her  own,  incurred  for  labor  done  for  her  on 
the  homestead  farm  while  she  had  the  use  of  it  under  tlie  will ; 
and  that  these  defendants  are  under  serious  apprehension,  and 
believe,  that  if  the  complainant  should  get  the  money  due  on  the 
said  bond  and  mortgage  into  her  hands,  it  would  be  mis-approB 
priated,  and  not  applied  to  the  payment  of  the  said  distributive 
shares,  and  that  the  same  would  be  thereby  lost. 

The  defendants  submit  that,  inasmuch  as  the  money  for  which 
the  said  bond  and  mortgage  were  given  was  a  part  of  the  pro- 
ceeds of  the  sale  of  the  said  Reed  farm,  and  was  placed  and 
continued  in  the  hands  of  the  defendant  Anderson  as  a  security 
for  the  payment  of  the  said  distributive  shares,  the  said  shares 
ought  to  be  charged  as  an  equitable  lien  on  the  fund  secured  by 
the  said  mortgage ;  and  that  the  said  fund  should  be  applied  to 
the  payment  and  satisfaction  of  the  said  sums  so  due  to  these 
defendants,  according  to  their  several  rights  under  the  will  of  the 
said  testator. 

The  cause  was  heard  on  the  pleadings  and  evidence. 

C.  S.  Green  and  P.  D.  Vroom^  for  the  complainant,  cited  8 
Greenes  Ch.  212 ;  1  Smithes  Chan.  Pr.  459. 

S.  G.  Potts  and  W.  Hoisted  for  the  defendants.  They  cited 
1  Hoist.  Ch.  Rep.  112  ;  Saxton^s  Ch.  413, 424 ;  2  Stary^s  Eq. 
Jur.  sec.  1486,  6,  7 ;  7  Porter^s  Aloh.  Rep.  549 ;  7  Marshall 
87 ;  2  Green's  Ch.  876 ;  4  John.  Ch.  616 ;  1  Hopk.  Ch.  289j 
9  Ves.  668 ;  1  Gfreen'^  Ch.  467. 
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The  Chancellor.  There  is  no  proof  of  the  agreement  set 
up  in  the  answer  between  the  execntors  and  Anderson  at  the  time 
the  money  was  received  by  him  for  which  he  gave  the  mortgage. 
Nor  is  there  any  proof  of  insolvency  of  the  complainant.  These 
special  grounds  on  which  the  application  to  make  the  set  off  is 
made,  therefore,  fail. 

The  question,  then,  is,  can  the  distributive  share  due  Ander- 
son's! daughter,  of  whose  estate  he  is  guardian,  and  the  share  due 
his  present  wife  under  this  will,  containing  a  provision  giving  the 
executors  or  the  survivor  of  them  the  discretion  to  convey  her 
share  to  a  trustee  for  her  separate  use,  be  set  off  against  the 
amount  due  from  Anderson  to  the  complainant  on  the  mortgage 
given  by  him  to  the  executors  ;  or  can  either  of  these  shares  be 
so  set  off. 

In  reference  to  the  share  of  Anderson's  present  wife,  the  dis- 
cretion given  by  the  will  to  the  surviving  executrix  to  vest  it  in 
a  trustee  for  her  separate  use  is  a  sufScient  reason  for  refusing 
to  allow  the  set  off. 

As  to  the  share  due  Anderson's  ward,  Anderson  is  not  here 
as  guardian,  i.  e.  the  bill  does  not  bring  him  here  as  such,  nor  is 
the  ward  a  party  to  the  suit.  And  I  do  not  see  any  peculiar 
circumstances  to  justify  or  call  for  the  equitable  interference  of 
the  Court. 

Decree  for  complainant. 
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Stephen  R.  Parkhurst  v.  Israel  Kinsman  and  William 

CUNDLE. 

p.,  owniDff  two-thirdi  of  a  patent  right,  filed  a  bill  agaiiut  K.,  to  whom  he  had  told  the 
other  third,  to  compel  the  performance  of  an  alleged  agreement  between  them  by 
which  K.  bound  himielf  to  dif  continue  the  mann&cturing  under  the  patent  when  he 
should  have  made  enough  out  of  the  profits  of  the  business  to  reimburse  him  certain 
advances  he  had  made  for  commencing  the  manufactnre ;  the  bill  alleging  that  be 
had  made  enough  to  reimburse  his  advances.  The  bill  prayed  that  K.  might  be  de* 
creed  to  discontinue ;  and  prayed  an  injunction  restraining  K.  from  mannfiictaring. 
K.,  by  answer,  read  as  an  aflSdavit  on  the  application  for  an  injunction,  denied  that 
he  had  yet  re*imbursed  himself;  and  alto  denied  that  he  was  manufiicturing  under 
the  patent,  and  claimed  that  the  article  he  wai  manufacturing  was  not  withm  the 
patent,  but  a  different  article. 

The  injunction  was  denied. 

In  July,  1846,  Stephen  R.  Parkhurst  exhibited  his  bill,  sta- 
ting, that  on  the  Ist  of  May,  1845,  he,  being  the  original  inven- 
tor of  a  certain  machine,  (described  in  the  bill,)  obtained  letters 
patent,  under  the  seal  of  the  patent  oflSce  of  the  United  States, 
granting  to  him,  his  heirs,  administrators  or  assigns,  for  14  years 
from  that  day,  the  exclusive  right  of  constructing,  using  and 
vending  certain  new  improvements  in  the  construction,  arrange- 
ment and  combination  of  mechanical  means  for  picking,  ginning 
and  carding  wool,  hemp  or  cotton,  so  as  to  separate  the  fibres  of 
those  articles  from  seeds  and  foreign  substances,  either  acting 
separately  or  in  combination  with  the  common  carding  machine. 

That,  on  the  22d  of  May,  1845,  he  entered  into  an  agree- 
ment with  Israel  Kinsman,  a  merchant  of  New  York,  reciting 
that  he  had  invented  a  machine  for  picking  &c.,  which  he  claims 
as  his  own  invention  and  has  taken  out  letters  patent  for,  and 
providing  that  he,  in  consideration  of  $1  and  of  the  covenants 
and  agreements  therein  contained,  doth  sell  and  transfer  to  Kins- 
man, his  heirs  and  assigns,  the  undivided  8d  part  of  hia  right, 
title  and  interest  in  said  machine  and  of  all  improvements  which 
he,  Parkhurst,  might  thereafter  make  thereon ;  also  an  undivi- 
ded third  part  of  a  drying  machine  lately  patented  by  hioii 
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Parkhurst;  and  that  Kinsman,  in  consideration  thereof,  cove- 
nanted and  agrees  to  pay  Parkhurst  $2,000,  in  cash  do¥m,  and 
his  note  at  sixty  days  for  $1,000 ;  also  to  loan  the  concern  the 
necessary  amount  of  money,  not  to  exceed  $1,000,  to  purchase 
machinery,  stock  &c.,  to  manufacture  machines,*  which  sum  shall 
be  repaid  to  Kinsman  out  of  the  first  profits  realized  from  sales ; 
also  agrees  to  give  his  personal  attention,  so  far  as  necessary,  to 
the  business  of  the  concern ;  all  expenses  for  labor,  materials, 
manufacturing  &c.  consequent  upon  a  vigorous  prosecution  of 
the  business  to  be  first  paid  out  of  the  proceeds  of  sales^  and 
the  balance,  over  and  above  what  is  necessary  for  capital  to  pros- 
ecute the  business  to  advantage,  to  be  paid  over,  from  time  to 
time,  to  the  parties  aforesaid,  one-third  to  Kinsman  and  two- 
thirds  to  Parkhurst. 

That  the  complainant  went  into  business  under  the  said  arti- 
cles of  agreement,  and  continued  to  manufacture  said  machines, 
at  No.  60  Vesey  street.  New  York,  until  it  became  necessary  for 
him  to  go  to  England,  when  he  executed  to  Kinsman  a  power  of 
attorney  to  carry  on  the  business  of  said  manufactory  for  the 
mutual  bedefit  of  said  Kinsman  and  the  complainant,  according 
to  the  provisions  of  the  said  agreement ;  which  power  of  attor- 
ney Kinsman  received  and  acted  under,  for  a  few  months,  when 
the  complainant  returned  from  England,  and  Kinsman  then  sur- 
rendered to  him  the  said  power  of  attorney. 

That  it  became  necessary  for  him  again  to  go  to  England ; 
and  he  then,  to  wit,  on  the  4th  of  November,  1845,  gave  a  pow- 
er of  attorney  to  one  Warren  Holt,  of  Bloomfield,  New  Jersey, 
to  carry  on  the  said  manufactory  in  the  same  manner  in  which  it 
was  then  conducted ;  and  on  the  6th  of  November,  1845,  the 
complainant  left  for  England. 

That  Kinsman  then  went  on  making  said  machines,  using  the 
complainant's  tools  and  implements  for  that  purpose  ;  and  that 
Kinsman,  when  he  was  acting  under  the  power  of  attorney  so 
given  him  by  the  complainant,  as  aforesaid,  made  and  sold  a 
number  of  said  machines,  and  secured  the  whole  of  the  proceeds 
of  said  sales,  and  received,  for  machines  made  by  him,  between 
November  6,  1845,  ancl  the  month  of  February,  1846,  more 
than  |1,400« 
76 
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That  the  manufacture  and  sale  of  said  machines  is  a  profita- 
ble business,  and  that  Kinsman  retained  all  the  proceeds  and 
profits  of  the  sales  so  made  by  hira  ;  and,  though  often  request- 
ed by  said  Holt,  the  attorney  in  fact  of  the  complainant,  to  pay 
over  to  him,  for  the  complainant,  the  portion  of  said  profits  be- 
longing to  complainant  by  force  of  the  said  letters  patent  and  of 
said  agreement,  and  which  was  due  the  complainant,  the  said 
Kinsman  refused  to  pay  the  same  either  to  the  complainant  or 
his  said  attorney ;  and,  although  he  repeatedly  promised  said 
Holt  that  he  would  render  an  account  of  the  sales  and  the  profits 
in  said  business,  yet  he  always  neglected  so  to  do,  and  when  ap- 
plied to  by  Holt  would  make  excuses  and  postpone  the  giving  of 
such  statement  of  said  accounts. 

That  Kinsman  had  made  some  advances  and  been  to  some  ex- 
penditure in  carrying  on  said  business,  but  the  complainant  is 
ignorant  of  the  amount  so  advanced  and  expended  by  him ;  but 
avers  that  Kinsman,  on  or  about  ]f  ebruary  9,  1846,  told  Holt, 
the  attorney  of  the  complainant  as  aforesaid,  that  he  would  in  a 
few  weeks  realize  enough  from  said  business  to  pay  sX^  the  debts 
arrising  therefrom  and  to  cancel  all  his  demands ;  and  Holt,  for 
the  purpose  of  being  relieved  from  any  further  difficulty  with 
Kinsman,  in  the  name  of  the  complainant  made  and  executed  an 
agreement  with  Kinsman  as  follows :  (setting  out  the  agreement.) 
It  is  executed  February  9,  1846,  between  Kinsman,  of  New 
York,  of  the  first  part,  and  Parkhurst,  of  same  place,  of  the 
second  part.  It  recites,  that  Kinsman  has  advanced  monies  and 
become  responsible  for  various  sums  which  had  been  expended 
in  getting  up  machinery,  tools,  stock  &c.  for  the  manufacture  of 
burring  and  carding  machines  invented  by  Parkhurst,  one-third 
of  which  he  sold  and  assigned  to  Kinsman ;  and  then  provides 
that  Kinsman,  in  consideration  of  $1  to  him  paid  by  Parkhurst, 
contracts  and  agrees  that,  as  soon  as  the  profits  which  have  ac- 
crued, ahd  which  might  thereafter  arise  from  the  manufacture 
and  sale  of  said  machines  so  made  and  sold  by  Kinsman  shall  be 
sufficient  to  pay  all  legal  demands  for  the  purchase  of  machines, 
tools  &c.,  and  the  expenses  incurred  by  Kinsman,  that  then 
Kinsman  shall  and  will  discontinue  the  manufacture  and  Mie  of 
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said  machines  ;  and  that  all  the  machines  he  shall  manufacture 
and  sell  after  that  date  shall  not  be  sold  for  a  less  profit  than 
$100,  each ;  and  that  he  will  be  accountable  for  $100  profit  on 
each  machine  made  and  sold  from  that  date,  unless  he  has  the 
written  consent  of  Parkhurst  to  sell  for  less.  And  Parkhurst, 
in  consideration  of  $1  to  him  paid  by  Kinsman  and  of  the  agree- 
ments aforesaid,  covenants  and  agrees  with  Kinsman  that  he  will 
go  on  and  manufacture  said  machines,  as  soon  as  Kinsman  dis- 
continues the  same,  and  that  he  will  not  sell  any  machine  for 
a  less  profit  than  $100  without  the  Vritten  consent  of  Kinsman, 
and  that  he  will  pay  over  to  Kinsman  one-third  of  said  profits 
on  all  machines  he  makes  and  sells  thereafter ;  and  that  for  any 
machines  he  may  make  or  have  made  before  the  discontinuance 
of  the  building  the  same  by  Kinsman,  he  shall  be  subject  to  the 
same  restrictions  of  selling  for  at  least  $100  profit  on  each,  one- 
third  of  which  shall  be  paid  to  Kinsman.  Signed  and  sealed  by 
Kinsman,  and  for  Parkhurst  "by  Holt  by  power  of  attorney.''' 

That,  on  the  day  on  which  said  agreement  was  executed  and 
delivered,  JCinsman  had,  without  the  knowledge  and  consent  of 
Holt^  and  while  the  complainant  was  absent  in  England,  sold  aK 
the  tools  and  implements  procured  for  the  purpose  of  making 
said  machines  and  which  were  then  in  the  shop  No.  60  Vesey 
street,  New  York,  to  William  Cundle,  of  Paterson,  New  Jersey 
for  which  tools  Cundle  gave  his  note,  payable  to  Kinsman,  in  a 
sum  unknown  to  complainant. 

That  Cundle  removed  said  tools  to  Paterson  j  and  that  he  and 
Kinsman  have  ever  since  been  employed  in  making  and  selling 
said  machines,  and  have  realized  large  profits  therefrom. 

That  Kinsman  stated  to  Holt,  attorney  as  aforesaid,  in  Novem- 
ber, 1845,  that  all  the  debts  of  the  concern  did  not  exceed 
$1,600. 

That  Kinsman  sold  machines,  during  November  and  Decem-^ 
ber,  to  the  amount  of  $1,400,  and  continued  making  machines 
up  to  the  9th  of  February  last ;  and  that  since  that  time  Kins- 
man and  Cundle  have  sold  at  least  from  80  to  40  of  said  ma- 
diines,  and  by  the  agreement  last  aforesaid  they  were  not  to  be 
sold  for  a  less  profit  than  $100  each,  without  the  written  con* 
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sent  of  complainant  or  his  said  attorney. 

That  the  note  for  $1,000,  given  by  Kinsman  to  complainant 
for  one-third  part  of  the  patent  right,  as  stated  in  the  first  men- 
tioned agreement,  has  never  l^en  paid,  either  in  whole  or  in 
part ;  which  note  would  constitute  a  just  and  equitable  set  off 
against  any  claim  Kinsman  might  have  had  by  reason  of  any  ex- 
penditures or  advances.  And  the  complainant  avers  that  Kins- 
man is  largely  indebted  to  him  by  reason  of  his  neglecting  and 
refusing  to  pay  over  to  complainant  the  portion  of  th^  profits 
which  by  the  agreement  finst  set  forth  belong  to  him.  That 
Kinsman  up  to  this  time,  neglects  and  refuses  to  render  any  ac- 
count to  complainant  or  his  said  attorney  of  the  proceeds  and 
profits  of  the  business,  or  to  surrender  up  the  manufacturing  of 
said  machines  to  the  complainant,  according  to  the  provisions  of 
said  last  agreement ;  but  is  now,  in  connection  with  Ctmdle,  man- 
ufacturing on  their  own  account  and  to  the  injury  and  damage  of 
complainant. 

That  Kinsman  and  Cundle,  with  a  view  of  still  further  inju- 
ring the  complainant,  have  sent  and  still  send  out  and  sell  said 
machines  without  making  or  stamping  them  as  the  patent  of  the 
complainant. 

That  the  complainant  is  ready  and  has  made  arrangements  and 
is  desirous  to  carry  on  the  manufacture  of  said  machines  accor- 
ding to  the  terms  of  the  agreement  secondly  set  forth,  as  soon  as 
Kinsman  shall  surrender  up  the  said  manufacture,  as  by  the  said 
agreement  he  ought  to  do. 

The  bill  charges  that  Kinsman  and  Cundle  refuse  to  render 
an  account  to  the  complainant  of  the  business  connected  with  the 
making  of  said  machines,  or  of  the  amount  received  from  the 
sales  thereof,  and  refuse  to  pay  to  the  complainant  or  said  Holt 
the  two-thirds  of  the  profits,  or  to  account  for  the  same ;  and 
that,  although  said  Kinsman  has  been  much  more  than  remune- 
rated for  any  advance  or  expenditure  by  him  made,  yet  the  said 
defendants  refuse  to  surrender  up  the  business  to  the  complain- 
ant, or  to  Holt,  his  attorney ;  but  the  defendants  pretend,  among 
other  things,  that  the  machines  made  by  Kinsman  and  Cundle 
eince^February  9,  1846,  are  not  like  the  machines  patented  bj 
the  complainant,  but  are  an  invention  and  improvement  of  tiieir 
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own ;  whereas  the  complainant  charges  that  they  are,  in  all  ma- 
terial respects,  the  same. 

The  bill  prays  that  the  defendants  may  be  decreed  to  account 
for  all  money  received  from  the  «ale  of  the  machines  from  the 
said  1st  of  May,  1845,  and  to  pay  over  to  the  complainant  two- 
thirds  of  the  profits ;  and  that  the  defendants  may  be  decreed  to 
surrender  up  the  business  of  manufacturing  said  machines,  ac- 
cording to  the  provisions  of  the  last  mentioned  agreement ;  and 
that  the  defendants  may  be  enjoined  from  further  manufacturing 
or  selling  said  machines,  or  any  machine  which  in  any  manner  is 
included  in  the  said  patent. 

An  application  was  made,  on  the  filing  of  the  bill,  for  an  in- 
junction according  to  the  prayer  thereof,  and  notice  of  the  ap- 
plication was  directed  to  be  given ;  and  after  argument  the  in- 
junction prayed  was  denied. 

The  application  was  renewed,  and  the  parties  were  again 
heard.  On  the  second  application  Kinsman's  answer  was  read 
as  an  affidavit. 

He  admits  the  patent  to  the  complainant ;  but  says  he  cannot 
admit  that  the  complainant  is  the  original  inventor ;  but  says 
that  the  merit  of  the  invention  belongs  to  Charles  G.  Sargeant, 
of  Lowell,  Massachusetts. 

He  admits  he  entered  into  the  agreement  of  May  22,  1845  ; 
and  says  that  he  paid  the  $2,000  therein  named,  in  cash,  and 
gave  his  note  for  $1,000,  which  has  not  been  taken  up  ;  but  he 
says  he  has  charges  against  the  complainant  as  ofisets,  for  more 
than  sufficient  to  balance  the  note. 

He  admits  he  went  on  making  machines  under  said  agreement, 
at  No.  60  Vesey  street.  New  York ;  and  that  when  the  com- 
plainant went  to  England  he  did,  at  the  suggestion  of  this  de- 
fendant, to  avoid  all  question  as  to  this  defendant's  power  and 
control  over  said  business,  execute  to  him  a  power  of  attorney  to 
conduct  the  business  on  his  account  during  his  absence,  and 
which  power  ceased  on  the  return  of  the  complainant  to  the  Uni- 
ted States. 

He  admits  that  on  the  complainant's  leaving  this  country  a 
second  time  for  England,  he  gave  a  power  of  attorney  to  said 
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Holt  to  conduct  said  businesB  in  his  behalf;  but  he  has  no  re- 
membrance of  the  extent  of  the  powers  conferred  by  tbat  in- 
strument on  Holt,  who  is  the  son-in-law  of  complainant,  and  he 
therefore  asks  that  the  said  power  of -attorney  may  be  prodnoed 
and  proven. 

He  denies  that  by  said  power,  or  any  other,  the  complainant 
authorized  Holt  to  enter  into  the  agreement  of  February  9, 
1846,  so  as  to  bind  the  complainant  thereby.  . 

He  admits  that  after  entering  into  the  agreement  of  May, 
1845,  he  laid  out,  from  time  to  time,  large  sums  in  machinery, 
stock  and  tools,  to  conduct  the  business,  a  particular  account  of 
which  is  contained  in  schedule  A.  annexed ;  and  that  he  sold  a 
number  of  machines  made  under  said  agreement,  of  which  sched- 
ule B.,  annexed,  contains  a  true  account.  That  he  has  subjoin- 
ed, in  schedule  C,  annexed,  a  general  statement  showing  tbe 
balance  due  him  on  the  account  for  work  done  and  sold  and  ex- 
penses incurred  under  said  agreement,  and  which  he  believes  to 
be  correct ;  and  he  says  he  has  no  recollection,  beycmd  what 
these  accounts  show,  of  the  amount  due  him,  at  any  particular 
time  or  times,  nor  that  he  stated  to  Holt  in  November,  1845, 
that  all  the  debts  of  the  concern  did  not  exceed  $1,600 ;  that  if 
any  sum  was  named  it  must  have  been  merely  conjectural,  for 
the  accounts  were  not  made  up,  and  he  did  not  know  either  the 
amount  of  monies  expended  by  him  for  the  concern  or  the  amount 
received  from  sales. 

He  denies  that  he  did,  to  his  recollection,  say  to  Holt,  in  or 
about  February,  1846,  that  he  would  in  a  few  weeks  realiie 
enough  from  the  business  to  pay  all  the  debts. 

He  admits  that  on  the  9th  of  February,  1846,  he  entered  into 
the  agreement  with  Holt  in  behalf  of  complainant.  He  says 
that,  prior  to  entering  into  this  agreement,  he  had  heard  from 
Ziba  Parkhurst,  brother  of  complainant,  that  said  Sargeant  clai- 
med to  be  the  inventor  ;  but  that,  to  the  time  of  signing  said  last 
agreement,  he  believed  that  the  complainant  was  the  inventor, 
and  that  Sargeant  was  an  impostor,  and  so  expressed  himself. 

He  says  he  believes  the  accounts  annexed  contain  a  full  ac- 
<36unt  of  all  the  machines  made  or  made  and  sold  by  this  de- 
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fendant  under  said  agreement  or  the  said  patent.  That  he  found 
the  machines  made  according  to  the  patent,  whether  complain- 
ant was  the  inventor  or  not,  would  not  answer  the  purpose,  and 
he  accordingly  gave  up  making  machines  according  to  it,  and. 
made  an  arrangement  with  Cundle,  of  Paterson,  New  Jersey, 
for  constructing  machines  on  a  new  plan,  and  which,  he  admits, 
they  have  been  engaged  in  making,  and  have  made  and  sold  to  a 
considrable  extent;  and  he  denies  that  the  said  machines  so 
tnade  by  him,  and  of  which  he  has  rendered  no  account  in  the 
schedule  annexed,  were  made  under  the  complainant's  patent, 
or  under  any  agreement  stated  in  the  bill,  or  in  violation  of  the 
terms  of  the  agreement  of  February  9,  1846. 

He  admits  he  sold  the  tools  in  the  shop  in  New  York  to  Cun- 
dle, and  he  supposes  he  had  a  perfect  right  to  do  so ;  that  the 
sale  was  made  in  good  faith,  and  the  concern  credited  with  the 
proceeds ;  and  he  denies,  if  such  is  intended  to  be  intimated  by 
the  bill,  that  the  said  tools  were  ever  designed  to  go  into  the 
possession  of  Holt. 

He  admits  that  Cundle  took  said  tools  to  Paterson,  and  that 
he  worked  there  foi:  and  on  account  of  this  defendant ;  and  that 
Candle  has  no  interest  in  this  suit  beyond  that  of  this  defendant, 
nor  in  the  manufacture  and  sale  of  said  machines. 

He  denies  he  owes  the  complainant,  but  insists  that  the  com- 
plainant is  largely  indebted  to  him  ;  and  that  he  would  have  a 
perfect  right  to  go  on  and  manufacture  machines  to  a  very  con- 
siderable extent  beyond  those  already  made,  and  sell  them,  to 
discharge  the  indebtedness  of  the  said  concern  to  him,  and  for 
advances  made  by  him. 

He  admits  that  on  the  machines  now  making  by  him  he  does 
not  stamp  the  patent  of  complainant,  and  for  the  reason  that 
they  are  not  made  under  said  patent. 

He  says  he  is  willing  and  desirous  to  settle  his  accounts  with 
the  complainant,  and  has  always  been  willing  and  desirous  to  do 
so. 

F.  T.  Frelinghuysen  and  Mr.  Staples^  of  New  York,  for  the 
motion. 
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W.  Pennington  contra. 

The  Chancellor.  The  x^omplainant  owns  two-thirds  of  the 
patent  and  the  defendant  one-third.  The  bill  is  filed  to  compel 
the  performance  of  an  agreement  by  which,  it  is  alleged,  the  de- 
fendant bound  himself  to  discontinue  manufacturing  the  machines 
when  he  should  have  made  enough  out  of  the  profits  of  the  bu- 
siness to  re-imburse  him  certain  advances  he  had  made  for  put^ 
ting  the  manufacture  of  the  machines  in  operation.  The  bill 
alleges  that  the  defendant  has  made  enough  to  re-imburse  him 
the  said  advances  ;  and  asks  that  he  be  compelled  to  discontinue, 
in  fulfilment  of  his  agreement ;  and  that  he  be  enjoined,  in  lim- 
inCj  from  further  manufacturing. 

The  answer,  which  was  read  as  an  affidavit,  denies  that  the  de- 
fendant has  yet  re-imbursed  himself  by  manufacturing  under  the 
patent. 

Whether  the  Court  will  decree  the  specific  performance  of 
such  an  agreement,  will  be  the  question  on  the  final  hearing. 

If  it  were  palpable  that  the  defendant  had,  by  manufacturing 
under  the  patent,  made  enough  to  re-imburse  him,  it  would  not 
follow  necessarily  that  the  Court  would  oblige  him  to  dis- 
continue, in  fulfilment  of  his  agreement.  He  ownes  a  third  of 
the  patent,  and  has,  therefore,  a  right  to  manufacture  under  it. 
The  complainant,  being  the  owner  of  the  other  two-thirds,  has 
also  a  right  to  manufacture  under  the  patent.  Each  would  be 
accountable  to  the  other  for  his  proportion  of  the  profits.  It  be- 
ing, at  least,  uncertain  whether  a  decree  for  the  specific  per- 
formance of  such  an  agreement  would  be  made,  a  preliminary  in- 
junction, which  would  compel  an  initiative  performance  of  it, 
cannot  be  allowed. 

It  is  evident  that  the  difficulty  between  these  parties  lies  be- 
yond this.  An  injunction  would  probably  not  have  been  asked 
OH  the  foregoing  view  of  the  case. 

The  real  difficulty  is,  that  the  defendant  denies  that  he  is 
manufacturing  under  the  patent,  and  claims  that  the  article  he 
is  manufacturing  is  not  within  the  patent,  but  is  a  difierent  ar- 
ticle. 
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It  is  really,  therefore,  a  question  of  infringement  of  a  patent 
ri^t. 
Of  such  questions  state  courts  have  no  jurisdiction. 
Injunction  denied. 
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Glias  W.  Conover,  appellant,  y.  Susan  Wright,  respondent. 

The  BtatQte  of  limitation  of  New  Jersey,  (Rev.  L,  411  sec.  10;  Rev.  Stat.  95  see.  11,) 
applies  to  the  action  of  dower,  and  may  be  pleaded  in  equity  as  well  as  at  law. 

When  the  bill  does  not  state  any  circumstances  to  take  the  case  oat  of  the  statute,  the 
plea  may  be  a  pure  plea. 

It  it  not  required  to  be  accompanied  by  an  answer  when  the  bill  simply  contains  the 
formal  allegation  in  regard  to  title  papers,  usual  in  bills  (or  dower,  in  order  to  brinf 
them  within  the  jurisdiction  of  a  Court  of  Ek]uity. 

This  case  is  reported  ante,  page  482. 

Appeal  from  the  decree  of  the  Chancellor.  The  respondent 
filed,  July,  1846,  her  bill  of  complaint  against  thcv  appellant  in 
which  she  sought  to  recover  dower  in  certain  lands  in  his  posses- 
sion. The  bill  stated  the  seisure  in  fee  of  h^r  former  husband, 
Barzillai  Wright,  a  safe  by  the  sheriff  to  the  appellant,  that  her 
husband  died  1st  March,  1836,  leaving  the  complainant  him  sur- 
viving entitled  to  dower  in  the  said  freehold  premises  &c. 

The  defendant  pleaded  in  bar  that  the  said  Barzillai  Wrij^t 
died  above  twenty  years  before  the  filing  of  the  said  bill  or  ser- 
vice of  process,  and  that  the  right  or  title  and  cause  of  action 
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(if  any)  of  the  complainant  accrued  above  twenty  rears  before 
the  filing  of  the  said  bill  &c.;  and  therefore  that  the  said  defend- 
ant beaded  the  statute  of  New  Jersey  entitled  &c« 

The  cause  was  heard  before  the  Chancellor  under  an  agree- 
ment that  if  the  plea  should  be  allowed  by  the  Court  it  should 
be  considered  as  proved  and  a  final  decree  made  thereon. 

The  Chancellor  after  argument  overruled  the  plea,  with  costs ; 
and  from  this  order  the  defendant  appealed. 

The  case  was  heard  by  Justices  Whitehead,  Carpenter 
and  Randolph,  and  Judges  Porter,  Spencer,  Schenck, 
Speer,  Sinnickson  and  McCarter;  the  Chief  Justice  and 
Justice  Neyius  not  sitting. 

C.  S.  Green  and  P.  D.  Vroom  for  appellant. 

This  is  the  case  of  an  ordinary  bill  for  dower  and  the  statute 
of  limitations  pleaded  thereto.  The  plea  was  overruled  below 
on  the  ground  that  the  statute  {Rev.  £.  411  sec.  10)  does  not 
apply  to  dower.  The  decision  of  the  Chancellor  conflicts  with 
the  previous  decision  of  the  Supreme  Court,  and  the  question  is 
now  definitely  to  be  settled  in  this  Court. 

The  cause  of  action  accrued  on  the  death  of  the  husband  when 
it  became  the  duty  of  the  tenant  to  assign  dower.  4  Kent  30 ; 
lb.  66.  The  non-performance  of  this  duty  was  wrongful  and 
amounted  to  a  deforcement.  3  B.  C.  172.  The  statute  express- 
ly bars  all  actions  for  land  unless  brought  within  twenty  years 
after  the  cause  of  action  acrued.  Rev.  Laws  411  §  10 ;  Berrien 
V.  Conaver,  1  Har.  107 ;  Tuttle  v.  Wilsony  10  Ohio  24 ;  Jones 
V.  Powell^  &*John.  Ch  Rep.  194  5  Rarnsay  v.  Dosier^  1  Const. 
{S.  C.)  Rep.  112. 

The  statute  applies  equally  in  Courts  of  Equity  and  in  Courts 
of  Law.  Angell  on  Limitations^  24  {Ed^  1846 ;)  Wanmaker 
V.  VanBushirk,  Saxton  691 ;  Peacock  v.  JYewboldy  in  this 
court,  October  Term,  1846,  1  Hoist.  Ch.  Rep.  668. 

W.  Hoisted  conix^. 
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The  statute  does  not  apply  to  dower.  The  statute  in  regard 
to  dower  {Rev.  L.  898,)  declares  what  shall  bar  dower  but  does 
not  mention  lapse  of  time  as  a  bar.  There  has  been  no  adverse 
holding  against  the  widow  and  therefore  the  statute  does  not  run 
i^inst  her.  Parker  v.  Obear^  7  Mete.  24 ;  Barnard  v.  Ed- 
wards^ 4  JVeto.  Hamp.  R.  109 ;  Spencer  v.  Weston^  1  Dev.  and 
Bat.  218 ;  Guthrie  v.  Owen,  10  Yerg.  889 ;  Park  on  Dower 
811. 

The  widow  has  no  right  of  entry  until  dower  has  been  as- 
signed. 1  Cruise  159,  tit.  Dower,  Ch.  4  sec.  1 ;  Litt.  sec.  48  ; 
4  Mass.  888 ;  7  John.  Rep.  247.  Not  even  after  judgment* 
16  Mass.  198. 

The  widow's  right  of  dower  is  no  title  to  land,  but  a  mere 
chose- in  action  ;  an  inchoate  right  to  an  unascertained  part.  IT 
John.  168 ;  20  lb.  411 ;  4  Kent  68 ;  Watkins  on  Descents  101 ; 
Gilbert  on  Tenures  26  ;  Salk.  422 ;  8  Barr  {Pa.)  Rep.  71. 

But  if  at  law,  the  statute  is  no  bar  in  equity.  At  any  rate 
the  plea  should  have  been  accompanied  by  an  answer  denying 
fraud.  Beame^s  Pleas  176 ;  lb.  168 ;  1  Story  Eq.  Jur.  sec. 
628,  note,  640 ;  Curtis  v.  Curtis  2  Bro.  C.  C:  620  ;  4  Kent 
69. 

Carpenter,  Justice,  delivered  the  opinion  of  the  court. 

Whether  Courts  of  Equity  act  in  obedience  or  in  mere  analo- 
gy to  the  statute  of  limitations,  it  has  become  a  settled  case  that 
tibey  will  apply  them,  in  similar  cases  within  the  sphere  of  their 
jurisdiction,  equally  with  courts  of  law.  They  have  always  felt 
themselves  bound  by  the  spirit  and  meaning  of  these  statutes  and 
ordinarily  act  in  conformity  to  them.  In  cases  concurrent  with 
a  remedy  at  law  they  always  allow  them  to  be  pleaded,  and  a 
party  is  not  permitted  to  evade  their  e£fect  by  resorting  to  anoth- 
er forum.     Angell  on  Limitations  Ch.  8  p.  24 ;  Saxton  691. 

The  objection,  it  would  seem,  may  be  taken  by  demurrer  to 
the  bill,  if  so  framed  that  it  appears  on  its  face  and  no  attend- 
ant circumstances  are  stated  which  will  obviate  it.  If  the  ob- 
jection does  not  appear  on  the  face  of  the  bill,  as  in  the  present 
instance,  it  may  be  taken  by  way  of  plea,  or  by  way  of  answer* 
When  the  objection  is  taken  by  way  of  plea  to  a  bill  which  does 
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not  state  any  circumstances  to  take  the  case  out  of  the  statute, 
such  as  fraud  &c.,  the  plea  may  be  a  pure  plea ;  though  other- 
wise if  the  bill  should  charge  a  fraud  which  had  not  been  dis- 
covered within  the  period  named  in  the  statute.  In  such  case  the 
plea  should  be  accompanied  by  an  answer,  answering  and  deny- 
ing the  circumstances  of  fraud  alleged  in  order  to  avoid  the  bar* 
Story  Eq.  PI  §  503 ;  lb.  §§  761,  754. 

The  bill  in  this  case  is  in  the  ordinary  form  of  a  bill  for  dower. 
The  death  of  the  husband  is  alleged  within  the  period  nientioned 
in  the  statute.  No  unusual  circumstances  of  equity  jurisdiction 
are  set  forth.  It  alleges  no  matter  of  concealment  in  order  to 
avoid  the  operations  of  the  statute  ;  no  ignorance  of  her  ri^ts 
is  pretended  by  the  complainant.  The  bill  contains  nothing  be- 
yond the  formal  allegations  in  regard  to  title  papers  always  found 
in  such  bills,  for  the  purpose  of  bringing  what  is  ordinarily  a 
mere  legal  right  within  the  jurisdiction  of  a  Court  of  Equity. 
If  the  statute  applies  to  dower  the  defence  seems  to  have  been 
properly  raised  by  the  defendant's  plea. 

But  it  was  but  urged  upon  the  part  of  the  respondent  that  the 
10th  section  of  our  statute  of  .limitations  (11th  in  the  Revision) 
does  not  apply  to  the  action  of  dower,  and  consequently  cannot 
be  pleaded  either  at  law  or  in  equity  ;  and  such  is  the  \'iew  taken 
by  the  Chancellor.  One  section  of  our  act,  copied  from  the  Eng- 
lish statute  of  21  Jac,  1.  C.  16,  sec.  1.,  bars  the  right  of  entry 
into  any  lands  &c.  unless  made  within  twenty  years  after  such 
right  or  title  shall  accrue.  The  widow  has  no  right  of  entry 
until  dower  assigned,  and  the  statute  of  21  Jac.  1,  in  England, 
and  similar  statutes  in  this  country,  have  therefore  been  con- 
strued not  to  apply  to  the  action  of  dower.  It  (21  Jac.  1.)  ap- 
plies only  to  a  right  of  entry,  and  therefore  by  its  terms  is  inap- 
plicable to  the  action  of  dower  which  is  founded,  not  on  the  right 
of  entry,  but  on  an  inchoate  right  to  have  the  one-third  part  of 
any  lands  of  which  the  husband  had  been  seized  during  cover- 
ture set  off  and  assigned  to  her. 

But  the  next  section  of  our  act  {Rev.  L.  411  §  10)  goes  fur- 
ther and  enacts  "that  every  real,  possessory,  ancestral,  mixed 
or  other  action,  for  any  lands  &c.  shall  be  brought  or  instituted 
within  twenty  years  next  after  the  right  or  title  thereto  shall  ao- 
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ome,  and  not  after ;"  with  a  saving  clause  in  favor  of  infants, 
feme  coyerts,  and  insane.  It  in  very  terms  applies  to  all  actions 
for  the  recovery  of  lands,  tenements  and  hereditaments,  and  it 
is  difficult  to  see  how  it  can  fail  to  apply  to  the  action  of  dower. 
It  bars,  not  the  right  of  entry  merely,  but  any  action  brought  for 
the  recovery  of  land  &c*  Land  is  sought  to  be  recovered  in 
this  action  and  the  widow's  title  becomes  absolute  on  the  death 
of  the  husband.  By  the  statute  of  Magna  Carta  the  heir  had 
forty  days  within  which  to  assign  dower ;  a  provision  incorpora- 
ted into  the  third  section  of  our  act  in  relation  to  dower.  If  not 
assigned  within  that  period  the  tenant  becomes  guilty  of  deforce- 
.ment  and  liable  in  an  action  of  dower.  The  widow's  title  and 
her  cause  of  action  then  accrue,  the  possession  of  the  tenant  as 
against  her  then  becomes  adverse,  and  the  statute  begins  to  run* 

It  is  true  lapse  of  time  is  not  enumerated  in  the  statute  rela- 
tive to  dower  $U3  a  bar  to  the  action,  and  obviously  because  it  nat- 
urally falls  within  another  classification.  Parker  v.  Obear,  7 
Mete.  24,  is  a  decision  upon  a  statute  very  similar  to  the  lOtb 
section  of  our  act,  which  the  court  then  held  did  not  bar  the  writ 
of  dower.  But  that  decision  may  well  be  sustained  upon  the 
ground  that  in  the  State  of  Massachusetts  the  widow's  cause  of 
action  does  not  accrue  at  the  death  of  her  husband  but  only  from 
the  time  of  demand  made.  Here  a  demand  is  not  necessary  in 
order  to  support  the  action,  although  it  may  be  important  as  af- 
fecting the  amount  of  damages.  Taking  a  dificrent  view  than 
The  Chancellor  of  the  policy  of  the  statute,  and  holding  the  ac- 
tion of  dower  to  be  not  only  within  the  letter  but  the  meaning 
and  intent  of  the  statute,  we  are  unanimously  of  the  opinion  that 
his  decree  must  be  reversed. 

The  decree  is  reversed  with  instructions  to  enter  a  decree  for 
costs  in  the  court  below. 

Per  tot.  cur.    Decree  reversed. 
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John  I.  Ryerson  and  Abraham  Demarest,  Peter  H.  Pu- 
Lis  and  Peter  H.  Winter  Executors  of  Abraham  H.  Gar- 
rison, deceased,  appellants,  v.  Frederick  Adams,  execa- 
tor  of  John  I.  Tuers,  deceased,  and  in  his  own  right,  Wil- 
liam Dealing  and  Charity  his  wife,  Jacob  Fredericks 
and  Jacob  King,  respondents. 

In  1823,  T.,  an  habitual  drunkard,  requested,  R.,  at  whoee  store  T.  was  in  the  habit  of 
buying  liquor,  to  accept  a  deed  for  his  farm  and  pay  his  debts.  R.  did  not  coDtent. 
Afterwards,  T.,  without  the  knowledge  of  R-,  procured  a  deed  from  him  to  R  to  be 
drawn,  and  executed  ai.d  acknowledged  it,  and  took  it  to  R.  and  delivered  it  to  him, 
and  requested  him  to  put  it  on  record,  and  left  it  in  his  hands.  R.  did  not  pal  it  oo 
record,  but  it  remained  in  his  hands.  On  the  20th  August,  1S31,  an  instrument  wts 
executed  by  R.  by  which  he,  in  consideration  that  T.  pay,  yearly,  daring  his  nataral 
life  to  R.  $18,  granted,  bargained,  remised,  released  and  confirmed  unto  T.,  daring 
his  life,  the  said  farm,  in  T.'s  possession.  After  this,  R.  caused  the  deed  to  be  re* 
corded.  T.  never  saw  or  heard  read  the  writing  of  August  20,  1831.  The  penoo 
who  drew  this  writing  testified  that,  before  it  was  drawn,  T.  had  consented  thatracb 
a  writing  should  be  made ;  and  requested  him  to  keep  it  in  his  ponenion. 

The  deed  was  declared  void. 

Semhie.  A  deed  without  consideration,  from  one  whose  mind  has  been  greatly  irapii^ 
ed  by  excessive  and  long  continued  intemperance,  to  another  from  whom  lie  had  been 
in  the  habit  of  baying  liquor  and  who  knew  of  his  excen  in  the  me  of  it,  will  be  »t 
aside. 

The  decree  mast  conform  to  the  bill,  and  be  wananted  by  it,  both  in  the  relief  and  in 
the  grounds  of  relief.  Relief  not  embraced  in  the  prayer  of  the  bill  cannoc  be  da- 
creed,  nor  can  the  relief  asked  for  be  granted  upon  groondi  not  diaclaaed  by  the  hOL 
It  if,  however,  no  objection  that  the  case  eitabliihed  hy  the  proc^  k  brotder  and 
stronger  than  that  stated  in  the  bill,  or  that  grotudi  of  relief  not  cootnbied  in  thtliO 
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are  estabiuhed  in  evidence,  provided  the  decree  is  warranted  by  the  charges  and  the 
prayer  of  the  bill,  and  the  bill  is  sustained  by  the  evidence. 


This  case,  and  the  decision  of  the  Chancellor  thereupon,  is 
reported  ante,  page  328. 

A.  S»  Pennington  for  the  appellants. 

•/?.  0.  Zabriskie  for  the  respondents. 

Green,  Chief  Justice,  delivered  the  opinion  of  the  court* 

The  first  ground  of  objection  to  the  decree  in  this  caiiBe  IB^ 
that  the  case  established  by  the  evidence  is  not  disclosed  by  the 
pleadings,  and  that  the  relief  is  granted  upon  a  ground  not  char- 
ged by  the  bill.  It  is  undoubtedly  a  well  settled  rule  in  equity 
that  the  decree  must  conform  to  the  bill,  and  be  warranted  by  it, 
both  in  the  relief  and  in  the  grounds  of  relief.  Relief  not  em- 
braced in  the  prayer  of  the  bill  cannot  be  decreed^  nor  can  the 
relief  asked  for  be  granted  upon  grounds  not  disclosed  by  the 
bill.  It  is  however  no  objection  that  the  case  established  by  the 
proof  is  broader  and  stronger  than  that  stated  in  the  bill,  or 
that  grounds  of  relief  not  contained  in  the  bill  are  established  in 
evidence,  provided  the  decree  is  warranted  by  the  charges  and 
prayers  of  the  bill,  and  the  bill  sustained  by  the  evidence. 

The  bill  charges  that  Tuers  having  become  very  intemperate 
and  being  exasperated  with  his  wife  and  being  desirous  of  secu- 
ring his  estate  for  the  benefit  of  his  own  relations  and  for  the 
purpose  of  preventing  his  wife  from  inheriting,  made  a  deed  of 
bargain  and  sale  to  Ryerson,  for  his  own  use.  That  the  deed 
did  not  convey  the  lands  to  Ryerson  but  that  the  use  resulted  to 
Tuers  and  his  heirs.  That  Ryerson  for  a  fraudulent  purpose 
procured  the  deed  to  be  recorded.  That  subsequently  knowing 
that  the  deed  was  without  consideration  and  worthless,  with  the 
view  of  rendering  it  valid  and  having  the  lands  appropriated  to 
his  own  use  he  conveyed  to  Garrison* 

The  bill  further  charges  that  the  lease  from  Ryerson  to  Tuers^ 
if  any  such  existed,  was  obtained  by  fraud  and  was  contriyed 
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and  designed  by  Ryerson,  to  procure  a  recognition  of  his  title  to 
be  used  after  Tuers's  death. 

The  bill  prays  that  the  deed  may  be  declared  void  and  of  no 
effect,  that  it  may  also  be  declared  that  the  use  of  the  land  un- 
der the  deed  resulted  to  Tuers  and  that  he  be  decreed  to  recov- 
er. 

The  gravamen  of  the  charge  is  that  the  deed  was  irithout  con- 
sideration and  not  designed  to  convey  the  title,  and  that  the  re- 
cording of  the  deed,  the  execution  of  the  lease  and  the  setting 
up  of  title  to  the  lands  by  Ryerson  were  fraudulent. 

There  is  no  charge  in  the  bill  that  the  deed  was  obtained  by 
fraud  or  undue  influence  or  improper  means,  nor  can  the  decree 
in  my  judgment,  whatever  may  be  the  weight  of  the  evidence, 
be  sustained  upon  either  of  these  grounds. 

It  remains  to  enquire  whether  the  deed  is  sustained  by  ilie  e?- 
idence,  upon  the  grounds  charged  in  the  bill. 

The  answer  admits  that  at  the  date  of  the  deed,  and  at  the 
time  of  its  delivery,  no  consideration  whatever  was  paid,  or  se- 
cured or  agreed'to  be  paid.  It  was  a  voluntary  conveyance,  ex- 
ecuted, acknowledged  and  delivered  by  the  grantor  without  the 
assent  or  concurrence  of  the  grantor.  The  defendant  explains 
the  transaction  by  stating  that  Tuers  wished  him  to  accept  the 
deed  and  pay  his  debts,  but  that  he  did  not  at  first  agree  to  do 
so ;  that  he  received  the  deed  and  retained  it  in  his  possession 
from  May  1,  1823,  to  August  20,  1831,  more  than  eight  years 
without  claiming  title  under  it ;  that  a  new  contract  was  then 
made,  the  deed  accepted  and  recorded,  a  lease  given  and  the  ti- 
tle perfected  in  the  defendant.  Now  this  is  certainly  a  very  un- 
usual transaction  and  calls  for  the  closest  scrutiny  at  the  hands 
of  the  court.  Tuers,  it  is  alleged  executes,  acknowledges  and 
delivers  to  Ryerson  a  deed  for  his  farm  for  the  alleged  considera- 
tion of  $3,000  but  without  the  payment  of  $1.  The  deed  is 
left  in  Ryerson' s  custody  and  under  his  control.  Tuers  lies  en- 
tirely at  Ryerson's  mercy,  exposed  at  any  moment  to  be  turned 
out  of  possession ;  without  the  least  evidence  to  show  what  the 
truth  really  was,  although  as  is  admitted,  by  the  answer  the  title 
was  wholly  in  Tuers.  During  this  period  as  appears  by  the  tes- 
timony of  numerous  witnesses^  it  was  reputed  in  the  iieq;hb(^- 
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hood  that  Ryerson  had  title  to  the  place,  and  Ryerson  himself 
repeatedly  declared  that  he  had  a  deed,  as  good  a  deed  as  any 
man's. 

It  is  clear  from  this  eyidence,  that  after  the  delivery  of  the 
original  deed  and  before  1831,  which,  as  the  defendant  now  al- 
legesj  he  had  no  title  whatever,  it  was  reputed  that  he  had  the 
title  and  that  he  himself  claimed  to  have  the  title.  It  is  evident 
also  that  he  then  had  the  same  title  and  the  same  evidence  of 
title  that  he  now  has,  except  so  far  as  that  title  may  be  strength- 
ened by  the  transactions  of  1831. 

~  It  is  worthy  of  remark  that  daring  this  period  of  eight  years^ 
although  Ryerson  claimed  title,  and  held  in  his  hands  a  deed  of 
conveyance  from  Tuers,  that  Tners  both  by  his  acts  and  words 
denied  the  validity  of  that  deed,  and  treated  the  land  as  his  own. 
On  the  8th  of  February,  1825,  four  years  after  the  date  of  the 
deed  to  Ryerson,  he  conveyed  more  than  21  acres,  nearly  one-fifth 
of  the  farm,  for  a  valuable  consideration,  to  Abraham  Lake,  with 
covenants  of  general  warranty.  In  March,  1831,  he  leased  7  or 
8  acres  to  John  S.  Forshee  for  fifty  years.  He  told  Chester  Ab- 
by  in  the  presence  of  Margaret  Lake  that  the  deed  to  Ryerson 
was  good  for  nothing.  These  acts  and  declarations  of  Tuers  oc- 
curring during  the  period  when  Ryerson  by  his  answer  admits 
title  in  Tuers,  are  clearly  competent  evidence.  They  show  that 
Tuers  (notwithstanding  the  deed  held  by  Ryerson  and  his  claim- 
ing the  property)  regarded  himself  as  the  owner  in  fee  of  the 
land  with  power  to  dispose  of  it  at  his  pleasure,  thus  giving 
strong  countenance  to  the  charge  in  the  bill  that  the  deed  was 
never  designed  to  pass  title. 

The  deed  then  as  originally  delivered  was  clearly  inoperative 
and  void.  It  so  continued  until  the  20th  of  August,  1831.  Was 
efficacy  given  to  it  by  the  transactions  which  then  took  place  be- 
tween the  parties.  These  transactions  the  bill  charges  were 
fraudulent,  and  I  think  it  is  abundantly  evident  both  from  the 
defendant's  answer  and  the  evidence  in  the  cause,  that  the  whole 
transaction  of  August,  1831,  was  colorable  merely  and  designed 
to  give  support  to  a  deed  which  otherwise  was  confessedly  with- 
out consideration,  fraudulent  and  void.  There  is  no  evidence 
of  the  circumstances  under  which  this  deed  was  resuscitated 
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save  the  defendants  answer.     And  upon  the  statement  in  the 
answer  it  is  obvious  that  Tuers  received  nothing  whatever  as  a 
consideration  of  the  conveyance.     The  alleged  consideration  was 
a  promise  by  the  grantee  to  pay  the  grantor's  debts.     Now  as 
against  the  creditors,  the  deed  being  voluntary,  would  have  been 
fraudulent  and  void.     It  was  necessary  therefore  that  the  debts 
should  be  paid  in  order  to  legalize  the  deed.     These  debts  would 
have  been  a  virtual  incumbrance  on  the  land  in  the  hands  of  Ry- 
erson.     He  must  have  paid  them  in  order  to  save  his  title.     It 
was  therefore  a  simple  conveyance  by  Tuers  to  Ryerson  of  his 
whole  farm  subject  to  the  payment  of  his  debts,  without  one  dol- 
lar of  consideration  for  the  conveyance.     Nor  is  it  pretended 
that  Ryerson  paid  the  debts  at  the  time  of  the  conveyance,  or 
entered  into  any  binding  engagement  to  pay  them,  or  procured 
a  release  to  Tuers  from  them.     There  is  no  clause  in  the  deed 
showing  that  Ryerson  held  the  land  in  trust  to  pay  the  debts ; 
nor  is  it  pretended  that  any  written  engagement  to  that  eflFect 
was  given  either  to  Tuers  or  to  the  creditors.     There  appears  to 
have  been  no  witness  to  the  transaction.     Tuers  therefore  could 
not  have  enforced  the  contract,  nor  could  the  contract  have  been 
enforced  by  the  creditors,  because  being  a  promise  to  pay  the 
debts  of  a  third  person,  and  not  in  writing,  it  was  void  by  the 
statute  of  frauds  and  perjuries.     The  pretended  consideration 
therefore  was  entirely  illusory.     Ryerson  promised  nothing,  did 
nothing  which  independent  of  his  contract  he  was  not  bound  to 
perform.     Tuers  received  nothing  but  a  nugatory  promise.     But 
admitting  that  the  promise  to  pay  the  debts  of  the  grantor  when 
executed,  formed  a  valid  consideration  for  the  conveyance,  still 
the  averment  of  the  answer  that  such  promise  to  pay  formed  the 
consideration  of  the  conveyance,  is  not  responsive  to  the  bill,  is 
contradictory  of  the  deed  itself  and  is  entirely  unsupported  by 
the  evidence.     On  the  contrary  the  whole  transaction  relative 
to  the  procurement  and  execution  of  the  release,  (or  as  it  is  term- 
ed in  the  answer  the  lease)  from  Ryerson  to  Tuers,  as  detailed 
by  VanDien,  the  scrivener  who  drew  the  paper,  and  the  principal 
witness  for  the  defence  is  utterly  irreconcilable  with  the  de- 
fendant's answer. 

The  fact  tiiat  the  recording  of  the  deed  and  the  giving  of  the 
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release  were  calculated  to  confirm  the  title  of  Ryerson ;  that  the 
pretended  consideration  was  neither  paid  nor  secured  to  be  paid 
at  the  time  of  recording  the  deed ;  that  the  release  to  Tuers  was 
not  placed  upon  record  and  that  he  had  no  guaranty  for  his  pro-*, 
tection  but  the  integrity  of  VanDien  who  was  paid  by  Ryerson ; 
that  Tuers  never  saw  the  lease  nor  heard  it  read ;  that  Ryer- 
son never  exercised  in  Tuers's  presence  or  under  his  notice  the 
privilege  reserved  by  the  lease  of  cutting  timber  upon  the  farm ; 
that  from  the  alleged  delivery  of  the.  title,  until  Tuers's  death, 
a  period  of  more  than  eleven  years,  Ryerson  did  not  act  within 
Tuers's  knowledge  manifesting  his  title ;  that  Tuers  did  no  act 
and  made  no  declaration  admitting  the  title,  are  strongly  corrob- 
orative of  the  charges  in  the  bill  that  the  deed  was  not  only  with- 
out consideration  but  that  it  was  never  designed  to  convey  title, 
that  it  enured  to  the  use  of  Tuers  and  that  the  claim  of  title  by 
Ryerson  is  fraudulent. 

Nor  ought  it  to  escape  notice  that  this  deed  was  originally 
given  by  a  man  of  very  intemperate  habits  to  the  person  who 
furnished  him  with  the  means  of  vicious  indulgence ;  that  the 
grantee  had  no  claim  of  blood  or  kindred  upon  the  grantor  i  that 
the  only  alleged  consideration  was  the  payment  of  the  grantor's 
debts ;  that  there  is  no  evidence  of  importunity  on  the  part  of 
the  creditors  ;  that  the  only  debts  ever  paid,  were  paid  to  Ry- 
erson's  own  son ;  that  those  debts  were  contracted  years  after 
the  original  deed  was  executed,  and  that  they  were  utterly  inad- 
equate to  the  value  of  the  land. 

Upon  the  evidence  in  the  cause  it  is  apparent  that  Garrison 
took  his  deed  from  Ryerson  with  knowledge  of  the  fraud,  at  least 
sufficient  to  put  him  upon  enquiry.  He  can  stand  in  no  better 
situation  than  Ryerson  himself.  He  does  not  moreover  occupy 
in  equity  the  position  of  a  bona-fide  purchaser,  having  parted 
with  no  valuable  consideration  to  obtain  the  title. 

It  is  further  objected  to  the  decree  that  it  authorizes  an  ac- 
count to  be  taken  against  Ryerson  of  the  proceeds  of  the  sale  of 
Tuers's  personal  property  at  auction,  when  it  appears  by  the 
evidence  that  after  that  sale  there  was  a  settlement  between  the 
parties.  It  is  perhaps  not  certain  from  the  evidence  that  the 
settlement  was  a  general  one,  or  that  it  included  the  proceeds  of 
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Ae  anolion  flales,  and  if  it  be  so,  it  can  hardly  be  preBuned  at 
Ikit  stage  of  the  cause,  that  The  Chancellor  will  finally  decree 
wk  aocoont  against  the  appellant  for  matters  which  by  Ihe  eyi- 
deuce  appears  to  be  settled,  or  barred  by  lapse  of  time.  I  tiiink 
llMre  oo^t  not  to  be  a  reversal  npon  this  ground. 
b  my  opinion  the  decree  should  be  affirmed  with  oostf. 

The  Court,  (Netius,  Justice,  and  MgCartsr,  Judge,  dis- 
a<iiting%)  concurred  in  this  opinion. 

Decree  affirmed. 
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Th£  B&ID6KWATSR  CoppER  MiNiNG  CoicPANT,  appeUa&tBy  tad 

OooLD  HoTT,  respondent. 

A  bond  and  mortfSfe  given  in  folfiliiieDt  of  a  pridr  written  ■freement  for  the  nle  and 
purebaae  of  property,  at  a  price  itipalated,  to  be  paid  in  a  itipolated  manner,  with 
inteieit,  the  interest  to  be  paid  half  yearly  in  adiWMe,  haU  nofelD  be  anrioofc 

A  new  bond  and  mortgafe  were  labititated  for  the  firtt,  diipendng  with  the  payment  of 
intemt  in  advance.  StmilU^  that  if  the  first  ooold.  be  held  anuioiii»theoontmct  vight 
by  inbieqQent  agreement  of  the  parties  be  fieed  from  the  vice. 

Acts  of  a  sobseqoent  board  of  directors  of  a  Corporation  which  were  held  to  be  a  recog^ 
nition  and  sanction  of  a  mortgage  given  by  a  former  board. 


This  case  is  reported  ante^  page  253. 
P.  D.  Vroom  for  the  appellants. 
B.  Williamson  for  the  respondent. 


The  decree  of  The  Chancellor  was  ananimously  affirmed. 

Decree  affirmed. 
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tbe  mnotion  salea,  and  if  it  be  ao,  it  ean  hai^* 

Ikis  stige  of  the  eaiue,  dut  The  CSumcel) 

aa  aoooant  aminst  the  avpeUant  for  id-       ..    ^        j  4    „ 
.  ^     ^         ,  f *^  T       ,,     ppellants,  and  Adam 

dflnoe  appears  to  be  aettled.  or  baned  *  .  ^ 

IB  my  OpmiOn  COe  Oeeree  Wamm  ^  p^^  ^i^  ^  oomideraUon  money  and 

.-idne.    J.  sold  parti  of  the  land,  and  K.  n* 
The  Courts  (NXTIUa)  Jllt''  jn  kuput,  1821,  jodgBents  were  reooTersd, 

acntingO  OOnClined  iftlUa  r  **  ^^^^^  eiecutiow  were  tMoed  and  levied  on 

'^fdil  held  by  J.,  "subject  to  prior  incombrancet." 

y  to  Chancery  by  K.  againit  J.  for  ibe  foredoiare  oi 

>  ^gfODTeyed  that  part  of  the  mortgaged  premiMs  whkh 

/^^en  levied  on  aa  aforesaid,  to  K.,  in  payment  and  dii- 

,  rjK-  took  possession  of  the  land ;  the  registry  of  the  mort' 

;X^)cancelled.    Afterwards  the  sheriff  sold,  under  the  aid 

'/^porehaser;  U.,  when  he  so  bought,  having  knowledge  of 


to  the  land  free  from  the  mortgage  debt. 


^  ^Areported  ante,  page  90. 
froom  for  the  appellants. 

r 

0ilsted  for  the  respondent. 

^  decree  of  The  Chancellor  was  reversed. 

j^'£Vius,  Justice,  dissented. 

Decree  reversed. 
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\^y  and  Lewis  £.  Davenport  and  Corne- 
.J\mr.  Administrators  &c.  of  Calvin  Cook, 
^dents. 

«^reement,  made  for  a  coniideration  groesly  inadequate,  by  odo  of  great 
A  mind,  with  another  whose  petition  in  relation  to  him  conferred  undue 
;e  and  control  over  him,  will  be  set  aside. 

>  This  case  is  reported  ante,  page  622. 

j9.  Crifford  and  B.  Williamson  for  the  appellant. 

A.  Whitehead  and  Samuel  Sherwood  for  the  respondents. 

The  decree  of  The  Chancellor  was  affirmed. 

McCarter,  Judge,  dissented. 

Decree  aflirmed. 
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John  Henry  and  Richard  Henry,  appellants,  and  Adam 

KiNNAMAN,  respondent.  ^ 

In  Blay^  1817,  J.  purchased  land  of  K.  and  paid  part  of  the  condderation  money  and 
gave  K.  a  mortgage  on  the  land  for  the  residue.  J.  sold  parts  of  the  land,  and  K.  n- 
leased  those  parts  from  the  mortgage.  In  August,  1821,  judgments  were  fecorered, 
in  &Tor  of  other  persons,  against  J.,  on  which  executions  were  issued  and  leTied  on 
that  part  of  the  mortgaged  premises  still  held  by  J.,  "subject  to  prior  incumbrances." 
In  October,  1882,  pending  a  suit  in  Chancery  by  K.  against  J.  for  the  foreclosure  of 
the  mortgage,  J.  and  his  wife  reconveyed  that  part  of  the  mortgaged  premises  which 
he  still  held,  and  which  had  been  levied  on  as  aforesaid,  to  K.,  in  payment  and  dis* 
charge  of  the  mortgage,  and  K.  took  possession  of  the  land ;  the  registry  of  the  mort' 
gage,  howeyer,  was  left  uncancelled.  Afterwards  the  sheriff  sold,  under  the  said 
levy,  and  H.  became  the  purchaser;  H.,  when  he  so  bought,  having  knowledge  of 
the  foregoing  facts. 

BbU,  that  H.  was  entitled  to  the  land  free  from  the  mortgage  debt. 


This  case  is  reported  ante,  page  90. 
P.  D,  Vroom  for  the  appellants. 
W.  Hoisted  for  the  respondent. 


The  decree  of  The  Chancellor  was  reversed. 

Nevius,  Justice,  dissented. 

Decree  reversed. 
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Henry  Cole,  appellant,  and  Lewis  £.  Davenport  and  Corne- 
lius Crawford  Junr.  Administrators  &c.  of  Calvin  Cook, 
deceased,  respondents. 

An  improTident  agreement,  made  for  a  coniideration  groesly  inadequate,  by  one  of  great 
imbecility  of  mind,  with  another  whose  position  in  relation  to  him  conferred  undue 
influence  and  control  over  him,  will  be  set  aside. 


This  case  is  reported  ante,  page  522. 

A.  Gifford  and  B.  Williamson  for  the  appellant. 

A.  Whitehead  and  Samuel  Sherwood  for  the  respondents. 


The  decree  of  The  Chancellor  was  affirmed. 

McCarter,  Judge,  dissented. 

Decree  affirmed. 
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Daniel  Bray,  appeUant,  and  Mary  Ann  Bray,  respondent. 

8aiBel«Dt  eridenos  of  Adoltery  od  bill  for  Dhroree. 

This  case,  and  liie  deoision  of  The  Chancenor  thereupon,  is  re- 
ported ante,  page  506. 

P.  D.  Vroam  for  the  appellant. 

No  counsel  appeared  for  the  respondent. 

Randolph,  Justice,  delivered  the  opinion  of  the  Court. 

The  complainant  asks  to  be  divorced  from  his  wife  on  the 
ground  of  adultery,  stated  in  the  bill  to  have  been  committed  in 
his  own  house,  at  a  particular  time  and  with  an  individual  na- 
med   .    It  is  proved  by  two  witnesses,  old  Mrs.  Bray  and 

her  sister,  that ,  the  individual  named,  came  to  the  com- 
plainant's house  in  his  absence  and  remained  there  all  night,  that 
during  evening  some  familiarity  took  place  which  elicited  reproof 
from  the  mother,  that  defendant  retired  to  bed  before  the  rest  of 
the  family,  declining  to  have  the  company  of  one  of  the  chil- 
dren, and  that having  formerly  worked  for  the  com- 
plainant and  being  familiar  with  the  house,  was  permitted  to  re- 
main up  until  after  the  others  retired  to  bed,  when  he  also  went 
up  stairs  to  bed,  \i\s  xoom  adjoined  that  of  defendant  and  their 
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doors  were  near  each  other.  That  fiometime  in  the  night  Mrs. 
Bnrdett  (the  sister)  being  up  with  the  toothache,  and  hearing  a 
strange  and  improper  noise  in  defendant's  room  overhead,  she 
went  up  to  see  the  cause ;  it  was  bright  moonlight  and  the  win- 
dows without  shutters  or  curtains*  and  neither  doors  entirely 

closed ;  passing  by  that  of ,  she  saw  that  he  was  not  in 

the  room,  but  on  looking  through  defendant's  door  she  saw  him 
in  bed  with  defendant,  she  being  or  appearing  to  be  asleep.  The 
witness  immediately  withdrew  to  her  own  bed  remarking  to  her 
sister  that  she  had  seen  a  sight,  no  response  being  given  thereto, 
the  sister  being  asleep  when  witness  left  and  we  may  also  infer 
when  she  returned,  the  occurrence  was  never  related  until  some 
weeks  after  and  not  until  after  defendant  had  left  the  abode  of 
her  husband.  If  the  witness  speaks  truly  and  relates  what  ac- 
tually took  place,  complainant  is  entitled  to  a  divorce  unless  the 
occurrence  took  place  at  his  instance,  or  by  his  procurement,  or 
the  whole  matter  was  got  up  to  bring  about  a  divorce.  Com- 
plainant was  gone  to  New  York  and  remained  all  night  according 
\o  his  usual  custom,  to  dispose  of  the  produce  of  his  farm,  and 
there  is  no  evidence  or  circumstance  going  to  show  that  he  knew 

was  coming  to  his  house  or  that  he  was  there,  or  that  the 

circumstance  itself  took  place,  until  weeks  after  the  occurrence. 
According  to  the  evidence  then,  he  could  have  been  no  party  to 
the  conspiracy,  and  if  it  was  got  up  by  others  without  his  parti- 
cipation, it  cannot  eflFect  his  complaint ;  but  there  were  no  others 

to  get  it  up,  except  two  old  women.    came  to  the  house 

in  the  evening  on  an  errand,  to  return  a  borrowed  wagon,  he 
presumed  on  his  acquaintanceship  and  remained  without  other 
evidence  of  being  invited,  than  being  informed  where  he  was  to 
sleep.  There  is  no  evidence  that  he  was  even  invited  or  in  any 
way  induced  to  come,  or  that  his  coming  was  previously  known 
by  either  party  or  any  of  the  family,  or  that  even  the  defendant 
was  aware  of  his  coming  or  that  she  had  premeditated  a  plan  to 
create  a  forfeiture  of  her  dower,  without  any  stipulation  agreed 
on  between  her  and  her  husband,  then  there  is  no  evidence  that 
this  meeting  was  brought  about  by  conspiracy  or  pre-arrange- 
ment  for  any  purpose  whatever,  and  if  so,  there  is  nothing  to 
defeat  the  prayer  of  the  bill  unless  we  disbelieve  the  evidence  of 
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the  fact.  The  character  of  Mrs.  Bnrdett  stands  before  as  un- 
impeached,  by  any  witness,  her  story  is  confirmed  by  Mrs.  Bray, 

who  testifies  that bed  was  not  slept  in  that  night,  and 

by  the  loose  character  of  the  defendant  herself.  She  had  mar- 
ried complainant  when  pregnant  by  another  man,  and  did  not 
hesitate  to  tell  him  and  his  family  that  the  child  bom  within 
three  months  after  the  marriage  was  not  his ;  it  is  also  strongly 
confirmed  by  the  fact  that  although  the  bill  charges  the  crime  to 

have  been  committed  with and  specifies  time  and  place, 

iJl  of  which  is  specifically  denied  by  the  answer,  yet  being  pro- 
Ted  by  Mrs.  Burdett  and  Mrs.  Bray,  defendant  neither  calls 

to  disprove  the  charge  or  accounts  for  the  absence  of 

his  testimony,  although  she  has  witnesses  sworn  to  prove  much 
less  important  matters.  We  have  no  right  to  believe  Mrs.  Bur- 
dett has  perjured  herself,  for  there  is  no  evidence  to  warrant  it, 
she  could  not  have  been  mistaken  for  it  was  bright  moonlight, 
and  her  own  wakefulness  andthe  situation  of  the  rooms  and  the 
beds,  enable  her  to  speak  very  positively  that  in  one  he  was  not 
in  the  other  he  was.  True  she  did  not  relate  the  circumstance 
immediately,  not  that  night,  because  it  is  presumed  her  compan- 
ion was  asleep,  for  she  does  not  even  testify  that  she  heard  her 
say  she  had  seen  a  sight,  not  until  after  defendant  had  left  the 
bed  and  board  of  her  husband,  because  she  thought  he  would 
overlook  it,  as  he  had  defendant's  previous  conduct  and  she  did 
not  wish  to  make  difficulty  between  them.  There  is  nothing  un- 
reasonable or  imprudent  in  this ;  when  her  information  would  b« 
beneficial  and  not  injurious  she  related  it  and  not  until  then. 
The  circumstance  neither  impeaches  her  veracity  nor  proves  her 
mistaken.  I  think  the  evidence  requires  a  decree  for  divorce 
and  that  the  decision  of  The  Chancellor  should  be  reversed. 

(Nevius  and  Ogden  Justices,  and  Schenck,  Judge,  dissent- 
ing,) concurred  in  this  opinion. 

Decree  reversed. 


COURT  OF  ERRORS  AND  APPEALS- 


APRIL  TEIRM,  1849. 


Nathniel  J.  Crane,  appellant,  and  Francis  Hewitt  and 

wife,  respondents. 

A  &ther  deyiaed  his  eitate  to  a  son  and  two  daughten ;  the  ton  made  an  agreement 
with  the  daughters  for  a  diflerent  settlement  and  disposition  of  the  estatefamong  them, 
without  apprizing  them  of  the  value  of  the  estate,  which^was  known  to  him  but  not 
to  them  ;  the  agreement  was,  notwithstanding,  sustained  as  a  family  settlement. 

This  case  is  reported  ante,  page  159. 

R.  VanArsdale  and  P.  Dm  Vroom  for  the  appellants. 

j3.  Whitehead  for  the  respondents. 

The  decree  was  reTerscd,funaniinousl7. 
Per.  tot.  cur.  Decree  reversed. 


COURT  OF  ERRORS  AND  APPEALS. 


OCTOBER   TERM,    1849. 


PxTEK  C.  Onderdonk,  appellant,  and  Hibam  Hutchinsoh, 

respondent. 

R.  had,  during  tihe  coDtinuaiice  of  apartnerahip  between  H.  and  O.,  loaned  money  ft«> 
time  to  time  to  the  fiim;  for  which  he  chaiied  and  reoeived  the  inietwit;  and  had  ibo 
from  tfane  to  time  endoned  notei  for  the  firm,  which  were  paid  by  the  firm.  On  the 
dinolation  of  the  partnership,  the  lettlement  of  its  aflaira  derolTed  oo  O.;  and  in  so 
account  subsequently  presented  by  him  to  H.,  he  claimed  an  allowance  of  #500  ior 
R.  for  endorsing  for  the  firm,  and  claimed  that  he  and  H.  had  agreed  to  make  the 
said  allowance  to  R.    The  Court  made  the  allowance. 

This  case  is  reported  ante,  page  277. 

J.  Vandyke  for  the  appellant. 

P.  B.  Vroom  for  the  respondent. 

Ogden,  Justice,  delivered  the  opinion  of  the  Court. 

The  parties  in  this  suit  entered  into  a  co-partnership  in  the 
city  of  New  Brunswick  about  the  15th  of  December,  1885,  in 
the  India  rubber  manufacturing  business.  On  the  18th  of  June, 
1840,  an  agreement  for  dissolution  was  executed  by  them,  and  a 
dissolution  actually  effected  on  the  24th  of  December  in  that 
year. 

On  the  30th  of  June,  1842,  Hutchinson  filed  a  bill  against 
Onderdonk  in  the  Court  of  Chancery^  praying^  among  other 
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things,  for  an  ftcconnt  and  for  a  settlement  of  their  partnership 
transactions. 

Upon  the  coming  in  of  the  answer  a  general  replication  was 
filed,  and  by  consent  of  the  parties  a  reference  was  made  on  the 
6th  of  April,  1848,  to  Joseph  F.  Randolph  Esq.,  a  Master  of 
the  Court  to  take  the  account,  with  directions  in  so  doing  to 
make  the  parties  all  just  allowances. 

The  Master  commenced  his  duties  thereon  upon  the  17th  of 
the  same  month,  and  after  a  laborious  examination  of  their  books 
and  of  the  papers  exhibited  to  him  and  of  the  testimony  of  wit- 
nesses produced  by  them,  he  made  a  report  on  the  81st  of  May, 
1843,  showing  a  balance  due  to  Hutchinson  on  that  day  for  prin- 
cipal and  interest  of  $113  01. 

Both  parties  excepted  to  this  report,  and  in  settling  those  ex- 
ceptions, the  Chancellor  on  the  21st  of  March,  1848,  directed 
that  the  report  should  be  corrected  on  both  sides,  that  the  sum 
of  $168  09  should  be  allowed  to  Onderdonk  for  commissions, 
"by  way  of  compensation  for  his  services  in  settling  the  business 
of  the  said  firm,"  which  claim  had  been  refused  by  the  Master ; 
and  that  $21  »50  of  $43,  reported  by  the  Master  to  have  been 
paid  by  Onderdonk  to  Hutchinson,  and  the  further  sum  of  $516 
reported  by  the  Master  to  have  been  paid  by  Onderdonk  to  one 
Peter  P.  Runyon,  as  a  debt  of  the  firm,  should  be  disallowed, 
and  that  the  report  should  be  corrected  by  adding  these  sums, 
less  the  commissions  allowed  by  him  as  above  stated,  to  the 
amount  ascertained  by  the  Master  to  be  due  to  Hutchinson,  there- 
by changing  the  principal  sum  to  be  paid  by  Onderdonk  from 
$113  01  to  $481  42 ;  and  decreed  that  the  same  should  have 
interest  from  the  8d  Tuesday  of  December,  1845. 

Onderdonk  has  appealed  to  this  Court  from  that  decree,  and 
hath  set  forth  in  his  petition  that  the  decree  is  erroneous,  in  that 
it  disallowed  the  sum  of  $21  50  as  a  payment  by  him  to  Hutch- 
inson, and  also  in  that  it  disallowed  the  sum  of  $515  paid  by  him 
on  account  of  the  firm  to  Peter  P.  Runyon. 

The  correctness  of  the  Chancellor's  conclusion  respecting  the 
allowance  by  the  Master  of  $48,  depends  entirely  upon  the  man- 
ner in  which  in  taking  tiie  accounts  the  Master  charged  the  ap- 
peHant* 
80 
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It  appears  by  the  bill  and  answer  that  at  or  aboat  tiie  time  of 
the  dissolution  of  the  firm,  ''an  inventory  was  made  ont  of  the 
claims  and  demands  of  the  co-partnership  &c."  intended  to  en- 
brace  all  their  claims,  demands  and  choses  in  action,  and  that  a 
copy  thereof  was  set  out  in  a  schedule  marked  A.  annexed  to  the 
bill  of  complainant.  That  such  inventory  and  the  claims  and 
demands  and  assets  were  taken  by  the  appellant  for  the  joint  use 
and  benefit  of  the  parties.  After  this  arrangement  was  made, 
the  respondent  received  from  one  or  more  debtors  of  the  late  firm 
the  sum  of  $43,  which  monies  the  Master  charged  to  him  as  so 
much  cash  paid  by  the  appellant.  If  the  Master  charged  the 
appellant  only  with  the  monies  which  he  actually  received,  the 
Chancellor  is  right  in  the  correction,  but  if  he  charged  him  with 
the  inventory  the  Chancellor  has  erred. 

By  reference  to  the  report,  we  read  that  the  Master  found 
that  the  appellant,  subsequent  to  the  dissolution,  received  of  the 
debts  and  efiects  due  and  belonging  to  the  late  firm,  the  sum  of 
$6,608  13,  as  per  schedule  I.  more  fully  appears.  ''That  the 
said  sum  embraces  all  the  monies  and  effects  of  the  partnership, 
which  <;ame  to  the  hands  of  the  defendant,  and  all  the  monies 
and  effects  of  the  firm  for  which  he  should  be  made  accountable. 
That  the  schedule  No.  I.  embraces  a  list  of  all  the  accounts  and 
notes  specified  in  the  bill,  answer  and  schedule  thereto  annexed 
in  t'le  charge  filed  with  the  Master,  and  in  exhibit  B.  on  the  part 
of  the  complainant,  being  a  receipt  of  the  defendant  for  the 
amount  of  the  notes  of  the  firm  taken  by  him  to  collect,  and  also 
of  the  monies  of  the  firm  not  specified  in  said  schedules  and  re- 
ceipts that  have  been  collected  by  the  defendant,  as  admitted  by 
him  or  proved  by  the  evidence,  except  such  notes"  &c.,  which 
exceptions  do  not  touch  or  affect  the  question  under  considera- 
tion in  this  Court. 

It  is  evident  from  the  above  explanation  by  the  Master  of  the 
character  of  his  schedule,  that  it  embraces  all  the  claims  due  to 
the  firm  not  specially  excepted  in  the  report ;  and  hence  as  the 
appellant  was  charged  with  them  in  reaching  the  balance  reported 
against  him,  he  was  entitled  to  receive  the  benefit  of  them.  The 
respondent  having  collected  $48  of  these  claims  should  imdtf 
the  circumstances  of  the  dissolution,  either  havolianded  the  BO- 
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ney  to  the  appellant,  or  have  given  him  credit  for  the  full  amount 
thereof. 

Upon  this  point  we  are  of  opinion  that  the  Master  was  cor- 
rect in  considering  the  $43  as  so  much  money  paid  by  the  ap- 
peUant  to  the  respondent,  and  that  the  Chancellor  erred  in  dis- 
turbing that  part  of  the  report. 

Again.  Was  the  payment  claimed  by  the  appellant  to  have 
been  made  by  him  to  Peter  P.  Runyon  rightly  allowed  to  him  by 
the  Master. 

Mr.  Runyon  was  the  father-in-law  of  the  appellant,  and  had 
been  a  fast  friend  of  both  parties  during  their  connection  in  bu- 
siness. He  had  largely  endorsed  for  them,  and  loaned  them  mo- 
nies, and  had  otherwise  aided  in  carrying  them  through  the 
troubles  of  those  difficult  times. 

Mr.  Runyon  was  examined  as  a  witness  by  the  appellant  be- 
fore the  Master,  and  upon  his  cross-examination  he  testified 
among  other  things  that  he  expected  some  remuneration  for  his 
-risk,  independent  of  his  interest  money,  if  the  experiment  was 
successful. 

Upon  his  re-examination  in  chief,  he  said  $500  was  paid  to 
him  for  his  risk  by  the  agreement  of  both  parties ;  and  upon 
further  cross-examination  he  stated  that  at  first  no  specific  sum 
was  agreed  on  for  his  risk ;  that  the  $500  was  agreed  on  some 
time  during  the  progress  of  the  dissolution,  that  he  offered  to 
take  a  portion  of  the  profits,  or  a  specified  sum,  and  that  the 
complainant  (who  is  this  respondent)  said  it  had  better  be  a  spe- 
cific sum ;  that  witness  proposed  this  amount^  and  it  was  agreed 
to ;  that  they  agreed  to  it  cheerfully,  and  particularly  the  com- 
plainant. 

With  the  pleadings  in  the  cause  and  this  testimony  before 
him,  the  Master  allowed  the  appellant  a  credit  of  $500,  as  due 
to  Mr.  Runyon  on  the  1st  of  July,  1840,  and  computed  interest 
upon  it  to  the  1st  of  January,  1841,  to  which  date  Mr.  Runyon's 
account  with  the  firm  was  made  up. 

This  transaction  does  not  appear  to  the  court  in  the  same  light 
it  was  viewed  by  the  Chancellor.  A  competent,  intelligent  and 
Hnimpeached  witness  has  testified  that  the  parties  appreciated 
the  services  which  he  had  rendered  them,  that  between  June  l8t» 
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and  December  24th,  I84O9  they  both  agreed  that  he  should  hA?e 
a  compensation  for  those  services ;  that  after  propositions  had 
passed  between  them,  he  named  the  sum  of  $500 ;  that  both 
cheerfully  agreed  to  it,  and  particularly  the  respondent,  and  fur- 
ther that  the  money  had  been  paid  to  him  by  the  appellant. 

We  are  clearly  of  opinion  that  this  allowance  was  rightly  made 
by  the  Master,  and  that  the  report  in  that  particular  also  was 
erroneously  corrected. 

The  opinion  of  the  Court  is  that  so  much  of  the  Chancellor^B 
decree  as  directs  that  the  sums  of  $21  50  and  $515,  making  to- 
gether the  sum  of  $586  50,  be  added  to  the  amount  ascertained 
by  the  Master  to  be  due  to  the  complainant  be  reversed,  and  that 
the  Master's  report  upon  these  items  be  confirmed ;  and  that 
so  much  of  the  said  decree  as  fixes  the  amount  due  to  the  res- 
pondent at  $546  40  be  also  reversed  without  costs. 

Let  the  cause  be  remitted  to  the  court  below  to  be  proceeded 
in  there  according  to  law  and  the  rules  of  that  court. 

Per.  tot.  cur.  Decree  reversed. 


COURT  OF  ERRORS  AND  APPEALS- 


APRIL  TE'RM,  1850 


William  Kent,  Andrew  C.  Armstrong  et  al.  appellants,  v. 
Charles  M.  Armstrong,  William  L.  Salter  and  wife  et 
alj  respondents.  , 

A  deriw  to  E.  R.  of  all  the  reaidoe  of  Testatrix'i  eitate,  real,  penonal  and  mixed,  "to 
be  by  her  poetewed,  enjoyed  and  occupied,  to  her,  her  hein  and  anigns  forever/' 
with  the  proviso  "if  my  laid  daughter  £.  R.  should  die  without  hein  and  intestate" 
then  all  the  devised  estate  to  vest  in  her  son  C.  and  daughter  M.  and  their  heirs,  cre- 
•tet  a  life  estate  only  in  E.  R.,  in  both  real  and  personal  estate,  with  power  of  dispo- 
sal by  will  and  not  by  deed. 

This  case  is  reported  ante,  page  559. 

It  was  argued  on  the  appeal  by 

/.  W.  Scudder  and  P.  D.  Vroom  for  the  appellants,  and 

Ji.  jS.  Pennington  and  Wm.  Pennington  for  the  respondents. 

Randolph,  Justice,  delivered  the  opinion  of  the  Court. 

Margaret  Armstrong  made  and  duly  executed  her  last  will 
and  testament  by  which  after  disposing  of  her  plate  to  her  four 
children,  giying  her  husband  a  life  estate  in  her  house  and  lot  in 
Elizabethtown  if  he  remained  unmarried  and  occupied  the  same 
as  a  residence,  but  at  his  death  or  when  he  should  cease  to  com- 
ply with  the  conditions  of  the  will  his  devise  was  to  become  null 
and  void,  and  the  house  and  lot  and  all  the  furniture  therein  ex- 
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cept  the  plate  is  to  become  the  absolute  property  of  her  dand- 
ier Eliza  Rosetta  "to  be  taken  and  held  under  the  like  restric- 
iionsj  limitations  and  conditions  as  the  property  hereinafter  be- 
queathed to  hery 

The  Testatrix  then  gives  rings  to  each  of  her  children  as  to- 
kens of  affection  and  regretting  her  inability  to  provide  more 
amply  for  them  but  consoling  herself  that  Edward  and  Marga- 
ret are  in  easy  circumstances  and  that  Charles  has  the  disposi- 
tion and  ability  to  provide  for  himself,  she  gives  and  bequeaths 
all  the  rest  and  residue  of  her  estates,  real,  personal  and  mixed, 
{subject  to  her  husband's  life  interest  in  some  part  thereof)  to 
her  daughter  Eliza  Rosetta,  "to  be  by  her  possessed,  enjoyed 
and  occupied,  to  her,  her  heirs  and  assigns  forever''  with  the  pro^ 
yiso,  "but  if  my  said  daughter  Eliza  should  die  without  heirs 
and  intestate,  then  my  will  is  that  all  the  estate  hereinabove  de- 
vised to  her  shall  vest  in  my  son  Charles  M.  Armstrong  and  my 
daughter  Margaret  Salter  and  their  heirs  to  be  divided  between 
them,  share  and  share  alike." 

The  question  for  our  consideration  under  this  will  is,  what  in- 
terest or  estate  did  Eliza  Rosetta  take  in  the  real  and  personal 
property  of  her  mother  1 

In  the  construction  of  wills,  the  primary  and  important  en- 
quiry is  to  ascertain  the  intention  of  the  testator ;  indeed  pretty 
much  all  the  rules  for  construing  wills  and  devises  are  Based 
upon  what  is  the  apparent  or  the  presumed  intention  of  the  tes- 
tator ;  and  if  that  appears  to  be  clear  and  not  in  violation  of 
any  established  principle  of  law,  that  intention  is  to  govern  with- 
out further  enquiry  or  regard  to  mere  technical  terms ;  2  P. 
Wm.  741 ;  Bong.  431 ;  4  Vesey  51.  And  in  tender  regard  for 
the  supposed  situation  of  a  testator,  the  law  regards  his  acts 
with  extreme  indulgence  and  without  the  presumptions  which  are 
raised  against  the  grantor  or  the  grantee  of  an  estate.  But  in  or- 
der as  far  as  possible  to  sustain  a  uniformity  in  construing  wills, 
courts  on  the  general  presumption  that  such  was  the  intention  of 
testators,  have  settled  the  meaning  of  certain  terms  and  piinci- 
.ples  as  applicable  alike  to  all  wills  wherein  they  occur  or  arise, 
and  are  not  obviated  by  other  matters.  Thus  the  term  '^die 
without  isBue^^  ^Uudin^  uninfluenced  by  other  parts  of  the  will) 
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is  constraed  to  mean  an  indefinite  failure  of  issue ;  that  is  a  fail- 
ure, not  on  the  death  of  the  first  taker  but  a  failure  when  all  his 
issue  or  descendants  shall  cease,  and  this  rule  is  on  the  presump- 
tion that  by  "issue"  the  dievisor  means  all  the  children  and  their 
descendants  of  his  devisee. 

What  then  was  the  intention  of  the  Testatrix  in  this  will  1 
What  estate  did  she  intend  to  give  to  her  daughter  Eliza  Roset- 
ta  and  what  over  to  her  son  Charles  and  daughter  Margaret 
Salter  ? 

In  the  first  place  it  is  to  become  the  absolute  property  of  Eliza 
Rosetta,  and  to  be  to  her  and  her  heirs  forever  ;  either  of  these 
terms  alone  would  convey  a  fee  simple ;  but  this  is  not  intended, 
for  both  are  connected  with  the  proviso  that,  "if  my  said  daugh- 
ter Eliza  Rosetta  should  die  without  heirs  and  intestate,''  then 
all  the  estate  should  go  over  to  or  vest  in  Charles  and  Margaret. 
Now  what  was  the  object  of  inserting  this  proviso  ?  Manifestly 
in  some  way  to  limit  the  absolute  interest  and  fee  simple  previ- 
ously given  to  Eliza  Rosetta  ;  but  how  limit  1  she  was  the  par- 
ticular object  of  her  mother's  bounty,  and  to  her  and  her  chil- 
dren, if  she  had  any,  this  absolute  estate  was  to  be  given ;  but 
she  was  not  the  only  object  of  the  mother's  solicitude,  she  had 
other  children  who  needed  her  aid,  and  she  intended  that  her  son 
Charles  and  daughter  Margaret  should  have  the  estate  if  her 
first  devisee  failed.  Consistent  with  this  special  interest  for 
Charles  and  Margaret,  she  intended  that  Eliza  should  have  the 
whole  estate  or  interest  be  it  what  it  may,  it  was  to  be  possessed, 
enjoyed  and  occupied  by  her  for  life,  or  at  will  to  go  to  her  chil- 
dren, if  she  had  any,  in  such  way  as  the  mother  by  will  should 
appoint  or  as  should  arise,  under  the  devise.  And  this  power 
of  appointment,  whether  intentional  or  otherwise,  by  the  gene- 
rality of  the  words  used,  would  extend  to  the  sister  and  broth- 
ers, or  to  any  others  whom  Eliza  by  will  should  designate.  But 
Eliza  might  die  without  children  and  without  will  or  appointment 
by  will ;  in  that  case  could  it  even  have  entered  into  the  contem- 
plation of  the  mother  whose  "deepfelt  regret"  is  expressed  in 
the  will  that  she  could  not  provide  more  amply  for  the  other 
children,  that  she  was  giving  Eliza  an  absolute  interest  in  the  es- 
tate which  she  might  convey  by  deed,  and  thus  prevent  its  ever 
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vesting  in  Charles  and  Margaret.  The  intention  on  the  Um  of 
the  will  is  palpably  that  Eliza  was  to  take  only  suoh  estate  and 
have  such  right  and  power  only  as  that  the  property  should  go 
over  to  Charles  and  Margaret  in  case  of  failure  in  the  first  de- 
vise. .  The  only  difficulty  is  whether  she  has  made  use  of  suoh 
terms  as  will  enable  the  Court  to  carry  out  that  intention  with- 
out violating  the  settled  principles  of  law. 

^^Die  without  heirs"  is  to  be  construed  as  the  co^nsel  conce- 
ded it  to  mean,  without  issue.  Cro,  Jac.  415 ;  3  Lev.  70 ;  1 
P.  Wm.  23 ;  2  Saund.  R.  288,  a.  b. 

The  qualification  thus  understood  would  imply  an  indefinite 
failure  of  issue.  3  Hoist.  39 ;  Spencer  6 ;  4  Kent  273.  And 
without  other  qualification  or  annexation  would  reduce  the  pre- 
viously given  absolute  estate  of  Eliza  to  an  estate  in  fee  tail  in 
the  realty,  with  a  contingent  remainder  to  Charles  and  Marga- 
ret. A  devise  to  A.  B.  and  his  heirs,  and  if  he  die  without 
issue  then  to  C.  in  fee,  being  equivalent  to  a  devise  to  A.  B.  and 
the  heirs  of^s  body,  which  is  a  fee  tail  at  common  law  or  under 
our  statute  an  estate  for  life.  This  would  not  however  affect 
the  personal  property  as  that  cannot,  unless  under  very  special 
circumstances,  be  limited  over  after  an  indefinite  failure  of  is- 
sue; it  would  therefore  still  remain  the  absolute  property  of 
Eliza.  Forth  v.  Chapman,  1  P.  Wm.  666 ;  do.  664 ;  3  Atk. 
288;  2  do.  88  (1);  2  T.  R.  720;  4  Kent  275  (a);  11  Wen- 
dell 260. 

But  to  the  qualification  ^'die  without  heirs,"  the  Testatrix  has 
added  the  words  ^^and  intestate,^^  and  the  whole  case  turns  upctti 
these  two  words,  for  Eliza  Rosetta  conveyed  the  real  estate  by 
deed  and  afterwards  died  without  issue  and  intestate.  What  effect 
have  these  words  on  the  estate,  the  qualification  thereof,  or  bothi 

There  is  a  class  of  cases  in  which  the  doctrine  is  weU  settled 
that  when  the  will  gives  to  the  first  taker  an  absolute  power  of 
alienation  and  disposal  in  express  *terms  or  by  necessary  implica- 
tion, he  takes  the  absolute  estate  or  fee  simple  and  the  executory 
devise  over  is  void  as  contrary  thereto.  Thus  in  the  AWy  Cten. 
v»  Hally  Fitzg.  314  ;  real  and  personal  estate  was  giv^i  to  the 
son,  and  if  he  die  without  issue,  then  what  he  should  be  possess- 
ed of  at  his  death  was  given  over  to  the  Groldsmith's  Company  of 
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London ;  it  was  held  that  the  term  ^^wkat  he  should  die  possess" 
ed  of^^  implied  tai  absolute  power  of  selling  or  disposal  of  tiie 
whole,  which  gave  the  first  taker  the  whole  estate  and  there  was 
nothing  to  devise  over.  So  in  Ide  v.  Idsj  5  Mass,  500 ;  what 
estate  he  shall  leave  is  devised  over,  which  Parsons,  C.  J.  says 
shows  that  it  was  the  intention  of  the  testator  that  the  devisee 
diould  have  an  unqualified  power  of  disposal  of  the  estate  at  his 
pleasure,  which  implied  a  fee  simple  and  left  nothing  on  which 
the  executory  devise  could  operate.  So  in  Jackson  v.  Bullj  10 
John.  R.  19;  there  was  a  devise  to  M.  in  fee  and  if  he  died  without 
issue,  the  said  property  he  died  possessed  of  was  given  over  to 
another,  held  for  the  same  reason  that  M.  took  a  fee  aihd  the  de- 
vise over  was  void.  So  also  in  Jackson  v.  Delancy^  11  John.  It. 
865 ;  and  13  do.,  537 ;  and  in  Jackson  v.  Robbinsy  15  lb.  167  ; 
uid  in  the  same  case  in  error,  16  do.  537.  The  cases  arose  un- 
der the  will  of  Lord  Stirling  of  this  State,  by  which  he  gave  all 
his  estates  to  B.,  his  wife,  her  executors,  administrators  or  as- 
signs, but  in  case  of  her  death  without  giving,  devising  or  be- 
queathing by  will  or  otherwise,  selling  or  assigning  the  said  es- 
tate or  any  part  thereof,  then  the  same  or  such  part  as  was  un- 
disposed of  was  given  over  to  his  daugkter.  Lady  Catharine 
Duer.  It  was  held  that  the  wife  took  the  entire  estate  and  the 
devise  over  was  void,  though  there  were  other  points  in  the  case 
which  destroyed  the  plaintifi^s  right  oi  action.  Chancellor  Kent 
in  delivering  the  opinion  of  the  Court  of  Errors,  takes  occasion 
to  remsuk  that  when  an  estate  is  given  to  a  person  generally  or 
indefinitely,  with  a  power  of  disposition,  it  carries  a  fee,  and  the 
GBij  exception  to  the  rule  is  when  the  testator  gives  the  first 
taker  an  estate  for  life  orUy  by  certain  or  express  words  and 
annexes  to  it  a  power  of  disposal. 

The  extent  of  the  rule  was  not  involved  in  the  case  of  Jack* 
son  V.  RobbinSi  or  in  any  of  the  cases  referred  to,  and  the  re- 
marks therefore,  and  distinction,  of  the  learned  Chancellor  were 
not  required  in  the  decision  of  the  case,  for  in  these  cases  the  ef- 
fiMi  of  the  power  controverted  was  full  and  absolute  to  the  dis- 
posal of  the  whole  estate  by  devising,  selling,  assigning  or  oik- 
erwise.  And  the  authorities  referred  to  on  this  pcHnt  do  not  ne- 
cessarily create  such  distinction  though  they  very  clearly  estab- 
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lish  the  rule  that  when  an  estate  for  life  is  given  bj^will  with  a 
power  of  disposal,  then  the  devisee  has  but  an  estate  for  life  with 
a  power  which  does  not  enlarge  the  estate.  The  cases  are  of 
express  devises  for  life,  with  power  of  disposal,  and  are  distan- 
gaished  from\mere  naked  powers  to  executors  or  otliers  to  sell  or 
convey ;  but  if  an  estate  for  life  is  created  in  the  first  instance, 
with  the  power  of  disposal,  it  is  of  no  consequence  whether  the 
life  estate  be  created  by  express  words  or  necessary  implication 
or  construction  of  the  will.  The  same  reasoning  will  apply  to 
both,  and  of  course  the  same  rule  should  also.  TonUinson  v. 
Dyton,  1  Salk.  239 ;  1  P.  Wm.  149 ;  2  Cox  396 ;  10  Vtsty 
870  ;  2  WUs  6 ;  see  also  1  Sugden  on  Powers  119, 120,  where 
the  matter  is  fully  discussed  and  cases  cited. 

Having  shown  the  two  classes  of  cases,  viz.  where  a  general 
and  absolute  power  of  disposal  is  given  to  the  devisee  which  cre- 
ate a  fee  simple,  or  when  a  life  estate  is  given  with  a  mere  power 
of  appointment  or  disposal  to  particular  persons,  or  in  a  partic- 
ular way,  the  question  arises  to  which,  if  either,  does  the  de- 
vise in  this  case  to  Eliza  Rosetta  belong  ?  Here  is  no  general 
and  absolute  power  of  disposal  given  in  the*will,  either^express- 
ly  or  by  implication,  but  the  words  can  only  imply  a  power  to 
dispose  of  by  will ;  and  so  too^here  is  no  life  estate  given  by 
express  terms  and  can  only  arise  if  at  all  by  fair  construction  of 
the  will.  Retaining  in  view  then  the  manifest  intention  of  the 
Testatrix,  what  is  the  legal  construction  to  be  placed  upon  this 
devise  and  bequest.  She  first  gives  an  absolute  interest  and  fee 
simple,  then  adds  the  restriction  "die  without  heirs^^  by  whidi 
the  fee  is  reduced  to  an  estate  tail  with  a  contingent  remainder, 
and  to  this  restriction  is  added  the  words  ^^and  intestate »^^  And 
then  the  enquiry  arises,  what  efiect  are  these  words  to  have  upon 
the  restriction  or  the  estate  1  Confined  to  the  restriction  they 
merely  cliange  what  was  before  an  indefinite  failure  of  issue 
to  a  definite  failure  upon  the  death  of  the  first  devisee  and  so 
make  the  estate  given  to  Eliza  Rosetta  either  by  the  original  de- 
vise of  the  fee  simple  and  absolute  interest  or  by  the  general  and 
absolute  power  of  disposal,  as  insisted  by  counsel,  implied  by  the 
words  "flnd  intestate,^^  an  absolute  estate  in  fee  simple  and  the 
executory  dev\ae  o^ei  to  Charles  and  Margaret  void. 
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No  American  authority  has  been  cited  or  found  which  fully 
meets  the  question  as  it  stands  here  and  takes  this  view  of  it,  and 
no  English  case  to  that  effect  has  been  adduced,  except  two  of 
very  recent  date,  and  of  no  further  authority  in  this  court  than 
what  is  due  to  the  opinion  of  the  judges  who  pronounced  them, 
and  the  learning  and  reasoning  by  which  they  are  sustained.  All 
the  cases  except  these  two  show  an  absolute  power  of  disposal 
either  expressly  or  by  necessary  implication,  and  we  have  seen 
that  this  class  of  cases  of  necessity  creates  a  fee  simple.  But  it 
has  been  before  shown  that  you  may  create  a  life  estate  with  a 
special  power  of  appointment  or  devise  over  without  this  conse- 
quence following,  because  there  is  no  general  and  absolute  ^ower 
of  disposal  given.  '  The  first  of  the  two  cases  referred  to  is  that 
of  Cuthbertv.  Perrine,  1  Jac.  C.  jR.,441,  which  was  a  bequest 
to  A.  to  be  paid  at  the  age  of  21,  and  if  he  died  under  age,  or 
after  that  period  without  heirs  and  intestate,  then  over ;  and  it 
was  held  that  A.  took  an  absolute  interest  on  arriving  at  the  age 
of  21  years.  This  case  belongs  to  a  distinct  class,  different  from 
the  one  under  consideration,  viz.  when  dying  without  issue  is 
connected  with  the  collateral  contingency  having  reference  to 
the  age  of  the  first  taker,  which  is  construed  to  mean  a  definite 
failure  of  issue,  and  to  create  an  absolute  estate  in  the  first  ta- 
ker. Letois  on  Perpet.  228 ;  1  Powell  on  Dev.  by  Janvin,  187,  8 ; 
2  do.  573,  9  -,  and  also  Den.  v.  Taylor  ^  Shepherd,  2  South.  418 ; 
which  is  very  nearly  this  case.  A  devise  ta  S.  in  fee  but  if  he 
die  before  he  arrive  at  lawful  age  or  has  lawful  issue,  then  over, 
was  held  to  be  a  definite  failure  of  issue  and  created  a  fee  in  S. 
See  also  1  Taunton  174 ;  and  3,  Bing.  13.  It  thus  appears  that 
there  is  sufficient  in  the  case  of  Cuthbert  v.  Perrine  to  create 
precisely  the  interest  decided  by  Sir  T.  Plummer  to  have  been 
bequeathed,  without  reference  to  the  words  "intestate"  or  requi- 
ring a  construction  thereon. 

The  other  case  relied  on  is  that  of  Green  v.  Harvey,  1  Hare, 
428.  The  volume  of  reports,  embracing  this  case  has  not  been 
re-published  in  this  country,  and  the  only  book  in  which  I  have 
been  able  to  find  any  account  of  it  is  in  Lewis  on  Perpetuities, 
280.  It  was  a  bequest  of  household  property  to  a  son,  "and 
should  he  die  without  heir  or  will"  then  over,  and  it  was  held 
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that  the  son  took  an  absolute  interest.  The  gift  over  on  the 
contingency  of  the  legatee's  not  making  a  will  being  held  Toid; 
the  case  is  certainly  in  point ;  but  that  the  force  of  the  decisiaQ 
is  somewhat  impaired  if  not  questioned  even  in  England,  we 
haye  but  to  quote  from  the  -author  just  cited  in  introducing  the 
ease.  ^^A  gift  to  take  effect  in  the  event  of  a  x>erson  not  exer- 
oising  the  power  of  disposition  incident  to  the  propertj  or  ow- 
nership which  the  testator  or  donor  has  vested  in  him  is  void ; 
and  if  such  a  contingency  catmot  be  contemplated,  it  is  difficult 
to  conceive  what  influence  the  mention  of  it  can  have  on  words  im- 
porting a  failure  of  issue,  which  ought  in  that  case  to  be  read 
independently  of  such  void  collateral  contingency*^^ 

How  far  this  view  may  have  influenced  the  mind  and  opinion 
of  Sir  J.  WiGRAM  V.  C,  it  is  impossible  to  say,  for  the  case  be- 
ing one  of  personalty  only,  if  the  words  ^'or  wilP^  and  the  "void 
contingency^^  were  stricken  out,  the  result  of  the  case  must  have 
been  the  same. 

According  to  the  cases  heretofore  cited  "die  without  issue^^ 
created  an  estate  tail  in  real  estate  and  an  absolute  interest  in  a 
chattel  or  legacy.  The  same  suggestions  will  apply  if  it  were 
necessary  thus  to  appropriate  them  to  the  force  of  the  word  ^^in* 
testate^ ^  in  Cuthbert  v.  Perrine ;  and  if  we  make  the  same  ap- 
plication to  the  devise  now  under  consideration,  and  strike  out  the 
void  contingency  ^^and  intestate,^^  the  language  of  the  will  would 
create  an  estate  tail,  (a  life  interest  under  our  statute)  in  Eliza 
Rosetta,  in  the  real  estate  with  a  contingent  remainder  in  Charles 
and  Margaret,  and  in  the  personalty  an  absolute  interest  in 
Eliaa.  But  it  is  conceived  that  we  have  no  right  to  strike  out 
the  words  ^^and  intestate^^  as  a  void  contingency,  because  it  is  a 
well  settled  principle  in  the  construction  of  wills  that  if  it  be 
possible  all  the  words  in  a  devise  or  bequest  are  to  be  taken  into 
consideration  and  to  have  awarded  to  them  their  full  import  and 
meaning.  6  Cruise  171  2 ;  2  Barr.  770 ;  2  P.  Wm.  282 ;  8 
Yates  187 ;  4  Mass.  208. 

And  in  this  respect  the  reasoning  or  rather  the  "impressiwi" 
of  Sir  T.  Glummer  in  the  case  before  cited,  is  considered  drfec- 
tive,  it  is  that  the  limitation  over  is  not  good,  because,  "the  ab* 
solute  property  is  ^x^t  sj^ven  with  the  power  of  disposal  as  a  eon- 
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sequence,  and  then  it  is  given  over  if  he  die  intestate."    The 
word  intestate  is  used  by  the  learned  Master  to  determine  the  fail- 
ure of  issue  to  be  definite  and  then  stricken  out,  without  being 
permitted  to  operate  upon  the  nature  of  the  interest  bequeathed, 
to  determine  its  character,  but  in  lieu  thereof  the  power  of  dis- 
posal and  the  character  of  the  interest  are  assumed  from  the  ^t 
bequest,  without  taking  into  consideration  the  contingency  con- 
nected therewith  or  the  qualification  annexed  to  that ;  so  in  the 
case  now  under  consideration,  the  word  intestate  is  used  to 
change  an  indefinite  failure  of  issue  to  that  of  a  definite  charac- 
ter,  and  then  it  is  thrown  e»side  without  being  permitted  to  ope- 
rate on  the  character  of  the  estate,  but,  without  its  influence 
from  the  power  given  to  the  devisee,  to  possess,  enjoy  and  occu- 
py the  property  for  herself  and  her  heirs  forever,  subject  to  the 
restrictions,  limitations  and  conditions  of  the  will,  an  absolute 
interest  is  assumed,  or  else  if  the  word  is  retained  and  sufiered 
to  operate  at  all,  it  is  merely  to  neutralize  the  qualification  of 
tihe  estate  '^die  without  issue"  and  render  the  whole  proviso  nu- 
gatory, so  that  the  construction  is  to  be  precisely  as  if  the  Testa- 
trix had  bequeathed  an  absolute  interest  and  estate  in  fee  simple 
without  any  "restrictions,  conditions  or  limitations"  whatever. 

Now  it  is  utterly  impossible,  from  the  face  of  this  will,  that 
either  law  or  reason  can  presume  any  such  intention  on  the  part 
of  the  Testatrix.  The  qualification  and  the  addition  were  an- 
nexed to  the  devise  to  limit  what  would  have  otherwise  been  an 
absolute  interest,  and  we  have  no  right  to  make  one  defeat  the 
other,  unless  some  imperative  rule  of  law  requires  it.  But  we 
have  seen  that  an  estate  may  be  devised  to  one  for  life  with  a 
power  to  appoint  or  devise  it  over  in  fee ;  adopting  this  as  the 
construction,  we  make  every  part  of  this  will  harmonize  and  ev- 
ery clause  and  word  operative,  and  give  full  efiect  to  the  inten- 
tion of  the  Testatrix,  we  give  to  the  favorite  daughter  all  the  in- 
terest and  estate  which  she  can  or  was  intended  to  have,  preserve 
the  interest  from  going  into  the  hands  of  strangers  and  protect 
the  devise  over  to  the  two  other  children.  Cases  are  not  uni- 
form in  England ;  slight  circumstances  of  intention  will  often 
oreate  a  wide  variance  in  the  result.  |n  Beachcrqft  v.  Broome^ 
4  r.  Jl.  441 ;  under  the  words  die  without  having,  settled  or  oth- 
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erwise  disposed  of  the  estate  so  devised  or  without  issue  of  the 
body,  then  over.    Lord  Kenyon  held  the  devise  over  good,  as 
an  executory  devise,  and  in  Doe  v.  Reevesj  7  T.  R.  277 ;  a  devise 
to  A.  and  her  heirs,  and  if  she  die  without  issue  then  A.  to  dis- 
pose of  the  whole  by  will  or  any  other  instrument  in  writing  at- 
tested by  three  witnesses,  as  she  should  direct,  limit  or  appoint, 
and  for  want  of  such  issue  and  direction,  then  over  in  fee.     The 
Kings  Bench  held  the  devise  over  good,  as  a  contingent  remain- 
der.    In  Wright  v.  Atkins^  17  Vesey  255;  and  19  do.  299,  a- 
devise  to  a  wife  and  her  heirs  in  the  fullest  confidence  that  after 
her  decease  she  will  devise  the  property  to  —  family,  it  was  held 
that  the  wife  took  an  estate  for  life  with  remainder  over  in  trust. 
In  Mifflin  v.  Mifflin^  6  S.  and  R.  460,  the  Supreme  Court  of 
Pennsylvania  held  that  a  bequest  to  two  sons  and  if  either  die 
without  will  or  lawful  issue,  then  such  &c.  over  to  the  survivor 
and  his  heirs,  gave  a  life  estate  to  the  legatee  and  an  executory 
devise  over.     On  the  death  of  one  his  executors  took  the  inter- 
est due,  and  the  principal  passed  over  to  the  survivor.     And  in 
Boyd^s  heirs  v.  Bingham  4  Barr.  102,  the  same  Court  held  that 
in  a  devise  of  all  real  and  personal  estate,  to  a  wife,  her  heirs 
and  assigns  forever,  and  to  will  the  same  to  whom  she  pleases, 
on  condition  that  she  remains  my  widow,  and  in  case  of  her 
marriage  or  death  without  a  will,  a  devise  over  to  other  persons, 
the  estate  of  the  wife  was  held  but  a  life  interest,  and  that  the 
devise  over  was  good  ;  and  although  the  wife  remained  unmar- 
ried and  conveyed  the  estate  by  deed  to  R.  B.  and  subsequently 
by  will  bequeathed  the  proceeds  of  the  estate  to  R.  B.,  yet  the 
devise  over  was  good,  and  the  power  to  dispose  of  the  property 
by  will  was  not  executed  by  conveying  the  same  by  deed  and  be- 
queathing the  proceeds  by  will.     The  opinion  of  the  Court  in 
this  case  by  Chief  Justice  Gibson,  placed  the  matter  principally 
on  the  ground  of  intention ;  had  his  strong  and  lucid  mind  in- 
vestigated the  cases  on  the  subject,  his  opinion  would  have  been 
of  more  force  and  saved  much  labor  in  the  present  cause. 

In  Doe  V.  Rowland^  8  Cowen  284 ;  Savage  C.  J.,  in  delivering 
the  opinion  of  the  Court,  says,  ^^It  is  undoubtedly  true  that  a 
devise  with  power  to  convey  a  fee,  carries  a  fee,  though  a  devise 
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with  power  to  devise  in  fee  carries  but  a  life  estate.''  The  re- 
mark was  not  essential  to  decide  the  cause,  and  so  it  is  left  to 
stand  unsupported  by  reasoning  or  authority,  yet  whoeTer  will 
consider  the  positions  and  examine  the  cases  fully  will  find  it 
difficult  to  come  to  a  contrary  conclusion.  The  first  proposition 
is  correct  because  the  power  to  convey  in  fee,  is  a  fee  itself,  and 
not  a  mere  power,  it  is  that  which  you  cannot  separate  from  a 
fee,  being  the  absolute  power  or  right  of  disposal  in  any  way ; 
but  the  power  to  devise  in  fee  is  a  very  different  matter,  not  be- 
ing itself  a  fee,  but  merely  one  of  the  attributes  of  a  fee,  it  is  a 
mere  power  and  does  not  constitute  a  fee  in  the  first  devisee,  as  a 
power  or  right  of  general  conveyance  or  disposal  does,  consequent- 
ly the  first  devisee  takes  but  an  estate  for  life  with  a  power ;  and 
no  case  of  a  devise  contrary  to  this  has  been  shown  or  discov- 
ered by  the  Court. 

When  the  power  is  to  be  executed  by  will  it  cannot  be  done  by 
deed  or  otherwise.  Boydh  heirs  v.  Bingham^  before  cited,  8 
T.  11.  57  ;  2  East  481. 

It  is  said  that  an  executory  devise  is  indestructible,  that  it 
cannot  be  barred  or  destroyed  by  the  holder  of  the  preceeding 
estate ;  now  this  rule  only  means  that  the  first  taker  as  a  gene- 
ral rule  cannot  create  a  greater  estate  than  he  has ;  having  a  de- 
feasible estate  he  cannot  create  an  indefeasible  one  ;  he  can  do 
no  act  to  prevent  the  vesting  of  the  devise  on  the  happening  of 
the  contingency,  but  he  may  prevent  that  occurrence.  Mr. 
Feame's  rule  as  to  the  indestructibility  of  the  devise  by  the 
holder  of  the  preceding  estate  does  not  apply  because  the  former 
does  not  proceed  out  of  the  latter  but  is  an  independent  estate* 
Feame  Ex.  Dev.  418,  and  so  is  not  indestructible  by  destroying 
the  contingency,  or  vice  versa^  thus  the  executory  devise  upon 
dieing  without  a  will  is  good,  but  if  a  will  be  made  the  contin- 
gency is  destroyed  and  so  is  the  devise. 

An  executory  devise  may  be  so  limited  after  an  estate-tail  and 
yet  the  tenant  in  tail  may  convey  the  estate  by  fine  or  recovery 
and  thus  destroy  the  devise  over.  16  John  R.  589 ;  Powell  on 
Dev.  by  Janvin  246 ;  Jarman.  on  Wills  664 ;  Cro.  Jac.  592 ; 
Feame  by  Pow*  18. 
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The  only  question  left  for  our  consideration  is  whether  ^ 
same  doctrine  applies  to  personal  that  has  been  adyanced  as  to 
real  property.  Where  a  fee-tail  is  created  by  will,  the  law  as 
before  stated  creates  a  distinction  between  the  real  and  personal 
estate  on  the  ground  that  it  will  not  presume  that  the  testator 
intended  to  limit  personal  property  on  an  indefinite  failure  of  is- 
sue, and  therefore  as  to  such  property  is  construed  that  the  1^- 
atee  under  such  a  limitation  has  the  absolute  interest.  But  an 
executory  devise  only  applies  where  the  terms  used  imply  a  defi- 
nite failure  of  issue,  and  of  course  the  abore  distinction  does 
not  apply,  but  both  real  and  personal  property  can  and  do  go 
over,  on  such  definite  failure  of  issue  by  way  of  executory  de- 
vise. Hull  V.  Eddyy  2  Green  176  ;  16  John.  R.  565,  584 ;  1 
Jarman  on  Willsj  793  (n.  2.) 

We  come  then  to  the  conclusion  that  in  the  real  and  personal 
property  devised  and  bequeathed  to  Eliza  Rosetta  by  the  will  of 
her  mother^  suoject  to  the  limitations  therein  expressed,  she  takes 
a  life  estate  only,  with  a  power  of  appointment  or  dispositicm  by 
will,  and  that  in  the  event  of  her  dying  without  issue  and  intes- 
tate, the  executory  devise  over  vested  in  her  brother  Charles  and 
sister  Margaret,  and  that  they  therefore  are  entitled  to  all  the 
principle  of  the  estate  which  of  course  does  not  include  interest, 
dividends,  or  rents  and  profits  due  at  the  death  of  Eliza ;  they 
go  to  her  personal  representatives. 

The  deed  executed  by  Margaret  Salter,  Charles  and  Edward 
Armstrong,  and  the  marriage  settlement  entered  into  between 
Eliza  Rosetta  and  her  future  husband,  and  Judge  Kent,  can  in 
no  way  alter  the  above  conclusion.  The  former  only  operates 
in  confirmance  of  the  power  of  their  mother  to  execute  a  wiD 
under  her  marriage  settlement,  and  the  latter  only  on  the  prop- 
erty which  Eliza  Rosetta  had  a  right  to  convey  or  absolutely 
control. 

I  am  therefore  of  opinion  that  the  decree  below  must  be  re- 
versed and  a  decree  entered  in  favor  of  the  complainMits,  in  ac- 
cordance with  the  foregoing  principles  and  conclusions. 

In  this  opinion  Wall,  Speer  and  McCabteb,  Judges^  con- 
curred* 
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Ogden,  Justice,  and  Porter  and  Schenck,  Judges,  dissent- 
ed. 

Decree  reversed. 


Note.  Chaivcelloe  H.  conBidering  the  questions  involved  in  this 
cflse  proper  for  the  Law  Courts  to  decide,  and  having  given  an  opin* 
ion  on  the  will  when  at  the  bar,  referred  it  to  the  Supreme  Court ;  and 
gave  no  opinion  in  the  Court  of  Chancery,  or  the  Court  of  Errors 
and  Appeals.  Reporteb. 
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INDEX. 


A. 

ABATEMENT  (OF  LEGACY.)  Vide  Wili,  7. 
ACCOUNT.    Vide  Trust  and  Trustee,  7,  8,  9. 

ADULTERY. 

1.  Insufficient  evidence  of,  on  Bill  for  Divorce.  Bray  v. 
Bray,  509 

Vide  Court  of  Errors  and  Appeals,  Adultery,  1. 

ADVANCEMENT. 

1.  A  deed  in  the  form  of  bargain  and  jsale,  in  consideration  of 
$1  and  of  love  and  affection,  to  one  son,  his  heirs  and  as- 
signs forever,  to  have  and  to  hold  to  the  use  and  benefit  of 
the  said  son  and  his  wife  and  their  heirs  and  assigns  forever, 
is,  unless  a  different  intention  can  be  made  to  appear,  an  ad- 
vancement to  the  son.     Gordon  v.  Barkelew.  94 

2.  A  father  put  one  of  his  sons  in  possession  of  lands,  which 
the  son  occupied  twenty  years  and  then  sold,  and  the  father 
made  the  deed  to  the  purchaser  and  the  son  received  the 
consideration  money.    Held,  to  be  an  advancement      .  tft. 

3.  A  child  who  has  received  an  advancement  cannot  be  com- 
pelled to  pay  anything  on  account  of  it  to  the  other  cluld- 
ren.  ib, 

AFFIDAVITS.    Wide  It^unction,  3. 

AGREEMENT. 

1.  An  improvident  agreement  made  for  a  consideration  grosdy 
inadequate,  by  one  of  great  imbecility  of  mind,  with  anoth- 
er whose  position  in  ration  to  him  conferred  undue  infln. 
ence  and  control  over  him,  will  be  set  aside.  Adm'rs  of 
Cook  V.  Cole.  5& 

Tvi^  Spedfie  Performance,  I,  2,  3,  5,  &  Fraud,  \,  S.  WO,  a 
IfMury,  b,  6,  7.  InUmperance,  1,  2.  Injimetnm,  &  Ca^ 
eetUaion  of  agreement,  Vide  JurMieikm,  1.    Sfpecifie  PerS 
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formaneef  7.     Court  of  Errors  and  Appeals  ^  AgreemetU,  1. 

AUMONY. 

1.  Alimony  allowed  the  wife  pending  a  suit  by  the  husband 
for  a  divorce  for  alleged  adultery,  on  the  denial  by  the  wife^ 
under  oath,  of  the  adultery.     Bray  v.  Bray.  27 

2.  The  answer  of  the  wife  should  be  put  in  without  oath,  and 
the  denial  of  the  adultery  should  be  introduced  in  the  peti- 
tion for  alimony  and  the  petition  be  under  oath.  ib, 

AMisNDMENT.     Vide  Pleadings,  Answer,  3. 

ANSWER.     Vide  Pleadings. 

APPEAL.     Vide  Court  of  Errors  and  Appwls, 

ARBITRATION.     Vide  Airard,  1. 

ASSIGNMENT  AND  ASSIGNEE. 

1.  A.  and  J.  had  given  a  joint  bond,  and  A.  had  given  a  mort- 
gage to  secure  it.  Afterwards,  A.,  "in  consideration  of  cer- 
tain agreements  entered  into  between  him  and  J.,''  gave  his 
bond  to  J.  assuming  the  payment  of  the  first  bond  and  in- 
demnifying J.  against  it  After  A.  had  paid  half  of  the  ^i?i 
bond,  J.  paid  the  other  half  of  it,  and,  instead  of  having  it 
cancelled,  induced  the  obligee  to  assign  it  to  S.,  for  the  pur- 
pose of  having  the  mortgage  given  by  A.  to  secure  it  fore- 
closed in  his  name ;  and  a  foreclosure  suit  was  brought  in 
hte  name.  The  Court  ordered  the  bill  to  be  dismissed. 
Sturgesv.  Alyea.  186 

Wide  Mortgage,  priority  of,   1.     Mortgage  generally y  S,     Ir^unction, 

7.     Lapse  of  time,  1. 

AWARD. 

1.  Award  sot  aside  on  the  ground  that  the  Arbitrators  acted  on 
a  matter  not  within  the  submission.  Young  v.  the  Execu- 
tors of  Young,  450 

B. 

BILL.    Vide  Pleadings, 

c. 

CHARITABLE  BEQUEST.    Vide  WOl,  3,  0. 
CLOUD  ON  TITLE.    Vide  JuristUetion.  1. 
CONTRACT.    TiieAgreementfl. 
<XHlPORATION. 

A«ts  of  a  sabaeqaeit  hoaxi  of  ^MCton  of  »  Mtponiioii  ifUeb 
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were  held  to  be  a  recognition  and  sanction  of  a  mortgage 
given  by  a  former  board.     Hoyt  r.  The  Bridgewater  Cop- 
per Mining  Company,  253 
Vide  Trust  and  Trustee ,  4,  5,  6,  7,  8,  9.     Receiver y  1, 2. 

COSTS. 

Retaxation  of.     Andrews  t\  Ford.  488 

COURT  OF  ERRORS  AND  APPEALS: 

INDEX. 

A. 

ADULTERY. 

L  Sufficient  evidence  of  Adultery  on  petition  for  Divorce.  Bray 
V.  Bray,  628 

AGREEMENT. 

L  An  improvident  agreement^  made  for  a  consideration  grossly 
inadequate,  by  one  of  great  imbecility  of  mind,  with  anoth- 
er whose  position  in  relation  to  him  conferred  undue  influ- 
ence and  control  over  him,  will  bo  set  aside.  Cole  v.  Da- 
venport,  el  ah  Administrators  of  Cook,  627 

2.  A  father  devised  his  estate  to  a  son  and  two  daughters ;  the 
son  made  an  agreement  with  the  daughters  for  a  different 
settlement  and  disposition  of  the  estate  among  them,  without 
apprizing  them  of  the  value  of  the  estate,  which  Vas  known 
to  him  but  not  to  them;  the  agreement  was,  notwithstand-' 
ing,  sustained  as  a  family  settlement.  Crane  v.  Hewitt,     631 

[No  written  opinion  having  been  delivered  in  the  Court  of 
Errors  and  Appeal?,  or  famished  subsequently  to  the  Reporter, 
he  is  not  able  to  give  the  reasons  for  reversal  in  this  case.        G.  B.  H.] 

3.  R.  had,  during  the  continuance  of  a  partnership  between  H. 
and  O.,  loaned  money  from  time  to  time  to  the  firm,  for 
which  he  charged  and  received  interest ;  and  had  also  from 
time  to  time  endorsed  notes  for  the  firm,  which  were  paid  by 
the  firm.  On  the  dissolution  of  the  partnership,  the  settle- 
ment of  its  affairs  devolved  on  O.;  and  in  an  account  subse- 
quently presented  by  O.  to  H.,  O.  claimed  an  allowance  of 
$500  for  R.  for  endorsing  for  the  firm,  and  claimed  that  he 
and  H.  had  agreed  to  make  the  said  allowance  to  R.  The 
Court  made  the  allowance.  Onderdonk  r.  Hutchinson,    632 

c. 

COMMISSIONS  FOR  ENDORSING.    Vide  Agreement,  3. 
COMPENSATION  FOR  ENDORSING.    Vide  Agreement,  3. 

CORPORATION. 

1.  Acts  of  a  subsequent  board  of  directors  of  a  corporation 
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which  were  held  to  be  a  recognition  and  sanction  of  a  moil- 
gage  given  by  a  former  board.  The  BridgeweUer  Capper 
3Hning  Co,  v,  Hoyt,  625 

D. 

DIVORCE.    Vide  C(mH  of  Errors  and  Appeals,  supra,  AduUe- 
rpf  1. 

DOWER. 

1.  The  statute  of  limitations  of  New  Jersey  (Rev.  L.  411^  see, 
10 ;  Rev.  StaL  9b,  sec,  11,)  applies  to  the  action  of  Dower^ 
and  may  be  pleaded  in  equity  as  well  as  at  law.  Conocer 
V.  Wright,  613 

2.  When  the  bill  does  not  state  any  circumstances  to  take  die 
case  out  of  the  statute,,  the  plea  may  be  a  pure  plea.  It  is 
not  required  to  be  accompanied  by  an  answer  when  die 
bill  simply  contains  the  formal  allegation  in  regard  to  title 
papers,  usual  in  bills  for  dower,  in  order  to  bring  them  witii- 
in  the  jurisdiction  of  a  Court  of  Equity.  A 

E. 

ESTATE. 

Life  Estate  with  power  of  disposal  by  will  and  not  by  deed. 
Vide  Court  of  Errors  ond  Appeals,  infra,  Will,  1. 

EVIDENCE. 

Sufficient  evidence  of  Adultery,  dn  petition  for  Divorce.  Vide 
Court  of  Errors  and  Appeals,  supra,  Adultery,  1. 


supra.  Agreement,  2. 


F. 

ide  Court  of  Errors  and  Appeals, 


FRAUD.     Vido  Court  of  Errors  and  Appeals,  supra.  Agreement,  1. 
Ibid,  infra,  Intemperance,  1. 

I. 

INTEMPERANCE. 

1.  In  1823,  T.,  an  habitual  drunkard,  requested  R.,  at  whose 
store  T.  was  in  the  habit  of  buying  liquor,  to  accept  a  deed 
for  his  farm  and  pay  his  debts.  R.  did  not  consent  After- 
wards, T.,  without  the  knowledge  of  Ri>  procured  a  deed 
from  him  to  R.  to  be  drawn,  and  executed  and  acknowledg- 
ed it,  and  took  it  to  R.  and  delivered  it  to  him  and  requested 
him  to  put  it  on  record,  and  left  it  in  his  hands.  R.  did  not 
put  it  on  record,  but  it  remained  in  his  hands.  On  the  20tli 
of  August,  1831  i  an  instrument  was  executed  by  R.  by 
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whieh  he,  in  eonnderation  that  T.  pay,  yearly  daring 
natorallife,  to  R.  918,  granted,  bargained,  remised,  released 
and  confirmed  onto  T.,  during  his  natural  life,  the  said  farm, 
in  T/s  possession.  After  this,  R.  caused  the  deed  to  be  re- 
corded. T.  never  saw  or  heard  read  the  writing  of  Augart 
20,  1831.  The  person  who  drew  this  writing  testified  that 
before  it  was  drawn  T.  had  consented  that  such  a  writing 
should  be  made,  and  requested  him  to  keep  it  in  his  posses- 
sion. The  deed  was  declared  void.  Ryerson  v.  Adams.  618 
2.  SemhU,  A  deed  without  consideration  from  one  whose 
mind  has  been  greatly  impaired  by  excessive  and  long  con- 
tinued intemperance,  to  another  from  whom  he  had  been  in 
the  habit  of  baying  liquor  and  who  knew  of  his  excess  in 
the  use  of  it,  wUl  be  set  aside.  %b 

J. 

JUDGMENT.    Vide*C<mrf  of  Errort  and  Appeals,  infra,  Sherd's 
Sale,  1. 


LIMITATIONS  (STATUTE  OF.) 

....  1.  The  Btatute  of  Limitations  of  New  Jersey,  (Rev.  L.  411, 
see.  10,  Rev,  Stai,  95,  sec.  11,)  applies  to  thd  action  of  Dow- 
er, and  may  be  pleaded  in  Equity  as  well  as  at  law.  Comh 
verv.  Wright.  61^ 

M. 

MORTGAGE.    Vide  Court  of  Errors  and  Appeals,  infra,  Sherd's 
Sale,  1.     Usury,  1. 

.     P. 

PARTNERSHIP.:^  Vide   Court  of   Errors    and  Appeals,  supra, 
Agreefnent,  3. 

R- 

RELIEF. 

1.  The  decree  must  conform  to  the  bill,  and  be  warranted  by 
it,  both  in  the  relief  and  in  the  grounds  of  relief.  Relief 
not  embraced  in  the  prayer  of  the  bill  cannot  be  decreed, 
nor  can  the  relief  asked  for  be  granted  upon  grounds  not 
disclosed  by  the  bill  It  is,  however,  no  objection  that  the 
case  established  by  the  proof  is  broader  and  stronger  than 
tiiat  stated  in  the  bill,  or  that  grounds  of  relief  not  contain-  ^ 
ed  in  the  bill  are  established  in  evidence,  provided  the  decree 
is  warranted  by  the  charges  and  the  prayer  of  the  bill,  and 
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the  bill  is  sustaiQed  by  the  evidence.  Ryerton  v.  Adanu,  618 

s. 

SHERIFFS  SALE. 

1.  In  May,  1817,  J.  purchased  land  of  K.  and  paid  part  of  the 
*  consideration  money  and  gave  K.  a  mortgage  on  the  land 

for  the  residue.  J.  sold  parts  of  the  land,  and  K.  released 
those  parts  from  the  mortgage.  In  August,  1821,  judgments 
were  recovered,  in  favor  of  other  persons,  against  J.,  on 
which  executions  were  issued  and  levied  on  that  part  of  the 
mortgaged  premises  still  held  by  J.,  ''subject  to  prior  incum- 
brances." In  October,  1822,  pending  a  suit  in  Chancery  by 
K.,  against  J.  for  the  foreclosure  of  the  mortgage,  J.  and  h^ 
wife  re-conveyed  that  part  of  the  mortgaged  premises  which 
J.  still  held,  and  which  had  been  levied  on  as  aforesaid,  to 
K.  in  payment  and  discharge  of  the  mortgage,  and  K.  took 
possession  of  the  land ;  the  registry  of  the  mortgage,  how- 
ever, was  left  uncancelled.  Afterwards,  the  sheriff  sold,  un- 
der the  said  levy,  and  H.  became  the  purchaser ;  H.,  when 
he  so  bought,  having  knowledge  of  the  foregoing  facts. 
Held,  that  tt.  was  entitled  to  the  land  free  from  the  rnort* 
gage  debt.     Henry  v,  Kinnaman,  626 

u. 

USURY, 

1.  A  bond  and  mortgage  given  in  fulfilment  of  a  prior  written 
agreement  for  the  sale  and  purchase  of  property,  at  a  price 
stipulated,  to  be  paid  in  a  stipulated  manner,  with  interest, 
tlie  interest  to  be  paid  half  yearly  in  advance.  Held,  not  to 
be  usurious.  Tlie  Bridgewafer  Copper  Mining  Company  r. 
Hoyt,  625 

WILL. 

1.  A  devise  to  E.  R.  of  all  the  residue  of  the  Testatrix's  es- 
tate, real,  personal  and  mixed,  **to  be  by  her  possessed,  en- 
joyed  and  occupied  to  her,. her  heirs  and  assigns  forever,** 
with  the  proviso  "if  my  said  daughter  E.  R.  should  die  with- 
out heirs  and  intestate,"  then  all  the  devised  estate  to  vest  in 
the  Testatrix's  son  C.  and  daughter  M.  and  their  heirs,  cre- 
ates a  life  estate  only  in  R.  R.,  in  both  the  real  and  person- 
al  estate,  with  power  of  disposal  by  will  and  not  by  deed 
Kent  V.  Armstrong.  g37 

CREDITORS  BILL. 

1.  Injunction  allowed,  and  receiver  appointed,  on  bill  by  an 
execution  creditor.     Fuller  r.  Taylor,  301 

2.  An  answer  of  a  defendant,  to  a  bill  for  discovery  dec.  filed 
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wideh  he,  in  consideration  that  T.  pay,  yearly  daring 
natorallife,  to  R.  918,  granted,  baigained,  remised,  released 
and  confirmed  onto  T.,  during  his  natural  life,  the  said  farm, 
in  T.'s  possession.  After  this,  R.  caused  the  deed  to  be  re- 
corded. T.  never  saw  or  heard  read  the  writing  of  August 
20,  1831.  The  person  who  drew  this  writing  testified  that 
before  it  was  drawn  T.  had  consented  that  such  a  writing 
should  be  made,  and  requested  him  to  keep  it  in  his  posses- 
sion. The  deed  was  declared  void.  Ryerson  v,  Adams.  618 
2.  SenMe,  A  deed  without  consideration  from  one  whose 
mind  has  been  greatly  impaired  by  excessive  and  long  con* 
tinned  intemperance,  to  another  from  whom  he  had  been  in 
the  habit  of  buying  liquor  and  who  knew  of  his  excess  in 
the  use  of  it,  wul  be  set  aside.  ib 

J. 

JUDGMENT.     Vide*Coiir<  of  Errors  and  AppeaU,  infra,  Sherd's 
Sale,  1. 


LIMITATIONS  (STATUTE  OF.) 

....  1.  The  statute  of  Limitations  of  New  Jersey,  (Rev,  L.  411, 
see.  10,  Rev.  Stat,  95,  sec.  11,)  applies  to  thd  action  of  Dow- 
er, and  may  be  pleaded  in  Equity  as  well  as  at  law.  Comh 
verv.  Wright.  61^ 

M. 

MORTGAGE.    Vide  Court  of  Errors  and  Appeals,  infra,  Sheriff's 
Sale,  1.     Usury,  1. 

P. 

PARTNERSHIP.*^  Vide   Court  of   Errors    and  Appeals,  st^a, 
Agreetnent,  3. 

R. 

RELIEF. 

1.  The  decree  must  conform  to  the  bill,  and  be  warranted  by 
it,  both  in  the  relief  and  in  the  grounds  of  rehef.  Relief 
not  embraced  in  the  prayer  of  the  bill  cannot  be  decreed, 
nor  can  the  relief  asked  for  be  granted  upon  grounds  not 
disclosed  by  the  bill  It  is,  however,  no  objection  that  the 
case  established  by  the  proof  is  broader  and  stronger  than 
that  stated  in  the  bill,  or  that  grounds  of  relief  not  contain-  ^ 
ed  in  the  bill  are  established  in  evidence,  provided  the  decree  ' 
is  warranted  by  the  chaiges  and  the  prayer  of  the  bill^  and 
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3.  The  Statutes  of  New  Jersey  limiting  actions  for  land  do  not 
apply  to  dower.     Wright  v,  Conover,  488 

EQUITY  OF  REDEMPTION.    Vide  Mortgage  generaUy,  12. 

EVIDENCE. 

1.  A  mortgagor^  a  defendant  in  a  foreclosure  suit,  the  mortn- 
ged  premises  having  been  sold  by  the  sheriff  under  ji^- 
mentis  and  executions  at  law  against  him,  is  a  good  witnessi 
in  the  foreclosure  suit,  for  a  judgment  creditor  or  such  pur- 
chaser at  sheriff's  sale,  defendants  in  the  foreclosure  suit,  to 
show  usury  in  the  mortage.     Ctunmins  v.  Wire.  73 

2.  A  paper  purporting  to  be  a  certified  copy  of  an  order  and 
of  the  signature  of  the  Chancellor  thereto  for  the  examina- 
tion of  the  defendant  in  a  suit  was  sent  by  the  clerk  to  the 
solicitor  of  the  defandants,  but  by  some  oversight  the  origi- 
nal draft  of  the  order  had  not '  been  presented  to  the  Chan- 
cellor for  his  signature.  Held,  that  the  Court  might  receive 
the  testimony  if  the  party  examined  was  not  interested.   t(. 

Vide  Adultery,  1.     Court  of  Errors  and  Appeals,  AdvUery,  1. 

EXECUTION.     Vide  Mortgage,  1. 

EXECUTORS  AND  ADMINISTRATORS.     Vide  fiftirwwr,  1 . 

Trust  and  Trustee,  2,  3.     Iniunction  7. 

F. 

FAMILY  SEnXEMENT.     Vide  I^aud,  I,  2.     Court  of  Errm 

and  Appeals,  Agreement,  2. 

FEME  COVKRT.     Vide  Husband  and  Wife,  1. 

FRAUD. 

1.  Where  a  father  devises  an  estate  to  a  son  and  daughters,  die 
son  knowing  its  value,  and  the  daughters  not  knowing  it| 
the  son,  when  he  enters  into  a  treaty  with  the  daughters  for 
a  different  settlement  and  disposition  of  the  estate  among 
them,  must  apprize  the  daughters  of  its  value,  of  their  rights, 
and  of  evo>y  circumstance  necessary  to  enable  them  to  treat 
upon  terms  of  equality ;  and  concealment,  misrepresenta- 
tion, or  any  conduct  on  his  part  calculated  to  put  them  at  a 
disadvantage  in  the  negotiation,  will  be  fatal  to  the  contract 
in  a  Court  of  Equity.     Hewitt  v.  Crane.  159 

2.  Courts  of  Equity  look  with  favorable  eye  on  agreements 
made  to  preserve  and  maintain  the  peace  of  families;  but 
only  so  far  as  such  agreements  are  fairly  obtained.  If  ob- 
tained by  concealment  or  misrepresentation  as  to  the  value 
of  Uie  estate.  Courts  of  Equity  will  not  sustain  theoL      i^ 

Vide  Partnership,  2.    Intemperance,  1,  2.     Trust  and  Trustee,  &,  9* 


I  V  D  B  X  .  659 

Injunction,  4,  S,  9.  Judgment,  1.  Huiband  ana  Wife,  1. 
Agreement,  1. 

H. 

HUSBAND  AND  WIFE. 

1.  A  volantary  convejaDce  bj  a  man,  on  the  eve  of  marriage, 
unknown  to  the  intended  wife,  and  made  for  the  purpose  of 
defeating  the  interest  which  she  would  acquire  in  his  estate 
by  the  marriage,  is  fraudulent  as  against  her.  Smith  v. 
SmitK  515 

Vide  AHmany,  1,  2.    Ne  Exeat,  I.     Waste,  1.     Adultery,  1.    De- 

tertion,  1. 

I. 

INJUNCTION.      ' 

1.  As  a  general  rule,  an  injunction  will  not  be  dissohed  with- 
out the  answer  of  the  defendant  on  whom  the  gravamen  of 
the  bill  rests.  But  if  the  answering  defendant  is  able  from 
his  own  connection  with  the  subject  matter  and  consequent 
knowledge  to  lay  facts  before  the  court  which  shew  that  the 
complainant  has  no  equity,  the  injunction  may  be  dissolved 
without  the  answer  of  such  other  defendant  Gregory  v. 
StiUweU.  51 

2.  A  notice  of  a  motion  to  dissolve  an  injunction  "for  irregu- 
larity in  the  proceedings"  is  insufficient.  The  notice 
should  state  the  irregularity.     MiUer  v.  Traphdgan.       200 

3.  On  motion  to  dissolve  an  injunction,  affidavits,  in  support  of 
the  injunction,  to  contradict  matters  in  the  answer  alleged 
to  be  irresponsive  to  the  bill  cannot  be  read  if  the  defend- 
ant's counsel  disclaim  and  waive  reliance  on  any  irresponsive 
patter.    Miller  and  others.  Trustees  4*c.  v.  English.       304 

4.  In  August,  1844,  B.  recovered  a  judgment  against  Y.,  who 
was  then  seized  of  certain  lands.  On  the  6th  of  Januanr, 
1845,  Y.  conveyed  an  undivided  half  of  said  lands  to  L. 
On  the  14th  of  January,  1845,  Y.  confessed  a  judgment  to 

,  L.,  upon  which  an  execution  was  immediately  issued  and 
levied  upon  all  the  right  of  Y.  in  the  said  lands.  On  the 
9th  of  August,  1845,  execution  was  issued  on  B.'s  judgment 
and  levied  on  all  the  said  lands.  An  injunction  was  allow- 
ed restraining  the  sherifT  from  selling  under  the  judgment 
confessed  to  L.  the  undivided  half  which  had  been  conveyed 
to  him  prior  to  the  entry  of  his  judgment  Oakley  v. 
Young.  453 

5.  Notice  of  trial  is  a  breach  of  an  injunction  staying  pro- 
ceedings in  an  action  at  law.     Clark  v.  Wood.  458 

6.  On  bill  by  one  in  possession  of  land,  for  the  specific  per- 
formance of  an  alleffed  agreement  by  the  defendant  to  pur- 
chase tiie  land  at  raeriff's  &ie,  on  execution  againat  the 
eomplainant,  and  take  a  mortgage  for  the  amoant  advanced 
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by  him  to  pay  incumbrances,  an  injunction  to  restrain  pro- 
ceedings at  law  to  recover  possession  from  the  complainant 
will  not  be  retained  until  the  hearing*  if  the  amount  due  is 
large  in  proportion  to  the  value  of  the  land  and  the  respon- 
sibility of  the  complainant  is  comparatively  limited.  ih. 

7.  A  gave  a  mortgage  to  B.,  and  died  leaving  a  will,  of  which 
he  appointed  four  Executors.  C,  claiming  the  mortgage 
through  an  assignment  by  the  executors  to  one  of  them- 
selves, and  an  assignment  by  him,  for  his  own  purposes,  to 
an  assignee  in  trust  for  a  company,  and  an  assignment  by 
said  trustee  to  C ,  filed  a  bill  of  foreclosure  on  the  mortgage 
and  obtained  a  decree  for  sale.  The  property  was  sold  by 
the  sheriff  and  bought  by  D.,  who  paid  the  purchase  money 
to  the  sheriff  and  received  a  deed.  Before  the  sheriff  paid  over 
the  money,  D.  filed  a  bill,  stating,  that  the  alleged  assi^- 
ment  by  the  executors  of  A.  to  one  of  themselves  was  void; 
that  one  of  the  said  executors  alleges  that  his  name  appear- 
ing to  the  said  assignment  is  forged,  and  that  the  said  mort- 
gage  is  a  part  of  the  assets  of  the  estate  of  A.;  that  the  ex- 
ecutors of  * .  were  not  made  parties  to  the  foreclosure  bill ; 
that  one  of  the  said  executors  had  given  notice  to  the  clerk 
of  Hudson  not  to  permit  the  cancellation  of  the  said  mort- 
gage, and  praying  that  the  parties  claiming  the  said  mort- 
gage, and  the  proceeds  thereof,  may  interplead ;  and  that 
the  sheriff  may  be  injoined  from  paying  the  money  to  either 
of  them,  and  may  be  ordered  to  pay  it  into  Court  to  abide 
&;c.  The  orders  prayed  were  allowed;  and  a  motion,  with- 
out answer,  to  vacate  them  was  denied.     Herrick  t\  Mann, 

460 

8.  Injunction  allowed  restraining  waste  on  a  farm  conveyed 
by  the  complainant  to  the  defendant,  on  bill  alleging  that  a 
deed  for  the  farm  was  procured  by  the  defendant  from  the 
complainant  by  undue  means,  the  complainant  being  addict- 
ed to  intemperance,  ant!  praying  that  the  deed  may  be  de- 
clared void.  And  on  answer  and  motion  to  dissolve,  the  in- 
junction was  retained  uirtil  the  hearing  of  the  cause.     Stoats 

V.  Freeman.        .  490 

9.  The  bill  stated  that,  in  January,  1842,  H.  V.  and  J.  V.  in 
consideration  of  $10,000,  conveyed  to  tlie  complainant  a 
farm ;  that  the  agreement  for  the  sale  had  been  concluded 
some  days  prior  to  the  execution  of  the  deed ;  that  the  deed 
was  recorded  a  few  days  after  its  delivery.  Tliat  at  the  de- 
livery of  the  deed  the  complainant  was  ignorant  of  the  ex- 
istence of  a  judgment  in  favor  of  the  defendant  in  the  bill 
against  the  said  H.  V.  and  J.  V.,  or  that  the  defendant  held 
a  judgment  bond  against  them.  That  the  object  of  H.  V. 
and  J.  V.  in  selling  said  farm  was  to  raise  money  to  pay 
their  creditors,  of  whom  the  defendant  was  one ;  and  that 
the  said  money  was  duly  applied  in  the  payment  of  thdr 
deht^.  That  during  the  negotiation  for  the  said  purchase  bj 
the  complainant,  the  defendant  was  acquainted  with  the 
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whole  matter,  and  was  told  by  H.  V.  of  the  intended  sale  to 
the  complainant,  and  advised  the  making  thereof,  and  knew 
that  the  complainant  was  buying  the  property  supposing  it 
to  be  clear  of  any  judgment  in  his  favor ;  but  that  the  de- 
fendant, after  said  agreement  of  purchase  and  sale  had  been 
made  and  on  the  19th  of  January,  1842,  had  a  judgment 
entered  up  on  a  judgment  bond  he  held  against  said  H.  V. 
and  J.  V.    That  the  said  H.  V.  and  J.  V.  had  ample  real 
estate  remaining  in  them  after  the  said  sale  to  satisfy  the  de* 
fendant's  judgment,  but  that  he  released  the  same,  or  large 
'  portions  thereof,  from  the  lien  of  said  judgment.     That  the 
defendant,  before  the  said  sale,  held  two  judgments  against 
the  said  H.  V.  and  J.  V.,  which  had  been  assigned  to  him, 
and  that,  on  the  7th  December,  1842,  they  transferred  to 
him  a  draft  for  $6,000,  drawn  upon  and  accepted  by  cer- 
tain persons  in  Kentucky,  as  collateral  security,  for  the  pay- 
ment of  his  said  two  last  mentioned  judgments,  amounting 
to  about  85,000,  the  defendant  agreeing,  under  hand  and 
seal,  to  apply  what  he  should  receive  on  the  said  draft,  first, 
to  the  payment  of  his  said  two  last  mentioned  judgments 
and  to  account  for  the  surplus.     That  the  defendant  receiv- 
ed on  the  said  draft  $5,287  52,  and  did  not  apply  the  same 
on  his  said  two  judgments,  but  raised  the  amount  of  said 
judgments  by  sales  on  execution,  and  now  insists  on  appro- 
priating said  money  to  judgments  entered  since  the  said  deed 
to  the  complainant  and  which  the  defendant  holds  against 
the  said  H.  V.  and  J.  V.,  leaving  older  judgments  unpaid  and 
thereby  charging  the  complainant's  farm  with  the  amount 
thereof.     And  that  the  defendant  has  caused  an  execution 
issued  on  his  said  judgment  of  January  19,  1842,  to  be  lev- 
ied upon  the  complainant's  said  farm.     The  bill  prayed  re- 
lief, and  an  injunction  restraining  sale  on  the  last  mentioned 
execution.     The  injunction  was  alloweil. 
An  answer  was  put  in;  and  a  motion  thereupon  made  to  dis- 
solve the   injunction.      The  injunction  was  retained  until 
the  hearing.     VanMaler  v.  Holmes,  575 

10.  P.,  owning  two- thirds  of  a  patent  right,  filed  a  bill  against 
K.,  to  whom  he  had  sold  the  other  third,  to  compel  the  per- 
formance of  an  alleged  agreement  between  them  by  which 
K.  bound  himself  to  discontinue  the  manufacturing  under 
the  patent  when  he  should  have  made  enough  out  of  the 
profits  of  the  business  to  re-imburse  him  certain  advances  he 
had  made  for  commencing  the  manufacture ;  the  bill  alle- 
ging that  he  had  made  enough  to  re-imburse  his  advances. 
The  bill  prayed  that  K.  might  be  decreed  to  discontinue ; 
and  prayed  an  injunction  restraining  K.  from  manufacturing. 
K.  by  his  answer,  read  as  an  affidavit  in  opposition  to  thQ 
motion  for  an  injunction,  denied  that  he  had  yet  re-imbutBed 
himself;  and  also  denied  that  he  was  manufacturing  under 
the  patent,  and  claimed  Hiat  the  article  he  was  manufactnr* 
iiig  wag  not  wUUb  the  patent^  but  a  dffiteent  atttdb.    Tho 
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InjanetioD  was  denied.    Parkhuni  a  KmswuoL  000 

Vide  Crediior^s  BiU,  1.     Dnut  and  Trustee,  6,  7.    Mortg^,  3  4| 

10.     Specyk  Performance,  5.     PartnerMp,  1 ,  2.     WatU,  1. 

INSTALMENTS.    V\6i^  Mortgage,  2. 

INTEMPERANCE. 

1.  In  1823,  T.,  an  habitual  drunkard,  requested  R.,  at  wboae 
store  T.  was  in  the  habit  of  buying  Uquor,  to  accept  a  deed 
for  his  farm  and  pay  his  debts.  R.  did  not  consent  After- 
wards, T.,  without  the  knowledge  of  R.,  procured  a  deed 
from  him  to  R.  to  be  drawn,  and  executed  and  acknowledg- 
ed it,  and  took  it  to  R.  and  delivered  it  to  him,  and  request- 
ed him  to  put  it  on  record,  and  left  in  his  hands.  R.  did  not 
put  it  on  record,  but  it  remained  in  his  hands.  On  the  20tfi 
of  August,  1831,  an  instrument  was  executed  by  R.  by 
which  he,  in  consideration  that  T.  pay,  yearly  during  hn 
natural  life,  to  R.,  918,  granted,  bargained,  remised,  releas- 
ed andj  confirmed  unto  T.  during  his  life,  the  said  farm,  in 
T.'s  possession.  After  this  R.  caused  the  deed  to  be  re- 
corded. T.  never  saw  or  heard  read  the  writing  of  August 
20,  1831.  The  person  who  drew^this  writimg  testified  that 
before  it  was  drawn  T.  had  consented  that  such  a  writing 
should  be  made,  and  requested  him  to  keep  it  in  his  posses- 
sion. The  deed  was  declared  void.  Adams  o.  Ryer^ 
son.  328 

2.  Semble,  A  deed  without  consideration  from  one  whose 
mind  has  been  greatly  impaired  by  excessive  and  long  con- 
tinued intemperance,  to  another  from  whom  he  had  been 
in  the  habit  of  buying  liquor,  and  who  knew  of  hia  excess 
in  the  use  of  it,  will  be  set  aside.  t6. 

INTERPLEADER  (BILL  OF.)    Vide  Pleadings,  BiU  1. 

J. 

JUDGMENT  CONFESSED. 

1.  The  bill,  filed  by  B.,  charged  that  the  judgment  confeaaed  to 
L.  was  coUusively  confessed  and  taken  for  the  purpose  of 
defeating  bis  prior  judgment  and  of  protecting  Y.'s  proper- 
ty from  his  creditors;  and  prayed  that  B.'s  judgment  might 
be  declared  the  prior  lien.  A  demurrer  to  the  bill  was  over- 
ruled. Oakley  v.  Young  et.  al.  458 
Vide  Injunction,  4.    Court  of  Errors  and  Appeals,  Sherds  Sale,  1. 

JURISDICTION. 

1.  A  Court  of  Equity  may  decree  the  canoellatioii  of  an  in- 
atrument  or  agreement  Uiough  it  has  become  a  nullity,  on  the 
ground  that  its  existence  may  be  a  cloud  on  a  party's  titl^ 
or  may  subject  him  to  litigation  at  a  fatoie  period  ^idiio  tlit 
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facts  may  have  become  involved  in  obeemity.    Steoms  v. 
Ryersan.  477 

L, 

.APSE  OF  TIME. 

1.  Afler  23  years  from  the  taking  of  a  decree  pro  confesso  on 
an  original  bill  against  all  the  defendants  therein  except  one, 
and  22  years  after  that  one  had  answered  the  original  bill, 
no  step  having  been  taken  in  the  mean  time  in  the  original 
suit,  a  supplemental  bill  was  filed  against  some  of  the  de- 
fendants to  the  original  bill  and  against  other  persons  who 
had  become  assignees  of  others  of  said  defendants  since  the 
decree  pro  confesso  was  taken.  A  demnrrer  to  the  supple- 
mental bill  was3  allowed.     Executors  of  Woodruff  v.  Brugh. 

465 

LEGACY  (ABATEMENT  OF.)    Vide  WiU,  7. 

LIMITATIONS  (STATUTE  OF.) 

1.  The  Statutes  of  New  Jersey  limiting  actions  for  land  do  not 
apply  to  dower.     Wright  v.  Conover.  482 

Vide  Court  of  Errorsnmd  Appeals,  LimUations\Stat,  of,  1. 

M. 

MORTGAGE. 

I.  Of  the  Mortoaoe  generally. 

1.  When  a  mortgage  is  foreclosed  for  default  of  payment  of 
an  instalment,  the  residue  of  the  money  not  being  due,  the 
whole  premises  will  not  be  directed  to  be  sold  unless  a  ne- 
cessity for  such  a  course  exists ;  and  when,  in  such  case,  a 
decree  has  been  entered  for  the  sale  of  the  whole  premises, ' 
the  Court  will,  in  its  discretion,  regulate  the  process  of  exe- 
cution under  the  decree.  American  Life  and  Fire  Insu* 
ranee  and  Trust  Co.  v.  Ryerson,  9 

2.  A.  borrowed  money  of  B.,  on  an  agreement  making  it  payable 
in  instalments,  and  gave  his  notes  for  the  payment  of  the  in- 
stalments, and  a  decree  in  this  Court  against  A.  was  assign- 
ed to  B.  as  collateral  security  for  the  payment  of  the  notes. 
The  decree  assigned  was  general,  that  the  mortgaged  prem- 
ises be  sold  to  pay  the  whole  sum  mentioned  in  the  decree, 
and  that  hji.fa,  issue  for  the  sale  of  so  much  of  the  mortgaged 
premises  as  would  be  sufficient  to  pay  the  said  sum.  llie 
mortgaged  premises  were  manifestly  divisible.  An  instal- 
ment having  become  due,  the  sheriff  was  about  to  sell  under 
the  decree,  to  raise  the  whole  sum.  He  was  restrained  by 
order  of  the  Court  And  subsequently,  on  motion  to  vacate 
the  order,  it  was  held  that  the  decree  could  be  used  only  so 
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far,  and  at  such  times,  as  should  be  necessary  to  enforce  the 
performance  of  the  principal  agreement  (the  agreement  on 
which  the  money  was  borrowed  and  the  notes  given,)  and  in 
the  same  way  as  if  the  Court  had  been  asked  to  direct  pro- 
cess of  execution,  on  the  decree,  in  view  of  the  principal 
agreement.  The  motion  to  vacate  the  order  was  denied, 
and  a  sale  was  directed  of  so  much  of  the  mortgaged  prem- 
ises as  would  be  sufficient  to  pay  the  instalment  which  had 
become  due.  ib, 

3.  When  a  mortgagor,  after  giving  the  mortgage,  sells  to  a  third 
person  a  part  of  .the  mortgaged  premises,  the  part  remaining 
in  the  mortgagor  should,  in  a  decree  for  sale,  be  directed  to 
be  sold  first.     WlrUers  v.  Henderson,  31 

4.  On  a  foreclosure  bill  in  such  a  case,  a  decree  was  taken  in 
the  general  form  for  the  sale  of  so  much  of  the  mortgaged 
premises  as  would  be  sufficient  to  pay  the  debt,  and  a  jfi^fiL 
was  issued  to  the  sheriff,  commanding  him,  in  the  terms  of 
the  decree,  to  make  sale.  On  the  petition  of  one  of  the  de- 
fendants, a  purchaser  fronf  the  mortgagor  of  a  part  of  the  pre* 
misos,  and  the  facts  therein  stated,  an  injunction  was  allowed 
restraining  the  sheriff  from  selling  the  part  which  had  been 
conveyed  to  this  defendant  until  the  further  order  of  the 
Court ;  and  it  was  subsequently  'directed  that  the  part  re- 
maining in  the  mortgagor  should  be  first  sold.  ih. 

5.  In  May,  1817,  J.  purchased  land  of  K.  and  paid  part  of  the 
consideration  inonoy  and  gave  K.  a  mortgage  on  the  land 
for  the  residue.     J.  sold  parts  of  the  land,  and  K.  released 
these  parts  from  the  mortgage.     In  August,  1821,  judgments 
were  recovered,  in  favor  of  other  persons,  against  J.,  on 
which  executions  were  issued  and  levied  on  that  part  of  the 
mortgaged  premises  still  held  by  J.,  "subject  to  prior  incum- 
brances."    In  October,  1822,  pending  a  suit  in  this  court  by 
K.  against  J.   tor  the  foreclosure  of  the  mortgage,  J.  and 
his  wife  re- conveyed  that  part  of  the  mortgaged  premises 
which  he  still  held,  and  wliich  had  been  levied  on  as  afore- 
said, to  K.,  in  payment  and  discharge  of  the  mortgage,  and 
K.  took  possession  of  the  land ;  the  registry  of  the  mort- 
gage, however,  was  left  uncanceUed.  Afterwards,  the  sheriff 
sold)  under  the  said  levy,  and  H.  became  the  purchaser ;  H., 
"wfaeii  he  so  bought,  having  knowledge  of  the  foregoing 
fiuDtB.     Held,  that  H.  was  not  entitled  to  the  land  free  from 
the  mortgage  debt ;  but  that  K.  must  be  considered  in  the 
light  of  a  mortgagee  in  possession,  and  H.  as  only  entitled 
to  redeem  on  payment  of  the  mortgage  debt    Kinnaman  v. 
Henry.  90 

6.  A  Receiver  to  collect  rents  from  tenants  of  the  mortgagor 
will  not  be  appointed  on  filing  a  foreclosure  MIL  Best  v. 
Schermier.  *  164 

7.  A  mortgagor  may  authorize  a  second  mortgagee  to  collect 
rents  from  tenants  of  tlielnortjgagor,  and  iu>]^j  diem  as  paj- 
menta  on  Ub  mortgage ;  and  Ee  wQl'not  be  restnlKled  ama 
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doing  80  OD  the  filing  of  a  foreelosure  bill  by  the  first  mort- 
gngee.  ib, 

8.  A  mortgage  jHirporting  to  secure  a  bond  is.  not  good  without 
the  bond,  unless  it  be  made  to  appear  that  the  person  na- 
med as  mortgagee  is  entitled  to  the  possession  of  the  bond. 
And  a  person  coming  into  possession  of  the  mortgage  by 
assignment  from  him  who  is  named  as  mortgagee  stands  in 
no  bietter  condition.    Garroch  v.  Sherman,  219 

9.  A  bond  and  a  mortgage  showing  on  its  face  that  it  was  given 
to  secure  the  payment  of  the  bond  were  executed.  The 
mortgage  came  into  the  possession  of  the  person  named 
therein  as  mortgagee,  he  having  given  no  consideration. 
The  bond  was  never  delivered.  The  person  named  as  mort- 
gagee assigned  the  mortgage  to  one  who  testified  that  ha 
advanced  no  money  on  the  faith  of  it ;  and  he  assigned  it 
to  the  complainant;  who,  on  taking  the  assignment X)f  the 
mortgage,  gave  a  writing  under  his  hand  and  seal  that,  in 
consideration  of  the  assignment,  he  agreed  to  pay  certain 
notes  drawn  and  endorsed  by  the  person  named  as  mortga- 
gee, and  to  cancel  certain  claims  then  in  his  hands  against 
the  person  named  as  mortgagee.  Under  the  pleadings  and 
proofs,  the  bill  to  foreclose  the  mortgage  was  dismissed.'  ib. 

10.  On  bill  by  a  mortgagee  against  a  mortgagor,  making  other 
mortgagees,  and  judgment  creditors  of  the  mortgagor  par- 
ties defendants,  a  decree  for  sale  was  made  to  satisfy  the  in- 
cumbrances, according  to  their  priorities.  The  property  was 
sold  under  the  decree.  Afterwards,  the  mortgagee  last  in 
priority,  the  proceeds  of  the  sale  under  the  decree  not  being 
sufficient  to  pay  any  part  of  his  mortgage,  bought  the  prop* 
erty  from  the  purchaser  under  the  decree ;  and  filed  a  bill 
against  the  mortgagor,  who  still  remained  in  possession,  to 
restrain  him  from  committing  waste.  The  injunction  was 
allowed ;  and  a  motion  to  dissolve  it  was  denied  Phcmix 
V.  Clark,  447 

11.  Af^r  sale  of  mortgage  premises  under  decree  and  execu- 
tion, the  mortgagor,  in  possession,  will  be  restrained  from 
committing  waste.  ib. 

12.  On  bill  by  a  second  mortgagee  nothing  more  than  the  equi- 
ty of  redemption  mortgaged  to  him  can  be  decreed  to  be 
sold,  unless  the  first  mortgagee  comes  in  with  hit  Ihortgage, 
and  thereby  consents  that  a  decree  shall  be  inadt  for  Uia 
sale  of  the  property  to  pay  his  mortgage  alio.  Roll  ▼• 
SmaHey.  4G4 

13.  A  mortgagee  by  taking  possession  assumes  the  duty  of 
treating  the  property  as  a  provident  owner  would  treat  it 
Shaeffer  v.  Chambers,  548 

14.  He  is  bound  to  keep  it  in  good  ordinary  repair;  and  if  it  be 
a  f^rm  be  is  bound  to  good  ordinary  husbandry.  i6« 

15.  A  mortgagee  of  a  farm,  baWng  taken  possession  thereof, 
most  show  reasonable  diligence  to  proeore  a  tenant,  or  he 
wiU  not  be  relieved  from  we  eheige  of  lent  on  Ihegroond 

84 
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that  the  fiurm  was  not  enhifmted  And  if  he  eannot  find  a 
tenant  for  the  bailding  and  the  farm,  he  ihoidd  caoae  the 
farm  to  be  tilled.  ik 

16.  Annual  rents  allowed  aeainat  a  mortgagee  in  poaeeeBon 
when  the  annoal  rents  and  profits  and  wood  and  timber  evt 
from  the  premisea  exceeded  the  interest  and  expenses,      tk 

17.  A  bond  and  mortgage  given  in  fnifilment  of  a  prior  writtai 
agreement  for  the  sale  and  parehase  of  property,  at  a  piiee 
stipolated,  to  be  paid  in  a  stipolated  manner,  with  interest^ 
the  interest  to  be  paid  half  jearlj  in  advance,  field,  not  to 
be  osarioBS.  fioyt  ▼.  The  Bridgewater  Copper  MBmtig  Cna- 
panif.  85S 

Vide  Asmgnmemt  and  Assigneee,  1.    Debier  and  Creditor,  1.    Set 

II.     PuoBiTT  or  MoBTOAOns. 

1.  A  bona  fide  assignee  of  a  mortgage  first  in  ezecvtion  and 
registry,  with  notice  of  an  agreement  nnder  seal  between  the 
first  and  second  mortgagees,  that  the  second  mortgage  shsH 
be  considered  and  held  to  be  the  prior  incumbrance,  no 
change  being  made  in  the  registry  of  the  mortgages,  has  sa 
equity  superior  to  that  of  the  second  mortgagee  under  such 
an  agreement  The  New  York  Chemkal  Menufaeturvig 
Co.  V.  Peck,  in 

N. 

NE  EXEAT. 

1.  The  Affidavit  on  which  the  application  for  a  Ne  Exeat  wii 
made  in  a  divorce  case  was  made  before  the  petition  for  di- 
vorce was  filed.  Ne  Exeat  denied,  llie  proper  course  is, 
to  file  the  bill  or  petition  for  divorce,  and  after  that  to  file  s 
petition  for  the  Ne  Exeat,  supported  by  the  necessary  affi- 
davit, sworn  subsequently.      Bylandt  v.  Bt^andL         26 

P. 

PARTITION. 

1.  A  father  put  a  son  in  possession  of  a  house  and  lot,  whiek 
th*  son  occupied  during  the  fathei^s  life,  more  than  twentj 
years,  and  on  which,  with  the  knowledge  of  the  father,  he 
made  large  -improvements.  If  the  value  of  the  house  and 
lot,  widioot  the  improvements,  be  not  equal  to  sushare  of  die 
whole  real  estate  to  be  divided,  the  house  and  lot  may  be 
set  ofi^  in  die  division,  to  the  son  atita  value  witboot  the  in- 
provemenlB»  If  the  value  of  the  ho^ae  and  lot,  without  tbe 
Improvements^  be  greater  than  a  dura,  tiie  boune  and  lot 
maybe  set  ofiT  tohia  andhe  bediieeisdtafHgf  aoHMwhai 
.  wiUequaliwIh^ihaMa.    ftwfcm  ▼.  RkMim  M 
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2.  A  father  devised  to  his  three  sods  certain  lands^  to  be  held 
by  them  as  tenants  in  common  daring  their  natural  lives,  and 
after  the  death  of  either  of  them  his  share  to  go  to  his  law- 
ful issue ;  and  if  any  of  his  said  sons  should  die  without 
leaving  lawful  issue,  his  share  to  go  to  the  survivors  of  then^ 
or  if  any  of  them  have  died,  their  lawful  issue  to  have  the 
share  that  would  have  gone  to  their  father  if  living.  Hddf 
that  no  partition  could  be  made  among  the  sons  except  of 
their  present  interest  or  estate  in  the  lands.  Reeves  v. 
Reeves.  .  156 

PARTNERSHIP. 

1.  Bill  for  dissolution  of  a  partnership  and  injunction  and  re* 
ceiver,  on  which  a  receiver  was  appointed.  Heaiheaiv. 
Ravenscroft  *         113 

2,  v.,  a  minor,  entered  into  a  partnership  with  N.  and  S.,  in 
Sussex  county,  and  put  in  91,000  of  capital.  Before  V. 
came  of  age  the  partnership  was  dissolved,  V.  receiving  his 
91,000.  After  the  dissolution,  V.  having  removed  into  Hun- 
terdon county,  R.  recovered  a  judgment  against  the  mem- 
bers of  the  firm,  including  V.,  without  V.'s  knowledge,  no 
process  being  served  on  him.  R.  transferred  his  judgnotent 
to  A.  Three  years  afterwards,  A.  brought  an  action  on  the 
judgment,  and  recovered  a  second  judgment  on  it,  without 
the  knowledge  of  V.,  no  process  being  served  on  him.  A.. 
procured  the  second  judgment  to  be  docketed  in  the  Su* 
preme  Court,  and  caused  an  execution  to  be  issued  to  the 
sheriff  of  Hunterdon,  and  to  be  levied  on  the  property  of  V. 
in  that  county.  On  bill  filed  by  V.  stating  the  foregoing 
facts,  and  charging  combination  and  fraud,  to  subject  him  to 
the  payment  of  the  judgment,  an  injunction  restraining  pro- 
ceedings on  the  execution  was  allowed.  The  defendants 
put  in  answer ;  and  a  motion  was  made  to  dissolve  the  in- 
junction.   The  injunction  was  continued  to  the  hearing. 

VanSyckle  v.  Rarback.  234 

3.  The  partner  on  whom,  upon  a  dissolution  of  the  partner- 
ship, the  settiement  of  its  affairs  devolved,  is  entitled  to  rea^ 
sonable  compensation  for  his  services.  Hutddnson  v.  On» 
ierdonk.  277 

Vide  Usury  fl. 

PATENT  RIGHT.    Vide  It^uncHan,  10. 

payment: 

1.  Extension  of  time  for  making  paymenti.  Gregory  v.  Stills 
well  '61 

Vide  DOrtor  and  Creditor,  1. 

jnsNSioN.  vid0WiB,a 

I^BRFORMANCE;    Vide  Speqfic  Perforwumee. 
ipLBA.    yiie  PUadbigs. 
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PLEADINGS. 

Bill. 

1.  S.  L.  being  seized  of  lands  which  were  incambered  bj  mort- 
gage and  judgments,  made  a  will  devising  the  samei.  The 
lands  were  afterwards  sold  under  the  executions  issued  on  the 
judgments,  and  bought  at  the  Sheriff's  sale  by  L  C.  An 
agreement  was  afterwards  made  between  I.  C.  and  S.  L. 
that  on  S.  L.'s  paying  to  I.  C.  the  amount  of  the  purchase 
money  and  interest  thereon,  in  six  months,  I.  C.  would  con- 
vey the  premises  to  S.  L.  S.  L.  filed  his  bill,  stating  thai 
he  had  tendered  the  money  required  by  the  said  agreement, 
and  demanded  a  conveyance,  but  that  I.  C.  refused  it;  and 
prayed  a  decree  for  the  performance  of  the  agreement    An 

^  opinion  was  pronounced  in  favor  of  the  Complainant;  but 
before  the  decree  was  signed,  the  Complaini^nt  died.  Leave 
was  given  to  file  a  bill  of  revivor :  and  it  was  held  that  the 
heirs  at  law  of  S.  L.  were  the  proper  persons  to  revive  or 
prosecute  the  suit,  and  that  the  Executor  and  the  persooi 
interested  in  the  personal  estate  under  the  will  of  S.  L 
should  be  made  parties.     Lanning  v.  Cole.  102 

2.  A  tenant  under  a  written  lease  for  a  year,  after  .the  expira- 
tion of  the  year,  filed  a  bill  praying  the  specific  performance 
of  an  alleged  parol  agreement  by  the  landlord  for  a  lease  for 
a  second  year,  and  an  injunction  restraining  proceedings  at 
law  instituted  by  the  landlord  to  turn  him  out  of  possession. 
The  bill  stated  that  the  complainant  could  make  no  proof  at 
law,  of  the  parol  agreement,  and  prayed  a  discovery  of  it 
The  answer  denied  the  alleged  parol  agreement  The  in- 
junction was  dissolved,  and  the  bill  dismissed.  Jones  v. 
Sherwood.  210 

3.  If  the  answer  to  a  bill  of  discover}'  and  for  injunction  against 
proceedings  at  law  denies  the  matters  of  which  discovery  is 
sought,  and  there  is  no  other  ground  of  equity  jurisdiction 
in  the  case,  the  injunction  will  be  dissolved  and  the  bill  dis- 
missed, ib, 

4.  Supplemental  Bill,  Nature  Op.  OutwaterY,  Berry.  63 

Vide  Trust  and  JYuslee,  7.     Lapse  of  Time,  1. 

5.  Cross  Bill.     Vide  Specific  Performance,  6. 

6.  Bill  of  Interpleader.    Vide  Injunction,  7. 

7.  Bill  of  Revivor.    Vide  Pleadings,  BiU,  1. 

Answer. 

1.  Matter  set  up  in  avoidance  must  be  proved  -  Vaaierkoof  % 

Clayton.  liS 

3.  If  the  answer  to  a  bill  for  difcovery  and  for  iojonclioa  a- 
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gainst  proceedings  at  law  denies  the  matters  of  which  dis- 
covery is  sought,  and  there  is  no  other  ground  of  equity  ja- 
risdiction  in  the  case,  the  bill  will  be  dismissed.  Jones  v. 
Sherwood,  210 

3.  The  repetition  in  a  furthor  answer,  or  in  answer  to  an  amend- 
ed bill,  of  anything  contained  in  a  former  answer  which  is 
not  necessary  or  expedient  is  impertinent.  Garr  v.  Hill.  457 

4.  The  language  of  an  answer  scrutinized.  The  New  York 
Chemical  Manufacturing  Company  v.  Peck,  37 

5.  It  is  of  the  utmost  importance  that  defendants  be  held  to 
the  established  rules  for  answering.  It  is  not  sufRcient  for 
a  defendant  to  say  he  has  no  knowledge  of  a  fact  charged 
in  the  bill.     Kinnaman  v.  Henry,  90 

Plea. 
Vide  Dower,  2.     Court  of  Errors  and  Appeals,  Dower,  1,  2. 

POWER. 

1.  The  court  may  aid  a  defective  execution  of  a  power;  but 
will  not  supply  the  execution  where  none  has  been  attempt- 
ed or  intended.     Lippincott  v.  Stokes,  122 

2.  Where  the  circumstances  are  so  equivocal  as  to  leave  the 
mind  in  doubt  whether  an  execution  of  a  power  was  at  all 
intended,  the  court  should  not  interpose.  An  intention  to 
execute  the  power  should  clearly  appear.  ib, 

PRACTICE. 

1.  The  report  of  a  Master  on  exceptions  to  answer  is  brought 
before  the  Chancellor,  not  by  exceptions  to  the  Master's  re- 
port, but  by  appeal.     Wheeler  v.  Redmond.  ^  153 

2.  Process  on  the  original  bill  should  be  served  before  a  sup- 
plemental bill  is  filed.     Outwtiier  v.  Berry.  63 

3.  Circumstances  under  which  the  want  of  subpecna  on  the  ori- 
ginal bill  was  held  not  to  be  good  ground  of  general  demur- 
rer to  the  supplemental  bill.  ib. 

4.  A  general  demurrer  bad  in  part  will  be  overruled.  ib. 

5.  Before  a  party  can  be  examined  as  a  witness,  an  order  must 
be  obtained  for  that  purpose.     Hewitt  v.  Crane.  159 

Vide   Alimony,  2.     Ne  Exeat,   1.      Injunction,  2,  3.     Pleadings, 
Answer,  2,     Court  of  Errors  and  Appeals,  Relief, 

PREROGATIVE  COURT.    \ide  Par tUion,  2.     Dower,  I,  2. 

R. 

RECEIVER. 

1.  Where  real  estate  in  -another  State  has  been  in  the  use  of  a 
corporation  of  this  State  a  number  of  years,  and  the  situa- 
tion of  it  in  reference  to  legal  title  has  been  the  same  during 
the  time,  and  the  company  are  in  no  more  danger  in  refer- 
'  ence  to  the  title  than  they  have  been  during  the  time,  and 
no  danger  is  alleged  as  to  the  responsibility  of  the  person 
In  whom  the  legal  title  is,  a  receiver,  to  take  charge  of  it. 
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will  not  be  appointed  on  the  application  of  one  who  haf 
been  a  stockholder  of  the  corporation  daring  all  the  timeu 
Hager  y.  Stevens  and  others.  374 

2.  A  receiver  will  not  be  appointed,  on  a  bill  filed  by  one  stock- 
holder of  a  company  against  a  director  of  the  company,  to 
take  charge  of  monies  alleged  to  have  been  improperiy  re- 
ceived and  retained  by  the  aaid  director,  no  apprehensioa  of 
loss  being  alleged  in  the  bill,  and  the  answer  alleging 
that  the  money  was  loaned  to  the  director  by  the  board  of 
directors.  ib. 

Vide  Partnership,  1.    Mortgage,  6,  7.     Creditor's  BiU,  1,  2.     TViiif 

and  Trustee,  7,  8,  9. 

RELIEF.    Vide  Court  of  Errors  and  Appeals,  Relief, 

REVIVOR,  (BILL  OF.)    Vide  Pleadings,  BiU,  1. 

S. 

SET  OFF. 

1.  B.  H.,  by  his  will,  directed  that  when  his  youngest  daugh- 
ter should  attain  18,  the  executors  should  sell  a  cer- 
tain farm,  and  place  the  proceeds  at  interest,  to  be  equal- 
ly divided  among  his  daughters  and  to  be  paid  to  them  ^en 
they,  respectively  attained  18;  provided  that  it  should  be  in  the 
discretion  of  his  executors,  or  the  survivor  of  them,  to  place 
the  same  in  the  hands  of  trastees  for  the  use  of  his  daugh- 
ters, or  either  of  them,  to  be  paid  to  them,  or  the  interest 
paid  to  them,  free  from  the  debts  or  control  of  any  husband. 
J.  B.  A.  married  a  daughter  who  died  leaving  a  daughter 
by  him.  Afterwards,  the  executors  sold  the  farm ;  and  J. 
B.  A.  received  from  tliem  $1,000  of  the  proceeds,  and  gave 
his  bond  and  mortgage  therefor  to  the  executors.  After- 
wards, J.  B.  A.  married  another  daughter ;  and,  also,  ob- 
tained letters  of  guardianship  of  the  estate  of  his  daughter 
by  his  first  wife.  On  bill  to  foreclose  the  mortgage,  the 
Court  refused  to  allow  the  shares  of  J.  B.  A.'s  daughter  and 
wife  of  the  proceeds  of  the  farm  to  be  set  off  against  the 
mortgage.     Hendrickson  v.  Anderson.  594 

SHERIFF'S  SALE.     Vide  Mortgage,  5.     Court  of  Errors  and  Ap- 
peals, Sheriff's  Sale,  1. 

SPECIFIC  PERFORMANCE. 

1.  Bill  for  specific  performance,  and  injunction  thereupon ;  and 
injunction  dissolved  on  answer.     Gregory  v.  StUhcdL      51 

2.  S.  L.,  being  seized  of  lands  which  were  incumbered  by  mort- 
gage and  judgments,  made  a  will  devising  the  same.  The 
lands  were  afterwards  sold  under  the  executions  issued  on  the 
judgments,  and  bought,  at  sheriff's  sale,  by  I.  C.  An  agree- 
ment was  afterwards  made  between  I.  C.  and  S.  L.  that  on 
S.  L.'a  pacing  to  I.  C.  the  amount  of  the  purchase  moneyi 


nd  intefMt  diereon,  in  ox  montha,  I.  C.  would  convey  tlio 
inemifleB  to  S.  L.  S.  L.  filed  his  bill,  stating  that  he  had 
tendered  the  money  required  by  the  said  agreement,  and  de- 
manded a  conveyance,  bat  that  I.  C.  refused  it ;  and  prayed 
a  decree  for  the  performance  of  the  agreement  An  opin* 
ion  was  pronounced  in  favor  of  the  complainant ;  but  be- 
fore the  decree  was  signed  the  complainant  died.  Leave 
was  given  to  file  a  bill  of  revivor.     Larming  v.  C6U»      102 

3.  The  court  will  not  make  a  decree  for  the  specific  perform- 
ance of  what  it  can  merely  infer  with  uncertainty  was  die 
agreement  in  the  case.  Rockwell  and  Lee  v.  Lawrence  and 
Wikof,  190 

4.  It  is  within  the  jurisdiction  of  the  court,  on  denying  specific 
performance  of  an  agreement  to  sell  lands,  in  a  suit  bythe 
person  contracting  to  buy,  and  who  thereupon  went  into 
possession,  to  order  compensation  to  be  made  by  the  party 
contracting  to  sell,  for  what  the  party  contracting  to  buy 
had  done  and  paid  towards  fulfilling  llie  contract  to. 

5.  A  tenant  under  a  written  lease  for  a  year,  after  the  expira- 
tion of  the  year,  filed  a  bill  praying  the  specific  performance 
of  an  alleged  parol  agreement  by  the  landlord  for  A  lease 
for  a  second  year,  and  an  iniunction  restraining  proceedings 
at  law  instituted  by  the  landlord  to  turn  him  out  of  posses- 
sion. The  bill  stated  that  the  complainant  could  make  no 
proof  at  law  of  the  parol  agreement,  and  prayed  a  discovery 
of  it  The  answer  denied  the  alleged  parol  agreement.  The 
injunction  was  dissolved,  and  the  bUl  dismissed.  Jones  v. 
Sherwood,  210 

6.  "The  Society  for  Establishing  Useful  Manufactures,''  in- 
corporated in  1791,  located  at  the  Falls  of  the  Passaic,  pull- 
ed down  a  gate  and  waste  way  of  the  canal  of  "The  Mor- 
ris Canal  and  Banking  Company,'^  incorporated  in  1824,  and 
discharged  the  water  from  the  canal  into  the  Passaic  above 
the  Falls.  The  Canal  Company  repaired  the  breach  and  filed 
their  bill  against  the  society  for  an  injunction ;  whiph  was 
granted.  The  society  filed  a  cross  bill,  setting  up  an  agree- 
ment entered  into  between  the  canal  company  and  them,  in 
1826,  for  the  dischai^e  ot  water  from  the  canal  into  the 
Passaic  above  the  Falls ;  and  stating  that  the  can^  compa- 
ny, in  breach  of  the  agreement,  had  nailed  down  the  gates 
of  the  waste  way  and  stopped  the  flow  of  water  from  the 
canal  to  the  river,  and  thereby  broke  the  agreement;  vid 
praying  a  decree  for  the  specific  performance  of  the  agit^e- 
ment  A  demurrer  to  the  cross  bill  was  overruled.  The 
Society  for  EstabliaJnng  Useful  Manufactures  #  The  Morris 
Canal  and  Banking  Company.  252 

7.  In  May,  1837,  A.,  being  abou(^  to  raise  his  dam  to  a  height 
that  would  cause  the  overflow  of  B.'s  land,  agreed  to  bay 
B.'s  land,  and  to  pay  for  it  on  the  1st  of  April,  1838,  the  day 
fixed  for  the  delivery  of  the  deed.  On  the  same  day,  a  fiuv 
ther  agreement  was  made  between  them  that,  as  a  compea- 
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sation  for  the  damages  B.  might  aastain  until  the  completion 
of  the  agreement  to  bay,  B.  should  occupy  and  use  certain 
lands  of  A.  In  the  fall  of  1837,  A.  raised  his  dam,  and  B. 
took  possession  of  the  said  lands  Y>f  A.  In  October,  1638^ 
B.  tendered  thu  deed ;  but  A.  did  not  pay,  and  the  deed  was 
not  delivered.  In  1644,  B.  filed  his  bill,  praying  that  A. 
might  be  decreed  to  pay  by  a  day  to  be  ^xed,  and  that  on 
his  failing  to  do  so  the  said  agreement  might  be  cancelled, 
and  A.  bo  directed  to  lower  his  dam.-  An  ^rder  was  made 
that  A.  pay  by  a  day  fixed  or  that  the  agreement  be  cancel- 
led. The  order  prayed  as  to  lowering  the  dam  was  denied. 
Stevens  v.  Ryerson.  477 

Vide  Injunction,  6«  10. 

SUPPLEMENTAL  BILL.     Vide  Pleadings,  BiU,  4. 

SURVIVOR. 

1.  Where  securities  for  money  are  made  payable  to  two  per- 
sons, the  surviving  payee  or  obligee  is  entitled  to  the  castodj 
of  them  and  to  collect  the  money  on  them;  and  the  repre- 
*  s(^ntatives  of  the  deceased  co  payee  or  co-obligee  are  not  at 
liberty  to  take  half  of  tliem,  in  amount,  from  his  posseasioD. 
LijrpincoU  v.  Stokes.  122 

T. 

TIMBER.     Vide  Waste,  1,  2,  3.     Set  Of,  1. 

TRUST  AND  TRlJSTEE. 

1.  Sjile  of  real  estate  by  a  Trustee  set  aside.     Oultoaier  v.  Ber* 
ry.  63 

2.  F.  S.  dovisod  and  bequeathed  to  his  wifo,  D.,  the  use  of  all 
his  estate  during  her  life;  and  directed  that  after  her  death 
tlie  estate  siiould  be  sold  and  the  proceeds  divided  among 
certain  persons  named  in   the  will.     The  widow,   D.,  was 
sole  acting  executrix  of  the  will.     She  aftrwards  married  J. 
E.,  who  received  from  her  at  ciiflerent  times  monies  belong- 
ing to  the  estate  of  F.  S.,  deceased,  and  gave  receipts  there- 
for as  monies  of  the  said  estate.     Held,  that  D.'s   being 
entitled  to  the  use  of  the  monies  during  her  life  did  not  de- 
stroy the  trust  character  in  which  she  as  executrix  held  the 
money;  and  that  J.  E.  was  bound  by  the  same  trust     Ad' 
ministrators  of  Shibla  v.  Administrators  of  Ely.  181 

3.  Trusts  are  enforced  against  one  who  comes  into  possession 
of  Ae  property  bound  by  the  trust,  with  notice  of  the 
trust.  ib. 

4.  In  160G,  The  Proprietors  of  the  Province  of  East  New  Jer- 
sey conveyed  to  four  persons  of  the  town  of  Newark,  "All 
that  tract  of  land  allotted  for  the  burying  place"  (describing 
it)  to  have  &c.,  unto  the  said  grantees,  their  heirs  and  a8> 
signs  forever,  to  the  only  use  of  the  old  settlers  of  said 
town,  their  heirs  and  assigns  forever,  to  be  and  remain  to 
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^  and  for  the  use  therein  specified ;  and  to  be  appropriated  to 
no  other  use  or  ases  whatever."  The  trustees  took  posses- 
sion of  the  tract,  and  held  it  in  trust  for  a  bur3ring  place ; 
and  it  was  so  used  from  the  date  of  said  conveyance  until 
1829.  In  1798,  the  inhabitants  of  Newark  were  incorpo- 
rated. In  1804,  the  Legislature  passed  an  act  vesting  the 
said  trust  estate  in  the  corporiftion  and  declaring  that  the 
estate  thereby  vested  should  bo  appropriated  and  forever  re- 
main to  and  for  the  uses  in  the  sajd  original  grant  expressed 
and  for  no  other  use  or  uses  whatever.  In  1836,  "The 
Mayor  and  Common  Council  of  the  City  of  Newark,"  by 
the  act  incorporating  the  freemen  of  Newark  under  that 
name,  became,  by  the  provisions  of  said  act,  seized  of  all 
the  lands,  property  &c.  of  the  former  corporation,  accord- 
ing to  such  estate  and  interest  therein  as  the  said  former 
corporation  had.  In  1844,  "The  Mayor  and  Common 
Council"  leased  a  part  of  the  said  tract,  so  allotted  for  a  bu- 
rying place  to  J.  H.  S. 

In  1844,  an  information  and  bill  was  filed  praying  that  the  said 
lease  may  be  set  aside ;  and  that  "The  Mayor  and  Common 
Council"  may  be  decreed  to  hold  tlie  said  tract  subject  to 
the  trusts  aforesaid. 

The  defendants  pleaded,  that  by  the  fundamental  constitution 
for  the  said  Province,  established  in  1683,  it  was  declared 
that  14  years  quiet  possession  should  give  an  unquestionable 
right  to  any  lands,  except  in  the  case  of  infants  dec;  that 
the  first  settlers  of  Newark  had  quiet  possession  of  the 
said  tract  14  years,  from  1667  to  1695 ;  that  said  tract  was, 
in  1667,  and  from  that  time  until  1713,  in  the  quiet  posses- 
sion of  the  said  first  settlers,  until  they  were,  in  1713,  by 
letters  patent  from  Queen  Anne,  incorporated  by  the  name 
of  "The  Trustees  of  the  Freeholders  and  Inhabitants  of  the 
Township  of  Newark ;"  and  that  the  said  "The  Trustees  of 
the  Freeholders  &c."  were  and  continued  in  quiet  posses- 
sion until  1798,  when  the  act  was  passed  incorporating  "The 
Inhabitants  of  the  Township  of  Newark;"  and  that  the 
said  last  mentioned  corporation  were  in  actual  possession 
until  1836,  when  tiie  act  was  passed  incorporating  "The 
Mayor  and  Commoti  Council  of  the  City  of  Newark ;"  and 
that  the  said  last  mentioned  corporation  were  then  and  ever 
since  have  been  in  the  possession  of  the  said  tract  The 
plea  was  overruled ;  and  the  defendants  were  ordered  to 
answer.  The  AUomey  General  ex  reh  Ryerson  v.  **The 
Mayor  ^c.  of  Neioark"  and  J.  H.  S.  201 

5.  The  question  of  property  and  right  of  possession,  between 
two  bodies,  each  claiming  to  be  the  Trustees  of  an  Incor- 
porated Religious  Society,  is  a  question  to  be  determined  at 
law.     Miller  and  others  Trustees  v.  English,  304 

6.  A  dissension  having  arisen  in  an  Incorporated  Religious  So- 
ciety, growing  out  of  the  question  whether  a  house  of  wor- 
ship should  be  built,  at  another  place,  a  part  of  the  congre- 


I 


674  m  D  s  X  • 

Sation  built  the  new  hoiue,  and  elected  a  Board  of  Tnuteea. 
.  part  of  the  congregation  remained  in  the  old  boiMing ; 
and  the  persons  cUuming  to  be  the  Trustees  of  the  old  So- 
ciety refused  to  the  new  party  entrance  into  the  old  burying 
ground  for  the  purpose  of  burial,  and  the  new  parly  on 
several  occasions,  broke  open  the  gates  of  the  old  burying 
ground,  for  the  purpose  of  burying  therein.  On  bill  filed|p 
an  injunction  was  granted  restraining  such  forcible  entiy. 
On  answer  and  argument,  the  court  Hdd,  that  a  forciUe 
entry  for  such  purpose  was  not  such  an  injury  as  called  for 
the  interposition  of  the  court  by  injunction.  ib. 

7.  One  stockholder  of  an  incorporated  company  filed  a  bill 
against  three  other  stockholders  of  the  same  company,  pray* 
ing  an  account  of  all  the  property  bought  by  them,  or  either 
of  them,  with  the  money  of  the  company,  and  of  the  rents 
and  profits  thereof,  and  all  monies  received  from  the  bu- 
siness of  the  company  and  expended  in  the  purchase  of 
property ;  and  that  they  may  account  for  all  breaches  of 
trust  as  directors,  agents,  or  trustees  of  the  company,  and 
make  good  all  losses  incurred  thereby;  and  may  account  for 
all  monies  made  by  them  or  either  of  them  by  the  purchase 
or  sale  of  any  property  of  the  company ;  and  may  be  de- 
creed to  pay  the  complainant  his  proportionate  share  of 
what  may  be  found  due,  and  of  all  surplus  monies  in  the 
hands  of  them  or  either  of  them,  not  required  for  the  busi- 
ness of  the  company ;  or  to  pay  the  same  to  a  receiver; 
and  that  all  the  property  not  necessary  for  the  objects  of  the 
company  may  be  sold  and  the  proceeds  divided  among  the 
stockholders,  or  paid  to  a  receiver.     And  that  a  receiver  be 
appointed  of  the  rents  and  profits  of  the  real  estate  at  Cam- 
den, purchased  with  the  funds  of  the  company,  and  of  all 
other  property  purchased  by  them  or  either  of  them  with 
the  funds  of  the  company,  without  the  consent  of  the  com- 
pany, and  not  necessary  for  the  objects  of  the  company. 
And  that  they  may  be  restrained  by  injunction  from  selling 
any  real  estate  purchased  with  the  funds  of  the  company, 
and  from  selling  any  other  property  of  the  company  with- 
out the  consent  of  the  stockholders ;  and  from  managing 
and  controling  the  affairs  of  the  company  at  their  will  and 
pleasure  and  without  the  consent  of  a  lawfully  constituted 
board  of  directors.     An  injunction  was  allowed  pursuant  to 
the  prayer  of  the  bill. 
A  supplemental  bill  was  afterwards  filed,  stating  other  facts, 
and  making  other  persons  defendants,  and  praying  the  same 
relief  against  them ;  and  praying  that  they  and  the  defend-* 
ants  in  the  original  bill  may  be  restrained  by  injunction  from 
disposing    of  any  of  the  property  of  the  company,   and 
from  winding  up  the  concerns  of  the  company,  or  causing 
the  company  to  go  into  liquidation,  without  the  conaant  of 
the  stockholders.     An  injunction  was  also  allowed  on  this 
bill  pursuant  to  the  prayer  thereof.     Hager  v.  Sigoens.  374 
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8.  A  motion  was  afterwards  made  for  the  appointaient  of  a 
receiver,  to  take  charge  of  certain  real  estate  in  Pennsjlva- 

'  nia  alleged  by  the  bill  to  have  been  purchased  with  the  funds 
of  the  company,  the  legal  title  to  which  was  in  another  per- 
son, and  of  certain  monies,  alleged  in  the  bill  to  be  the  lands 
of  the  company,  in  the  hands  of  one  of  the  defendants,  die 
use  of  which  the  bill  alleges  he  has  improperly  obtained,  and 
as  to  which  the  answer  says  it  was  loaned  to  him  by  the 
board  of  directors*     The  motion  was  denied.  t&. 

9.  The  Chancellor  intimated,  that  if  a  large  accumulation  of 
property  by  a  corporation  should  appear  to  be  the  result  of 
a  fraud  on  the  rights  of  others  not  parties  to  the  suit,  the 
court  would  not  become  the  instrument  to  distribute  the 
monies  accumulated  by  such  fraud,  on  the  application  of 
one  who  had  been  a  stockholder  of  the  company  from  the 
beginning,  and  cognizant  of  the  fraudulent  proceeding 
which  resulted  in  such  accumulation.  t^. 

Vide  TTtfl,  4, 6, 6.    Injunction,  7. 

USE.    Vide  TruH  and  Truttee. 

USURY. 

1.  A  bond  and  mortgage  declared  usurious  under  the  pleadings 
and  proofs.     Cummins  v.  Wire:  78 

2.  The  payment  and  receipt  of  usurious  interest  is  prima  fade 
evidence  of  a  prior  usurious  contract.  ib, 

3.  It  was  agreed  that  C.  should  lend  W.  92,000,  on  interest, 
and  that  W.  for  the  loan  should  give  C,  beforcL  receiving  all 
the  money,  a  wagon,  of  the  value  of  9100,  over  and  above 
the  legal  interest ;  and  that  to  secure  the  payment  of  the 
92,000,  with  legal  interest,  W.  should  give  C.  a  bond  and 
mortgage.     Held  usurious.  ib, 

4.  A  purchaser  at  sheriff's  sale  on  judgment  and  execution  at 
law,  subject  to  all  prior  legal  incumbrances,  can  take  ad- 
vantage of  usury  in  a  mortgage  of  prior  date  to  the  judg« 
ment  to, 

SembU,  That  a  subsequent  judgment  creditor  can  take  ad- 
vantage of  usury  in  a  prior  mortgage.  t6. 

5.  A  bond  and  mortgage  given  in  fulfilment  of  a  prior  written 
agreement  for  the  sale  and. purchase  of  property,  at  a  price 
stipulated,  to  l>e  paid  in  a  stipulated  manner,  with  interest^ 
the  interest  to  be  paid  half  yearly  in  advance.  Hdd^  not 
to  be  usurious.  Hoyt  v.  The.  Bridgewaier  Copper  Mining 
Co.  253 

Vide  Court  of  Errors  and  Appeals,  Usury,  1. 

6.  A  new  bond  and  mortgage  were  substituted  for  the  first,  dis- 
pensing with  the  payment  of  interest  in  advance.  The 
Chancellor  said  that  if  he  could  think  the  first  fisiirioiiSy  he 
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ahoald  hold  that  such  a  contract  might  by  a  subsequeot 
agreement  of  the  parties  be  freed  from  the  vice.  t6. 

7.  R.  had,  during  the  continuance  of  a  partnership  between  H. 
and  O.,  loaned  money  from  time  to  time  to  the  firm ;  for 
which  he  charged  and  received  the  interest;  and  had  also 
from  time  to  time  endorsed  notes  for  the  firm,^  which  were 
paid  by  the  firm.  On  the  dissolution  of  the  partnership,  the 
settlement  of  its  affairs  devolved  on  O.,  and  in  an  account 
subsequently  presented  by  him  to  H.  he  claimed  an  allow- 
ance of  $500  for  R.  for  endorsing  for  the  firm ;  and  claim- 
ed that  he  and  H.  had  agreed  to  make  the  said  allowance  to 
R.  There  being  no  satisfactory  proof  that  the  9500  had 
actually  been  paid  by  O.  to  R.,  the  court  refused  to  allow 
it     HtUchtnson  v.  Onderdonk.  277 

Vide  Court  of  Errors  and  Appeals,  Agreement,  3. 

w. 

WASTE. 

1.  A  husband  had,  during  the  life  of  his  wife,  sold  timber  stand 
ing  on  his  wife's  land,  in  lots,  to  different  purchasers.  They 
commenced  cutting  during  the  life  of  the  wife,  and,  her  deadi 
happening  soon  after,  continued  cutting  after  her  death.  On 
bill  filed  by  her  infant  heir  at  law,  the  cutting  was  restrained 
by  injunction.  At  the  time  of  the  service  of  the  injunction, 
some  trees  were  still  standing  on  some  of  the  lots,  the  tim- 
ber on  which  had  been  sold.  It  was  referred  to  a  master  to 
enquire  and  report  how  much  of  the  timber  had  been  cut 
after  the  wife's  death,  with  a  view  to  the  question  whether 
the  husband  should  account  for  it ;  and  also  to  inquire  and 
report  whether  the  interest  of  the  infant  required  that  the 
trees  still  standing  on  the  said  lots  should  be  felled.  Ware  v. 
Ware.  117 

2.  Ordinarily,  account  for  waste  done  is  only  incidental  to  re- 
lief by  injunction  against  further  waste.  t^. 

3.  If  timber  on  land  of  an  infant  reversioner  is  in  danger  of 
decay,  the  court  may  direct  it  to  be  cut.  ib, 

Wde  Mortgoge,  10,  U, 

WATER  RIGHTS.     Vide  Specific  Performance,  7. 

WILL. 

1.  A.,  owning  land,  makes  a  will  deVising  it  The  land  is  af- 
terwards sold  on  execution.  An  agreement  is  then  made 
between  the  purchaser  at  the  sale  on  execution  and  A.,  that 
the  purchaser,  on  ^^.'s  paying  him  what  he  gave  for  the 
property  and  interest  on  it,  in  six  months,  would  convey  the 
property  to  A.  A.  afterwards  died.  Held,  that  the  interest 
acquired  by  A.  in  the  land  under  the  said  agreement  did 
not  pass  by  the  will.     Lanning  v.  Cole.  102 

2.  A  will,  as  to  land,  speaks  only  aa  of  the  time  of  makiog  it: 


* 
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as  to  personalty,  it  speaks  as  in  artictdo  mortis,  ib. 

3.  E.  E.  bequeathed  to  '*The  Bridgeton  Trustees  for  Free 
Schools"  91,000,  the  interest  to  be  applied  annaally  for  ages, 
as  far  a»  may  be  practicable,  for  the  tuition  of  poor  children 
without  regard  to  denomination  or  color  in  the  elements  of 
English  literature.  There  was  no  such  body  as  *'The 
Bridgeton  Trustees  for  Free  Schools,''  but  there  were  in  the 
town  of  Bridgeton  Trustees  of  Public  Schools,  (usually 
called  Free  Schools,)  as  established  by  the  statute  respect- 
ing public  schools.  The  bequest  was  held  good  as  a  Trust 
to  be  executed;  Trustees  were  appointed  by  the  Court 
McBride  v.  The  Executors  of  Elmer,  107 

4.  H.  C.  bequeathed  to  W.  L.^ since  deceased,  and  A.  S.  R.  and 
to  the  survivor  of  them,  one-fourth  part  of  her  personal  es- 
tate, in  trust  to  place  the  same  at  interest,  and  to  pay  the 
interest  arising  thereon,  yearly,  to  H.  H.  so  long  as  she  shall 
live ;  and  also,  in  trust  to  pay  H.  H.  so  much  of  the  princi- 
pal as  she  shall,  from  time  to  time,  by  writing  under  her 
hand  attested  by  two  credible  witnesses,  require  of  the'  said 
trustees ;  and  if  she  shall  leave  childrien  living  at  her  death, 
or  descendants  of  such  children,  then  that  what  shall  remain 
undisposed  of  of  the  said  one- fourth  part,  with  its  accumu- 
lated interest,  shall  belong  to  and  vest  in  her  children,  to  be 
paid  to  them  at  21  years  of  age,  respectively;  with  further 
provisions  in  case  she  shall  die  without  leaving  children  or 
descendants  of  children.  H.  H.  died  without  leaving  any 
child  or  any  descendant  of  any  child ;  end  leaving  a  will, 
by  whichy  after  giving  a  number  of  pecuniary  legacies,  she 
gives  the  residue  of  her  estate,  real  and  personal,  to  dec. 
One  question  decided  in  the  cause  was  whether  H.  H.  had 
withdrawn  from  the  trust  any  of  the  fourth  part  bequeathed 
to  her,  in  the  mode  directed  by  the  will,  or  by  any  act  which 
could  be  considered  equivalent  to  it.  LippincoU  v.  Stokes,  122 

5.  The  executors  of  the  will  of  H.  H.  having  obtained  posses- 
sion of  securities  belonging  to  the  trust  fund  were  ordered 
to  restore  them  to  the  trustee.  ib. 

6.  The  words  "accumulated  interest"  in  the  said  will  were  held 
to  apply  only  to  the  interest  remaining  unpaid  to  H.  H.  at 
her  death.  ib. 

7.  The  will  first  gave  to  A.  P.  W.  the  sum  of  810,000,  and 
then  gave  a  number  of  pecuniary  legacies,  and  certain  spe- 
cific legacies ;  then  followed  this  clause,  ''my  bank  stock  I 
wish  to  make  a  part  of  A.  P.  W.'s  legacy,  as  they  will  give 

'  her  less  trouble  in  coUectinc;."  The  will  then  gave  certain 
other  specific  legacies ;  and  gave  all  the  remainder  of  his 
property  to  four  cousins.  Then  followed  this  clause :  ''I 
wish  that  the  house  I  have  lately  purchased  of  C.  M,  C, 
valued  at  94,000,  be  a  part  of  my  dear  aunt's  (A.  P.  W.,s) 
legacy ;  and  tha^  in  the  division  of  her  portion,  my  Trenton 
bank  (stock)  be  calculated  at  940  per  share,  and  the  Eat* 
ton  bank  ^toek)  at  930  per  ahara'^   Tba  poraonal  estate 
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wai  iniufficient  to  paj  the  peooniary  legaeiM  in  fiilL  JMd, 
that  A.  P.  W.  took  the  hoose  and  lot  and  the  bank  stoek,  at 
the  valuations  thereof,  respectively,  given  by  the  will,  with- 
out being  subject  to  abatement  TV^Aifo  v.  Jsxecutars  of  Ol- 
den. 174 
B,  C.  H.  reoeived  a  certificate  for  a  pension  for  five  years,  com* 
mencing  from  March  4, 18S6,  at  the  rate  of  9310  a  year.  E. 
C.  C.  acted  for  her  in  procuring  the  pension ;  but,  for  reasons 
stated,  the  power  of  attorney  to  draw  the  pension  was  given 
to  J.  C;  and  J.  C,  about  the  6th  of  March,  1889,  reoeived,  for 
the  pension  money  then  due,  9931  98.  C.  H.  had  lived  a  num- 
ber of  years  with  J.  C,  in  his  family.  On  the  8th  March,  1839, 
C.  H.  signed  a  receipt  by  which  she  acknowledged  to  have  re- 
ceived from  E.  C.  C.  9931  98,  in  full  of  her  pension  up  to 
March  4, 1839,  obtained  by  him  for  her,  except  9430  which 
she  had  agreed  to  give  him  for  his  services  in  obtaining  the 
pension  for  her  and  paying  the  expenses.  C.  H.  died  Februa- 
ry 18, 1841,  having  continued  to  live  with  J.  C.  until  her  death, 
leaving  a  will,  dated  February  10,  1841,  by  which  she  gave 
to  her  daughter,  C.  V.,  ''all  her  property  and  possession, 
whether  real  or  personal,  and  also  the  amount  of  her  pen- 
sion which  might  be  due  at  her  death,"  and  appointed  E.  C. 
C.  executor  of  her  will.  Hdd,  first,  under  the  circumstan- 
ces, that  the  9931  98,  received  in  March,  1839,  could  not 
be  considered  as  belonging  to  C.  H.  at  the  date  of  the  wilL 
Second,  that  £.  C.  C.  was  entitled  to  retain  the  9430 ;  and 
that  it  was  not  a  case  within  the  act  of  Congress  in  refer- 
ence to  agreements  before  pensions  are  obtained.  VanDer- 
hoof  V.  Clayton.                                                               192 

9.  A  devise  and  bequest  were  made  to  'llie  Domestic  and 
Foreign  Missionary  Society  of  the  Protestant  Episcopal 
Church  in  the  United  States  of  America."  Such  a  society 
for  the  spread  pf  the  gospel  was  organized  and  known  by 
the  above  stated  name  at  the  date  of  the  will,  had  its  place 
of  business  in  the  city  of  New  York,  and  its  oflicers  and 
board  of  directors ;  and  it  was  incorporated,  under  the  above 
stated  name  before  the  death  of  the  testator.  Held  good. 
Executors  of  Voorhees  v.  Executors  of  Voorhees,  511 

10.  M.  A.  devised  and  bequeathed  all  the  rest  and  residue  of 
her  estate,  real,  personal  or  mixed,  to  E.  R.  A.,  to  be  by  her 

eossessed,  enjoyed  and  occupied  to  her  and  her  heirs  forever; 
ut  if  she  should  die  without  heirs  and  intestate,  then  that 
all  the  estate  above  devised  to  her  shall  vest  in  her  brother 
Charles  M.  Armstrong  and  sister  Margaret  Salter  and  their 
heirs,  to  be  equally  divided  between  them,  share  and  share 
alike. 
Held,  that  E.  R.  A.  took  an  estate  in  fee  simple  in  the  lands, 
and  an  absolute  property  in  the  personal  estate ;  that  the 
words  ''without  heirs  and  intestate"  imply  a  power  of  dispo* 
sition,  and  are  inconsistent  with  and  avoid  the  limitatioa 
ovet.    By  the  Supreme  Court    ArmHroiig  v.  JTenl.       S58 
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Vide  Cam  of  Emr9  and  AppedU,  Wm,  h    SeiOf,!.    TniMi  and 

,    Trvitee,  2,  8. 

WITNESS. 

Before  a  party  can  be  examined  as  a  witneii,  an  order  mnit  be 
obtained  for  that  purpose.    HemiU  ▼.  Orane.  i  lU 

Vide  Enidenee,  \,  2. 


